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.  KltaP0ND«Nf« 


>■.     \- 


MBLD,:-Tliat,  notA»ltlL-*taii<lln?  anytliiiiR  contained  in  articlw  14S8  and  2268  of  tlie  Civil  Code  ot 
Lower  Canada,  a  valid  xa!.!  or  pledge  ciniioc  l.o  made  of  stolen  Roodg,  excppt  in  tlio  caspn  ^ 
mentionoa  in  article  flSi),  »o  a.  to  dim»^  real»%wf^r  hi.  right  to  reclaim  th.-m  from 
1^1?"',  r"  ."^ '"'•"'f '«,**""°'"  'f  ""bttrHinK  the  price  paid  fo,  or  advances  made  on  Juch 
.  Kood*.  although  the  pi{Vcl.a«.r  or  pledgee  may  have  bought  w  ma'de  advances  on  the  .tcJen' 
Roodpv6o«a.ri*lii.<hL'  ordinary  course  of  hi?bu!ilnosi.  ,, 

Tlio  words  •'  nor  in  commercial  matters  generally  "  Irt-artlcle  m^o  not  protect  a  trader 
acquiring  stolen  goods  in  any  commercial  Iransactirfii^.  whether  from  a  tr«der  dealing  in 

X^ZV!  •"■  "*'' .'";'  "'""y..«PP*«"'"y. »»  =<"•"'  ^l-ere  the  possesion  of  thegoods  Is 
objilned  in  a  commercial  transaction,  whether  b^  sale  or  otherwise,  but  umler  thTtaZ 
c>rcum»taHce»hy  which  a  mh, could  be  protected, m,l\.v.Arlid^\4^.  """sr  fW  same 

The  present  action  i-n  retcuU^ttion  was  instituted  by  the  respondents  itf  the 
Court,  below,  claiming  a  quantity  of  p^k  and  leather  jroods  which  had  been" 
seized  by  the  higli  constable  in  their  possession  as  property  stolen  trohi  the 
appellants.  The  goods  in  r,«estion  had  b^n  pledged  to  the  respondents  by  one  ' 
Atkm,  the  oppeUants'  clerk,  a.f  sccurify  lor  advances  made  .to  him  by  the 
respondents.     Atkin  had  .tolcn  the  goods  %n  his  employers,  U.c  appellants. 

The  action  was  maintaiifcd  by  the  Sui-erior  Court.  liEAUDBY,  J.   the  judf^ 
men  t  being  as  follows : —  •  '      '  ? 

"  The  Court,  &c. ;  .  >      "       '  .         ., 

«;  Considering    that  plaintiffs  have  Established  the  material   allegations  of 
their.dcclaration,  and  esrecially  that  in  maiing  the  advances  to  Frank  Atkin 
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CwiUet  Bi.    mentioned  in  the  said  declaration,  they  acted  in  good  faith,  and  with  due  pru- 

Cmwtord  er«i.  ^*"<'«»   »''<*  ^^^^  the  transactions  by  "which  the  goods  in  question  in  this  oatue 

camd  into  possession  of  said  plaintiffs,  were!  of  a  commercial  nature ;  and  con- 

"  «idering  that  tK^-said  defendant^  Cassils  k  Stimson,  lost  posscssron  of  said 

goods  by,  their  serj^ant  and  employee,  who  hijd  the  control  thereof,  and  by  their 

y         .^  .  over-confidence  irt  said  servant,  aiid  said  dlefendants,  Cassils  &  Stimson,  are 

'.  bound  by  lav  to  bear  the  loss  occa'sloned  bjr  the  fAuIt  of  such  servant,  doth 

maintain  the  attachment  in  revcndication  in  tbis.causo  made,  doth  adjudge  that 

plaintiflFs  were  at  the  time  of  the  attach m^^t  mad^  in  this  cause  the  lawful 

^  pledgees  (tf  said  goods,  and  entitled  to  retain  the  possession  tht-reof  until  they 

.  shall  be  repaid  the  sum  of  $2,108,  the  dmoiintofthe  said  advances  ;-«116.99; 

,  intere8t"lhereon  to  the  7th  of  February,  1874,  and  $ti4.06,  amount  of  Storage 

due  on  said  goods  on  said  fast-mentioned  day,  making  in  all  the  sum  of  $2,289.05 

with  interest  on  said  sum  of  $2,108  frdfa  the  said  7th  of  February  last,  and 

such  further  charges  as  may  lawfully  be  incurred  on  the  said  goods,  payable  to 

said,  plaintiffs  foY-  storage  or  otherwise.  / 

,  " 'A^n<i*he  Court  considering  that  the  trial  of  said  Atkin  before  the  Court  of 
Qtieen's  Bench,  on  the  information  and  complaint  of  said  defendant,'  Cassils, 
laid  on  the  7th  of  February  l^ist,  for  the  purposes  of  which  said  goods  were 
taken^possession  of  by  said  defendant,  Adolphe  Bissonnette,  has  been  since  had 
and  completed,  doth  adjudge  and  condemn  the  said  Adolphe  Bissonnette,  within 
fifteen  days  after  sertice  upon  him  of  this  judgment,  to  restore  and  deliver  up 
to  plaintiffs  the,  goods  and  merchandise  so  revcndicated  and  in  his  pos^^ion  as 
.  aforesaid,  and  doth  order  s^id  defendant?,  Cassils  &  Stimson,  to  hear  th«  pre- 
sent judgment  and  to  abide  by  and  conform  themselves  to  the  same ;  the  whole 
■     .  with  costs  against  them  said  defendants,  Cassils  &  Stimson." 

»  The  defendants  appealed  from  this  judgment.  s 

Ahhott  &  Co^  for  the  respondents,  in  support  of  the  judgment,  argued  in  their 
,    ^^.  factum  as  follows : —  ■       . 

,  The  matters  of  fact,  which  have  been  proved,  and  have  the  most  material 

•          "  bearing  on  the  question  at  isisue,  are  as  follows : 

^  ^is  established  that  Atkin  held  a  position  .in  tht  warehouse  which  gave  him 

•                              ,  niyimited  control  of  the  appellants' goods. 

,            .  That  while  he  held  that  position,  he  was,  with  their  knowledge,  trading  in 

'W-  various  other  ways;  and,  anio'ngst  others,  in  hides,  which  was  a  kindred  business 

»  to  their  own. 

^^^  '^^'^t  (f^€  triinsactiq^ii  betireen  him  and  tJie  respoiidentt  were  o/a  commereial 

nature  ;  that  they  tookplace  openly  during  business  hours,  and  in  the  ordinary 
coiujM  of  the  respondcn^ business;  and  that  the  goods  which  Atkin  stored  with 
thsi^an^  uponr  which  lieWt  advances,  were  delivered  to  them  by  the  carters 
\and  (employes  of  the  appeQants. 

That  the  reS^ndepts  w^re  acting  in  the  most  absolute  good  faith,  from  the 
oommenccmentto  the  end/of  the  transaction,  and  that  itothing  occurred  in  the 
course  of  it  that  could  haVe  raised"  the  suspicions  of  the  most  prudent  of  men. 
^    The  question  in  the  case  is,  tvhether  or  no,  under  these  circumstances,  the 
-pnfiitionLaf-thfrjeapcadentg  is  to  be  protected  by  t^e  law. 
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There  is  an  articl^-of  the  Code  which  seems  «e  thofraspondents  to  settle  this 
question  beyoad  the  possibility  of  a  doubt.  , 

'•  I^ription  of  corporeal  moveableTQias  place  after  the  lapse  of*  riiree  years* 
"  (reckoning  from  the  loss  of  possession)  in  favor  of  possessors  in  good  faith,  even 
"when  the  loss  of  possession  has  been  occasioned  by  theft.  This  prescription  is 
"  not,  however,  necpasary.  to  prevent  revendication,  if  the  tting  have  been  bought 
"  in  good  faith  in  a  fair  or  market,  or  at  a  public  sale,  or  from  a  trader  dealing 
"  in  similar  ar^cles,  [nor  iMcowtmercia/  mattert  5eHera%,]  saving  the  ewjeption 
;'  contained  in  -the  following  paragraphs :  nevertheless,  so  long  as  prescription 
"  has  not  been  acquired  the  thing  lost  or  stolen  may  be  revendicated,  although  it 
"  have  been  bought  in  good  f^ith,  in  the  cases  of  the  preceding  paragraph;  but 
"  the  revendication  in  such  <»ises  can  only  take  place  upon  reimbursing  the  pur- 
"  chaser  for  the  price  which  he  has  paid." 

It  wUl  be  observed  that  the  portions  of  these'paragraji^s  wyB||r«fer  expressly 
to  the  prescription  of  stolen  goods  are  new  law ;  dnd  that  th^hrase- "  nor  in 
commerciiil  matters  generally "  is  new  law.  '  , 

.  The  language  is  clear  and  unambiguous,  and  no  expressions  coi^ld  have  made, 
more  plain  the  English  phrase,  "  in  commercial  matters  generaUy,".nor  the  French 
phrase,  "  en  affaire  de  commerce  en  general,"  by  which  the  advantages  of  posW 
siqp,  even  in  cases  of  theft,  are  extended'from.things  bought  in  good  faith  in  a  fair 
or  at  a  pubjio  sale,  or  from  a  tradet  dealing  in  siifiilar  articles,  to  things  which  have 
been  acquired  in  the  transaction  of  vommercial  matters  generally — of,  in  other 
words,  in  the  regular  courw  of  commercial  business.  v 

It  would  be  easy,  to  shew  the-  importance  which  is  attached  not  only  by  law 
writers,  but  by  political  economists  generally,  to  the  preservation  of  the  rights  of 
those  who,  in  the  exercise  of  a  lawful  business,  acquire  property  from  its 
possessor,  in  the  ordinary  course  of  such  business.  Or  to  point  to  the  various 
provisions  of  law  which  have  continually  increased  the  force  of  the  presumption, 
that  the  person  in  possession  of  a  moveable  is  its  proprietor. 

But,  where  the  law  ik  explicit,  it  appears  to  the  respondents  that  aiguments 
are  unnecefsary,  and  they  have  in  this  case  the  express  language  of  the  law  to 
sustain  their  pretensions.  It  cannot  be  denied,  or  even  doubted,  but  that  they 
acquired  the  goods  in  question  in  the  ordinary  course  of  their  business,  and  in 
perfect  good  faith;  nor  that  that  acquisition  was  a  commercial  matter.  If  so, 
It  will  be  impossible  for  flic  appellants  to  argue  'away  the  clear  language  of  the 
law ;  or  in  any  way  to  deprive  the  respondents  of  the  security  they  haVe 
acquired  in  the  prosecution  of  their  lawful  business. 

If  it  were  necessary  to  adduce  equitable  grounds,  it  would  not  be  difficult  to 
shew,  that  where  two  innocent  persons  must  suffer  by  the  actybf  a  third,  he  who 
gave  the  power  or  opportunity  for  such  act  must  bear  the/burthen  of  its  con- 
sequences. This  is  a  principle  which  pervades  many  branches  of  the  law,  and 
18  constantly  recognieed  by  the  court*.  Thfe  appellants  placed  Atkin  in  such  a 
position  in  their  warehouse,  that  ho  seems  to  have  acted  in  it  as  he  pleased,  not 
-Wily  in  the  conduct  of  their  buBiuesb,  but  in  carrying  onhisTiwn.— And  flofar 
from  carrying  on  his  operations  furtively,  he  was  able,  in  consequence  of  the 
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position  t^ey  gave  him,  to  send  out  their  own  servants  with  goods  wherever  he 
pleased.  /  And,  as  they  allowed  hin.  to  carry  on  other  i^Zml^ll 
part.cp*ted  in  the  monies  and  securities  he  received  from  tJoL  t^Il  T 
.oci^sed  ^b.  difficulty  of  discriminatingbetweetr^hafh/rdd^^^^^^^ 
-^ha   he  was  do.pfe  for  hiiHself.     It  was  they,  therefore,  who  gave  f  im  t^e^ter 

pondents  must  suffer ;  and,  on  the  principle  juat  refer«d  to,  it  is  they  Z  Z 
the  respondents,  who  must  bear  the  burthen  of  it.  _^  "57,  ana  not 

_  The  respondents,  however,  repeat,  that  they  feel  it  n,  be  unnecessary  to  discuss  ^ 
,     the  question  in  an  argumentative  way.  ary  loaiscuss 

'  They  appeal  to  the  express  langungo  of  the  article  of  the  code  which  they  h»ve 
JUS  recited,  and  which  icccives  additional  significance  and  force  f  J  h;  f  ct 
^.ttexpreasly  purports  to  introduce  into  the  code  a  new  system  in  such  mattcT 
And  they  claim  the  benefit  of  that«ystem,  as  one  which,  both  in  its  letter  and  hs 
spm  ,  protects  them  in  the  position  they  hold  towardi  the  good,  in  quLtion  and 

1 ES8IEB,  J   dmenhcns.    Jo  regrctte  de  differer  d'opinion  de  la  mnjorite  de 
la  Cour,  mais  je  ne  >uis  consentir  4  rcnverser  un  jugLnt  de  la  Cour  LI 

cItTrtrieTm  t  n"  ""'^™^  '  ""-"""'^  f^^er^.r.  cZ^ 
y^vi  ariicie,  i>io.  i^bo,  se  lit  comme  suit : 

"  Prescription  of  corporeal  moveabl«,  takes  place  after  the  lapse  of  three    ' 
faith,  even  when  the  loss  of  possession  has  been  occasioned  by  theft      Tht 

*•  S'S'l"  T'  ^""T'  "^""^•7  ''  P'*^-*  revendication.  if  the  tl^! 
l.avrteenWhti„good  faith  in  a  fair  or  market,  or  at  a  public  saR 
from  a  traJW  dealing  in  similar  articles,  [nor  in  c^n^mercia^ZL^Z- 
rall^,]  suvm^he  exception  containod  in  the  following  para-^raphs '•  neverihe 
e.  so  long  as^^.jip'tion  has  not  been  acquired,  the^thinglos  or  stolen  mt 
b    rcvondicated,  although  it  have  bee«  bought  in  good  faith,  in  the  case^o^f 
the  p  eccdiug  parag  aph,^  but  the  revendi«ation Jn  such  cases  can  only  tak. 
p  ace  tipon  reimbui^ng  the  purchaser  for  the  price  which  he  has  paid  =' 
II  8 agit  de  savoir,  i^'il  faut  donner  effet  4  cet  article,  ou s'Ufaut en  retrancher 
n  T-     r-:?  ^^"'--l  «.atters^enerally"_"  ni  en  affaire  de  commer 
en  #neral.^   Ces  mots  sont  de  droit    pouveau  dans  notre    Code  Tne 
Hc   trouventjpas  dans  l'a,|icle  correspondant  No.  2279  du   Code  Ninoleon 
1  ne  faut  done  pas  invoquer  ici  les  commentateurs  du  Cede  Napol^uV  mais 
plutotrechercherceuxquiontecritenfaveur  de^ce  changeuj^nt  commi  Par- 
dessus,  changement  que  nos  codificateurs  paraissent  avoir  ado^te 

Les  intim<5^  Cra^etaient  commerjants,  et  dans  leur  fene  de  commerce 
recevaient  en  depoj^f^ntissement  des  effets,-8ur  lesquels  ils  fifsSent  des  avances 
Le  commis  (Atkm)  des  appelants  Gassils  a  depose  en  sonLm  chez  Crawford 
d^  objets  de  commerce  sur  lesquels  il  a  eu  des  avances,  fest  clairement  une 
affaire  de  commerce  ;  ma.s  Atkin  avait  vol^  ces  effets  de  Lsils,  et  Cassils  les 
revendique  sans  offrir  d^  payer  le  montant  avance  par  Crawird  A  Atkins 
Atkins  a  dt<»  convaincii  dece  vol  et  est  insolvable.  qui  doit  soi^ffHr  l,'^,.,  ? 


-cat-ce-M.  Cmwibr*  oxnaitHirM.  Cassils  ? 
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II  e«t  bon  d'observer  q^'il  est  prouve  que  M.  Crawford  a  agide  bonnTJbTri 
|c^taitleooDtraire,je8€rni8coDtrelui  «uonncioi,  bi 

II  est  vrai  que  I'article  1489  en  parlaut^  I'^chat  d'nn  objet  void  n'indut 
b«^l«cepUon  quiaetrouve^dans  rarticic  2268.  c'est-a-dire  ^uVn  «Z  rf 
hominerce  en  giniral"  le  propridtaire  de  Tobjet  vole  ne  peut  le  recLl Tu'et 

LT"^i^''^"i^r  •»"'"- •^^''--^^^ »'-  cciared^truHpar^er; 

Itfon  quMfest  expnra^ed'une  manidre  absolue  dans  I'article  '>'>m-Z*T 
^489  /eat  pas  re«erieUf  au,  seu.  c.«  qui  y  .n.  i;!^;  Vlfd^ 
laussi^ue  I'art.cle  1489  ne  s'appHque  qu'au  cas  de  I'abhat.  tandis  qu"Citt 

duyantissement.    Le  nantissenient  d'objets  pour  avanc.»  „'..»!  T  •   ^ 

^^IlellestdWdedonnerla..^^ 

^  D  ailleurs  lor«iue  la  loi  est  positive,  on  ne  peut  p^s  la  mcttre  de  c6trau  noint 

;y:i::::d:zr "' ""' " '  "^"^  -^^-^  ^-^  --^^'^-s 

II  me  scmble qu'il  ny  a  pas  de  contradiction  entre  ces  W  articles  et  oue    • 
ette  omjseion  appare.nte  est  suppldde  par  Particle  1487,  qui  dit.  "X,  ven te  de  la 

iZT\l  "'""""*  P"""  ""'•'"  ««'  -"er^auf  les  «ceptio„sCi^  ;^^^^^^ 
cette  lire  exception  est  dans  I'article  1488.     "  La  vcnte  est  Se   rde  ia 
(«equx  n  apparent  pas  au  vendeur)  s'il  s'agit  d'a«,|affair*con,mc!!lale  "    IL 

1  dtait  done  pas  necessaire  de  rdpeter  cette  exception  dans  I'aVticIe  UsT 

"  a™.  1.  p„,,„n|g.,io„  d«  Cod.,  d«  j«,Uco™lt«  en^„d  crtdit  oravanf 

|»a^.j../o.  dl. r.cha.,„. j..i  to-<,e,„.„  „L.., ie-JT.  ilSHe if  , 

C>t  d>&  cejprincipe  dc  boMef„i<,„den,.u™i,er„idiuMr.cl,etear  one  ie 

I.  .i^Xourrettrir"""" "™°'  "^  ^*""  -  *-  -* 

6  Masse  Droit  Commercial,  No,  444. 

2  PardesSusDroit  Commercial,  No.  252. 
2  TroplongTr6scription,No.  1070 

hHWfticht  an  vendcHf.  '  ^    "'^  "'"^  ^*^jpg^  aP^objetrV4 


Casfilt  et  »1. 

,  and 
■■wford  et  61. 
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1.    ownera  o?  iobai  stolen  from  their  store  by  one  of  their  clerks,  and  the  respond*- 
ai.  cntg,  who  daim  a  Hen  for  advances  made  to  the  party  who  stole  them.     The 

Court  belojr  maintained  dkhe  cfaim  of  the  respondenU  and  awarded  them  the 

postession  of  the  goodf.      '  '  ) 

The  «^ejstion  thus  raised  is  not  free  from  diffical^.'i 

By  art, 4487  C.  C.  "  the  sale  of  a  thing  which  does  not  belong  to  the  seller 
"  is  null,  subject  to  the  exceptions  ii^,  the  following  articles." 

Art.  1488  is  for  a  different  purp&se  altogether,  and  t^e  only  exception  apply- 
ing  to  this  case  is  containe(i  in  art.  1489,  which y«ivides  that:  "  If  a  thing 
Jpst  or  i/o/e»i  be  bought  in  gbod  faith  iii  a  /air  or  i^riw,  or  at  ai public  *<ff<, 
or  ftom  a  trader  dealing  inVimilar  artidet,  theown^r  ca^inot  reclaim  it  without 
reimbursing  the  price  he  paid  for  it."  .    \ 

As  the  respondents  did  Lt  acquire  the  goods  claimed  either  in  a  fair  or 
market,  or  at  a  public  saicJr  from  a  trader  dealing  in/Similar  articles,  it  follows  | 
that  they  cannot,  under  these  articles,  claim  a  lien  pa  the  ^oods  as  against  the 
appellants  from  whomytfiey  were  stolen.  But  tl,e^  respondents  contend  that 
under  art.  2268,  wM<<li,  after  establishing  a  threo/years'  prescription  aa  a  bar  to 
an  actiontorecoTO/stolen  goods,  provides  that  this  prescription  is  not  necessary 
to  prevent  revMdication,  if  the  thing  has  been  bought  in  a  fair  or  market,  or'at 
a  public  salyor  from  a  trader  dealing  in  simihr  articles,  (nor  in  commercial 
matters       /     "  -     •        - 

receiv 
to^tliem  a 


in 


iftraliy)  they  have  a  right  to  claim  a  lien  on  th^^ds,  they  have 
the  ordinary  course  of  their  business  as  warehousemen,  this  being  as 
dommercial   transaction.    The  words   (nor  in  commercial   matters 
e^°«'""j^)  "Pe  not  in  art.  1489,  although  the  two  articles  have  reference  to  the 
sa^e  cases,  j  In  their  general  sense  these  words  would  extend  to  all  commercial 
transaction^  whether  the  possession  of  the  goods  was  obtained  from  a  trader 
dealing  in  similar  articles  or  not,  the  exceptiofi  which  under  art,  1489  applies 
only  to  salts  from  9  trader   dealing  in  similar  articles.     In  a  more  restricted 
sense,  tliey  may  moan  that  the  exception  applies  to  all  cases  where  the  potion 
of  the  goods  was  obtained  in  a  commercial  transaction  whether  by  sale  oroS^.. 
wise,  but  under  the  same  circumstances  by  which  a  sale  would  be  protected,  that 
'is,  when  such  transaction  was  made  with  and  the  goods  obtained  from  a  trader 
dealing  in  similar  articles.     The  first  interpretation  Would  establish  two  contra-  ,. 
dictory  rules  on  the  same  subject:  the  one  laid  down  in  art.  1489,  by  which  the  I 
purchaser  of  stolen  goods  is  protected  when  the  purchase  is  made  from  a  trader  f 
dealing  in  similar  articles,  while  art,  2268  would- protect  him  as  well  when  he 
purcbas<p  from  a  non-trader  or  fr^»m  a  trader  not  dealing  in  similar  goods,  pro- 
vided thJ3  purchase  w»8  on  his  partja  coinmercial  transactibn.    The  second  inter- 
pretatioii  would  imply  no  such  irreconcilable  contradictioij]  between  the  two  arti- 
cles. It  Would  merely  extend  to  cotomeroial  transactions  other  than  sales,  eucH  as 
pledgmgji  with  a  factor,  a  commissiop  merchant  or  a  warehoiliseman,  the  same  rule 
which  inapplicable  to  ^ales  under  art.  1489,  and  would  protect  such  factor,  &c.. 
for  advances  made  on  stolen  goods,  When  the  possession  of  l^be  goods  was  obtiined 
by  him  under  the  samo  circumstances  as  would  protect  hi  J,  if  he  had  purchased 


Jhwn^atis,  ifr  case*  wh<HHj  the  goods  were  recwved  in  gotod  faith  from  a  trader 


dealing  in  similar  articlAi. 


\ 
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'     Before  the  Code,  the  partj  in  posaesEion  of  stolsn  goods, was  only  protected   Ca»ii8etmi. 
when  he  had  acquired  them  in  good  faith  from  a  trader  dealing  in  similar  arti- Crawford  at  iL 
cles,  or  in  a  fair  or  market,  or  at  a  public  sale.     The  same  rul«. prevails  in  France 
under  art.  2279  of  the  French  Code. 

The  commissioners  who  prepared  our  own  Code  say,  in  their  supplementary 
Report,  p.  369,  in  which  they  haVe  suggested  the  additional  words,  "  Tbiesc 
"  rales  are  conformable  to  the  receive^  doctrine.  It  need  only  be  remarked  that  ^ 

"  in  the  amendment  in  order  to  morp  clearly  define  the  case  of  the  third  pth- 
"  graph,  the  one  having  reference  to  lost  or  stolen  goods,  the  words  <nor  in 
commercial. matters  generally  '  have  been  added." 

^is  shows  there  was  no  iptention  on  the  part'of  the  commissioners  to  alter 
the  role  which  they  had  ad(ipted  as  to  sales  of  stolen  goods  both  in  art.  1489 
and  in  the  previous  part  of  art.  2268,  and  thatlheir  object  was  simply  to  clear 
any  doubt  that  might  have  existed  whether  or  not  the  same  rule  was  appHcaUe-C 
to  commercial  transactions  other  than  sales,  whereby  a  right  or  title  might  be  •' 
acquit^  under^^imilar  circTkmstances,  that  is  in  good  faith  and  frgqu'tradets 
dealing  in  similar  articles.  .  .     X 

This;,  last  interpretation  is  the  one  we  are  disposed  to  adopt.  It  has  the 
dvaqtageof  reconciling  the  provisions  contained  in  arts.  1489  and  2268.  It  is 
'artlfer  in  accord  with  the  spirit  of  the  law,  which  is  to  protect  the  bond  fide 
ossesEor  who  acquired  from  a  trader  dealing  in  similar  articles,  and  in  the 
rdinary  course  of  his  business,  when  nothing  in  the  transaction  can  raise  a  "  ■  ■- 

iuspicion  of  fraud. 

The  interpretation  contended  for  by  the  respondents  would  open  the  door  to 
nnumerable  frauds  and  act  as  a  premium  on  dishonest  clerks  and  employees, 
|by  increasing^the  facilities  for  disposing  of  stolen  goods.     We  have  here  an 
nstance  of  a  clerk  who  on  eight  different  occasions  pledged  in  his  name  the 

Is  of  his  employers.     It  is  not  contended  that  the  respondents  knew  these         '    ■ 
ods  were  stolen,  and  to  that  extent  they  appear  to  have  been  in  good  faith ;  bu  t 
[they  have  made  advances  without  proper  inquiry,  and  if  they  suffer,  it  cannot 
jbe  said  they  ate  entirely  free  from  blame.  [ 

e  judgment  of  the  Court  below  is  reversed,  and  the  goods  are  to  be  dclirer- 
d  to  the  appellants.  "  i        x 

Monk,  Jl,  entirely  concurred  in  the  views  expressed  by  the  Chief  Justice. 
0  doubt  ajticle  2268  created  a  good  deal  of  difficulty,  but  he  agreed  in  the 
nclusiqp  that  under  the  circumstances  the  claim  of  the  respondents  could  not 
e  recognized.  The  advances  were  no  doubt  made  in  good  faith.  But  the  res- 
pondents did  not  make  any  inquiry;  Atkin^was  a  thief,  and  came  to  theui  with 
goods  stolen  from  bis  employers,  and  there  was  nothing  to  show  that  the  res- 
pondents took  the  trouble  to  make  any  inquiries.  \ 

Ramsay,  J. :— This  action  raises  the  question  simjily^whcthcr  the  pledgee  of 
goods  pledged  by  a  thief  cjin  retain  them  till  the  advance*  made  in  good°faith 
are  repaid.  It  has  been  questioned  whether  the  rule  that  is  applicable  to  a  pur- 
chaseris  applicable  \o  the  pledgee.     On  this  point  I'think  there  is  no  distinction. 

he-righrto  sell  implicrthir  tightHrplMgeT    This  TsTlIustrated  b^rt.  1740" 
C.  C,  for  by  that  article  it  appears  that  any  agent  entrusted  with  the  fission 


».■■ 

■v.- 


■  r. 


T 


7X' 


-,".-.  W      •-r-'f^s*-- 


8 


COURT  CF  QUEENS  BENCH,  me. 


■/ 


.«^teC;r^:S^^-I?^^^ 


•d'*'*!^ 


■'**<^^: 


■i 


Cm«11i  et  at. 

Oawror-^t  ...  then,  that  1489  C.  C.  declderihis^aS""' "  I^n  ^^'^V'^r '     ^'  "^"^  ^  »«■ 
-  la  a  fair  or  market,  at  a  public  sale,  or  froi  a„  ;j'""'^''^.*«>»ffl'Vi»  good  faith- 

^^^^^^Ti:^::^  b. 

provide  for  the  private  sale  and  iil^Th   'itt  ^S^''''  ^»»^'^-fW°'> 

in  similar  articles.     And  in  tha  V„JZu  "  ^™"  «'»4)wnef  dealing 

pretension,  that  the  sale  i    a  L  ^t-uSt'^^i^r*^       "^P^"^- "«' 

\  .     «>'«P«ngi„articlesofasimiL?Jnd     &th^^^^  ^"«^«>«  i»  a 

V  tei^ofEngland.     In  the  oven  Set  ^'5  S/ST'T"  ^'^^^'^ 

of  gold  on  a  market  day  at  a  scrivfin^r'a  1  .     ^^'  '*  ^"*  •»«'<»  the  sale 

Lyonsaod Dupasse.  11  Id  andT326     Jor"'  'Tr"'^*  "^'*-     «-  «'- 

5  B.  and  S.  313,  where  it  was  held  that  .     .T' "**  ^"''''''"  Dock  Company, 

tl-  whole  doctrine  is  laid  downt  the  ll  ^  '?^^'  ''"  "«'  ''■    ^'^^ 

doubt.  *'»«  "'"l^et  overt  case  too  clearly  to  leave 

Again,  it  has  been  said  art.  1489  does  not  appW  for  A.f 

goods  or  titles  thereto,  but  "any  agenZ^'Lj  "^'l??  ""  P°«««««i««  of  the 

,  r^  of  the  English  cases  cited  ^Xhrthrth'p'    ^-    ^'  ''^^^'^  '^at 

doinfavorof  the  owner,  but  tf^tw  0"  art  174^^"*"" 

fnean.„g  as  bearing  on  this  case  is  not  open ^  much  "  ""r^^""""'"*'  "-"^ '»» 

18  urged  that  the  possession  raises  a  12»1^  ^u    1*®°"'*^'    ^"*  ''^rther  it 

by  the  own.r  (17^  C.C.)    SSv  ^T^h         "'  ^'  "  ^''^^^^'^  '•'""with 

the-  agency.     But  let  us  taie  ftShl     til !  "'""'7  "  P^^'^^^^'  »>"'-' 

are  to  be  presumed  from  the  'jh^  on     ht     ^^'.^  *«*""^  '^^  '^^  '""•' 

Here  the  contrary  is  shoV^n.  forT  pa^v  an  Z,^    "  *'"  ~"*'"^  "  »''0^«-. 

:----  "51  c.a  estab^herr^-i^s;  z::^^:::, 

«1  mallei  ge«e«]|,,"  .Ud,  ,„  „.,  ,".  .    >*',""  '"'*'  "  »or  b  «,a„e^ 

^6S  C.C,  for  It  IS  not  compatible  with  thp  nn„j*-        ?  ,  **'™"'tion  of  article 

X   articles  are  incompatible  it  is  qu  te  ev'denUhat^^^^^^^^  "?'''  "''  '^«»-     ^^  *»•« 

J6ct  has  greater  authority  than  a  In.  '1  1  •  ^'"'"'^^  ""  '^'  «"»>- 

ject.  °  "'""'^  »"  «»  «'-foie  on  a  different  sub- 

-uld  not  pledge  tl.e  ar«llf,eL  "J  tLTS/ '  '';  V'  ''''  *"-*  ^'^^ 
case  of  Nordheimerand  DUplessis  2  fcT  7  '^'  ''"'''-  ^^^  i"  the 
^  a  sale  by  authority  of  justice;  ^l^wibf^^tl^""  '  "'  ''''  ''  '°«  '«" 
<i.«.rent  district.  wo„M  .or  b.r  t  .  ^Z^TLT^^"^ '^^  ^'"^  i" 


VonM.nt^.....,huj-th;;;-ArirS.:z 


in  the  case  of 


.•\Kr 


■"^^- 


■">-.    .'    <    ,. 
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Gould  r.  Cowan.,  8.  C,  in  Review,  it  waa  held  that  tie  rule  poue»ion  va^t  titre  t 
does  notapply  to  such  cases.  \  .     ' 

lirr"'  ^:ir'^^\  ''"*"*'""  ^"  '•*"  °"« •"  '''»*  «^\"  »o  »>«  pi^™  to  „rf. '' 

22fiR      Th'    ^*'  "       ^T  *••**  "'^°'*  '"  '"**'^'««^'  >^  "'^'  »>^  «r^  "83  and 
f  c  .,   .     ^        '*"  "*"'*"•     ^'"'"  "  "«  q««»t'«°  Ofthlfi'ct.     I  am  fullv 
sat.ajed  that  Crawford  acted  in  good  faith,  so  far  as  that  term^niQes  sincerit; 
and  honesty.     The  transaction  was  of  a  commercial  character.    IVis  contondej 
then  that  because  the  transaction  is  of  a  commercial  character  and  n^randulent 
(g.  the  part  of  Crawford  he  cannot  be  deprived  of  the  possession  ohh'e  good* 
otherwise  than  by  payment  of  his  advances.     It  must  fee  noted  that^Zb 
articles  1487,^1488  and  1489  are  cognate  with  2268,  they  are  quite  distinSot 
each  other,     The  former  declare  the  general  rule,  that  the  sale  of  a  thing  wSeb. 
does  not  belong  to  the  seller  is  nujl,  and  the  exceptions  to  this  rule.  Art'226^ 
treats  of  how  moveables  may  be  acquired  by  prescription.     Prescription  is  only  ' 
nece||ry  where  there  is  a  vice  in  the  title.     Marcad^,  speaking  of  these  two 
pnninpies  contained  in. articles  1699  and  2279  Code  Napoleon,  says :  "  c'est  nn 
principe  que  lu  ventc  de  la  chose  d'autrui  est  nuUe ;  c'est  un  autre  principe  que 
dans  le  cas  de  vcnte  de  la  chose  d'autrui  (comme  au  cas^hange,  de  donation,      - 
^legs,  &c.,)  1  acqu^reur,  si  cette  chose  est  un  meuble,  en  devient  propri^taire- 
.fsSprescnptjon;  or  la  scconde  id<5e  n'apporte  aucune  exception,  derogation  «i 
^  restriction  i  la  premiere,  puisque  c'est  precis^ment  parceque,  dans  ee  cas,  comme 
dans  tons  les  autres,  la  vente  est  nulle,  qu'il  y  a  lieu  a  I'appliction  de  la  prescrip- 
tion.   \Ni  la  vente  «tait  alors  valable,  le  tiers  acquerrait  done  par  son  contrat  et 
n  aurait\pas  besom  de  prescrire."     This  is  not  a  sale  but  a  pledge.     The  rea- 
soning atolicable  to  the  one  is  equally  applicable  to  the  other.     Ifk  were  a  sale 
Crawford's  oonteatipn  would  be  thkt  he  had  a  right  to  the  gorfs  as  owner. 
It  being  a  Wedge  he  flpntends  that  h^  has  a  right  to  revendicate  iure  plqnori,     ' 
to^enforce  ^yment  of  his  debt.     The  whole  difficulty  arises  from  the  words, 
added  an  art.V2268,  "  Nor  i.^  commercial  matter,  generally."    These  words,  as 
well  as  in  article  1488,  « the  sale  is  valid  if  it  be  a  commercial  matter,"  are  in- 
dicated as  new\law,  and  found  their  way  into  our  Code  in  some  inexplicable  way  ; 
They  were  not  Wested  by  the  codifiers  but  were  inserted  when  the  Code- 

wT         rrn'f  '^  ^"'"'»««t-     It  "  now  to  be^  ifetermined  whether  it 
was  intended  by\these  words  to  depart  from  the^^jurisprudenoe,  ancient  and 
modern,  in  this  coWtry  and  in  France  as  respects  the  right  to  recover  stolen.    ~ 
goods.     It  this   w^  intended,  the  preservation  of  the  exception  that  stolen- 
articles  cannot  be  re^ndicated  when  purchased  in  good  faith  at  a  public  sale  or 
ma  fair  or  market,  W  from  a  tracjer  dealing  in  similar  articles,  would  seem 
scarcely  necessary.    1*he  exception,   "in  commercial  matters  generally,"  if  the- 
interpretation  sought  tA  be  given  to  it^^e  correct,  would  cover  the  whole  ground 

sll^z^^**'  t  r**  *"  '^^  *'~p*'«"  ••"^"'g  ^^^^^^  «f«rehce  to  ■ 

iX  inrf "•    K  r    *"J  '^'  ''"^**' ''  P'*"^*?^  *""«'  ^  i"  R~^  faith,  and  the  ■   . 
dition  applies.  Mr.  Crawford^,  while  there  is  dear  evidence  th^ft  he  acted  without 


iu>iij|«  et  A 

and 
inTordetalJ 


'V 


"tT^^' j-*7^'*-:"" 


■^'•, 


/ 


10 


COURT  OF  QUEEN'S  BENCH,  187«. 


cmwtbrdet  ...the  aw  requ^jred  him  to  make,  to  ascertain  Atkins  position  a,.d  whether  ho  wa» 

;  ^'''7  •"  »°;'^«  «"«V'  '''  "^''^  '"  P'^'^S'-     ""'^  ''«  '»''«J«  ""^h  inquiries  he 

would    have  discovered  that  he  was  a  clerk  and  salesman  of  Cussils  &  Stimson 

and   that  he  was  not  a  dealer  in  the  goods  he  offered  to  pledge,  and  thii 

would,  at   once,    have  shown    him   good   cause  to  suspect  that   Atkin  was 

acting    fraudulently.     The    admission    of   the    principle    that  stolen    goods 

Ttf  .       T    V  !       ?\  Pawnbroker,   who    advanced  upon  such  g^ds, 

withou    any  knowledge  of  the  theft  or  any  responsibility  to  inquire  whether 

he    pledgor  had  come  honestly  by  them  or  not,  could  hold  them  against 

the  owner,  would  W  to  very  miscbievops  OQUsequences.     I^wever,  Ibis  is 

the  law  we  are  bound  to  declare  it  without  regard  to  conseque^.     When  we 

find  that^a  particular  exception  is  applied  to  the  case  of  stl,leni^ds,  that  thcT 
cannot  bei^vendicated  by  the  owner  when  bought  in  a  {J^mtUt,nii 
public  sale,  or  of  a  pe«on  deaHng  in  similar  articles,  nor  in  Immercfal  miitters 
genernlly,  we  must  endeavor  to  give  effect  to  the  whole  excepiion  intLreted  by 
uniform  jurisprudence  heretofore.     T^say  that  the  addition  of  the  words  "  nor 

Ir^rr  r"'"^"'""^'"''""*-  2268,  does  not  present  di&cuUyisBol 
Tl  .%  :!!"  '''^"*'  '***''"  P^'P^'*^  undoubtedly  b,  that lE?^rer may 
Z  Wl^ll  "7^^''  "'""^  ''"^''*'''"  three  yean,  after  loss  pfpossei 
^  Ta  r„i!  T  r""  m'  '^T'"''  *"  '^'  ™'«^  Eespofident  contends  tU  it 
^ht^t  •^"'""'*'  fraudulent  possessors  or  to  posse^  in  good  foiti^ 

'        That  r         "^  ^r'""  •"  "''"■^'^""*"'^ 

that  all  acquisiuon  of  possession  acquired  in  the  ordiniiry  ^ft£  J^de 

comes  within  the  exception,  in  the  absence  of  proof  of  fr^^^th?^^;  ^"^ 

pos^ssor.    ^cannot  accept  this  proposition.    I  do  not  think  theVewI    Lin 

.^ntiontopvetotheexcepti^^  I*  has  been  u'^,  a  th^ 

ba   that  this  IS  only  bringing  our  law  into  harmony  with  what  many  of   he 

Parde^us  and  Bedamde,  upon  careftile^^^^^ 

tion.  Pardessusand  Bedarride  are  the  only  authors  I  have  found  whoseem  tog  ve 

rrfTn      .7.  *"/""'' IP'***"'""-    A»'*be  other  writers,  when  speakinLf 
good  faith  and  the  favor  that  should  be  extended  to  commercial  dealing  i„  ^th* 

interest  of  commerce,  will  be  found  subordinating  their  reasoning  to  22^^ 
Jrtuch  pr^ven^s  recovery  by  the  owner  of  goods  lost  or  stolen.  wl^r«  the  pll^ 

^     has  bought  them  at  a  fair  or  tnarket  or  at  a  public  sale,  or  of  persons  dLS^ 

No  o^e  doubts  the  necessity  of  good  faith  on  the  pitof  %he  acquirer  The 
qu^uon  IS  what  is  necessary  to  show  to  establis»it?  It  has  wZti  Sn 
considered  imperative  that  acquisition  must  have  been  made  in  one  of  the  th^ 
ways  mdicated-cither  at  a  fair  or  market,  at  a  public  sale,  or  of  a  ^1  de^^ 
.n  similar  articles.  Doesadding  to  this,  " or  in  commercial  matterTnet^k^ 
pn,v.de  for  any  additional  cases  which  come  within  the  exception?  iTS^L 
^  f    .7riT     ^'  *''«™  be  ,iiy  they  must  ho  eJu.rnoZ  gen  J     i^ 

mc  hned  to  think  that  the  sense  of  the  addition,  so  far  al  significanfecrbe  'C     ' 

to  It.   18  more  rplt-or.it  inn  o..J   -. l  .i?  .•  ..  .°  «-••  uw  qI»vh 
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that  if  the  term  acquiring  of  a  person  dealing  in  similar  articles  does  not  cover   cmiiiotal. 
all  legitimate  trade  dealings,  it  should  be  extended  to  such.imt  thiit  it  »■"  crawf5?d  el  al. 
never  intended  to  cover  a  purchase  or  acquisition  of  possession  by%aj  of  pledge 

I  from  persons  who  have  not  the  lej;al  possession  of  the  goods  they  sell  or  pledge. - — — — ' 

I  If  acquired  from  a  person  like  a  factor,  agent,  or  perhaps  even  a  depositary  or 
j  lessee  to  whom  the  owner  has  entrusted  the  goods,  although  a  fraud  is  committed 
by  the  agent  upon  the  owtier  in  disposing  of  the  goods,  if  this  fraud  is  short  of  theft,  ^       \ 
if  it  be  an  ordinary  commercial  transaction,  there  is  sufficient  evidence  of  good  \ 

'  faith  to  prevent  revendioation  by  the  owner.     To  carry  the  law  beyond  this 
I  would  do  violence  to  the  universal  sentiment  of  the  authors,  and  I  believe  would  ^ 

be  an  incorrect  interpretation  of  the  Code  although  the  language  in  its  strict 
literal  sen^  is  susceptible  of  a  larger  construction.     In  so  interpreting  our  Code 
as  to  maintain  the  possession  of  the  acquirer  of  goods  from  a  person  holding  them 
in  a  fiduciary  capacity,  but  who  has  disposed  of  them  in  fraud  of  his  principal,  is 
admitting  a  change  from  the  Roman  Law  in  favor  of  commerce,  which  brought 
such  cases  within  the  exception.    Toullier,  differing  from  most  of  the  writew-^, 
Mnoe  the  Code,  regards  art.  2279  C.  N.  as  restoring  the  ancient  law,  and,  «9l."l>, 
No.  118,  says :    "  Le  Code  est  revenu  dans  cet  article  a  la  puret6  des  prinoipos 
du  droit  ancien,  nemo plut  juris  in  alium  tramferre  potest  quam  ipse  habet. 
Avant  la  promulgation  du  Code,  des  jurisconsultes  en  grand  cr^it,  croyant 
fa^oriser  le  commerce  en  donnant  plus  de  latitude  a  I'sxiome  "  meubles  n'ont 
point  de  suite,"  avaient  pense  que  dds  qu'on  ne  pent  reprocher  de  mauvaise  foi 
xians  I'achat  que  j'ai  fait  de  votre  meuble,  je  suis  a  I'abri  de  toute  poursuite  de 
yotn  part,  sauf  votre  reoours  centre  I'emprunteur,  le  depositaire  ou  autre  qui 
avait  abus^  de  votre  confiance  en  me  vendant  oe  meuble,  que  vous  ne  lui  avies 
remis  que  pour  vous  le  rendre.    Dira-t-on  que  le  code  ne  parte  que  de  U  chose 
Tolee  ou  perdue  ?  Mais  sa  disposition  s'applique  k  toutes  choses  dont  le  propritf- 
taire  est  dtfpouill<f  injustement,  par  un  abus  de  confiance,  par  exemple,  tel  que 
la  vente  par  le  depositaire  de  I'objet  depos^."  Our  Code,  as  most  modern  authohi 
consider  the  French  Code,  only  excepts  goods  lost  or  stolen.     It  goes  this  length  ' 
in  favor  of  commerce,  no  further.    And  this  is  what  I  understand  to  be  oon- 
templated  in  the  provision  "  ndt  in  commercial  matters  .generally."     There  is 
in  this  respect  a  shade  of  difference  between  our  law  and  the  English  law  on 
thu  subject,  in  the  direction  of  favoring  commerce.    Story  on  Sales,  No.  201 :    ' 
^"  But  where  the  vendor  has  acquired  the  mere  possession  of  goods  by  fraud  with- » 
ouYtte  knowledge  or  connivance  of  the  actual  owner,  as  where  he  has  stolen  or 
found  them ;  or,  where  be  holds  them  in  a  fiduciary  capacity,  with  no  express 
or  implied  right  obtained  from  the  owner  to  sell  or  otherwise  dispone  of  them  • 
«8  where  he  is  a  bailee  or  trustee ;  he  cannot  mak<}  a  valid  salti  of  them,  so  as  to 
divest  the  actual  owner  of  his  right  to  riblaim  them  from  the  person  having  pos- 
session of  them,  although  .such  person  may  have  bought  them  bona  fide,   If 
towever,  the  owner  place  bis  property  in  the  bands  of  another  person  under 
.  such  circumstances,  or  in  raoh  manner,  that  the  law  implies  a  right  and  power 
on  the  part  of  that  person  to  make  a  valid  sale  thereof,  the«ale  by  such  person 

yn\i  be  good.  ^Ithnncl.  h.  i..^^  .,  k.>. '-'— olf  mil  M ^ ], ,;,  j,, 

-or  power."    In  this  case  as  Atkin  never  had  any  legal  possesslH  the  goods,       ♦ 
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CaMUi  At  •!. 
j_       and 
Crawford  et  ni. 


r-J 


\ 


tWf  K-^~"?i'*V*"'*"^"  ^•''•"S  »''«'»  <•«"»»>«  en.plover»topledi«r 
theo.  for  h,a  own  debt,  I  think  Crawford  w„  squired  bjUwJ  /„«"  ttiVftf 
jnd  he  ha.  not  .a  a^,  «n««  vindicated  his  ^  f„ith  i,  ^^  iTt^e;^, 
fVom  the  owners.  ^The  judgment  declaring  the  contrary  n.„st  be  reverlld' 

ine  judgment  is  recorded  as  follows 

"The  Court, ete.,  ^  '  ,  " 

«o^^lted"bv  t*    •?  "■  •'''I;'*'''  '^  ^'•^  "•''^^"'^^  •"  '»'•''  --«  that  the 
f?Adi   B     ^         °'^  respondent,,  and  seised  at  their  instance  b  the  hands 
of  Adolphe  Bissonnette,  one  of  the  defendants  in  the  Court  below  to  wit  seveftt; 
ejgh   pounds  of  sillc  twist,  consisting  oftwcnty.ix  package   lid  o\«ndJd 

flSx";!  ?""3  V^r""  «"'^  ''"''"'  -4t-?ofone  hundred  ad 
2r„o7th  ,  '^:''  '"''  "''^^  *^^  said  goods  came  into  the 
Z^l  the  said  respond^n^ts  the^n^i,  bf  the  appellants  from  whom  they 

^XnlTs^JJ^r'  to  whom  the  respondents  made  advances  on  til 

th'^t^A  '"°!''''""8  that'the  circumstances  und'er  which  the  respondents  received 
the  said  goods  are  not  such  as  to  entitle  them  to  enforce  against  the  VXl^ 

acJionl  tLT  "'"^'«*  ^""^  "^"  ''  P""'^«  '"-t  i;  claimTy  h^^ 
salr;ir  '''^''"-^-'••^'^  ^'^^^  '"^P-vidently  made  on  the'security'of  the 

'^n^f  ^"f  «"°K  that  there  is  error  in  the  judgment  rendered  by  the 
Superior  Court  at  Montreal  on  the  26th  of.  December,  1874  maintrinin.  h! 
action  in  revendication  of  the  respondents ;  '  """"'""""S  '^e 

ber '  im  ^IZ'  ^''^  "T'  ""'^ ''"'"'  '^'  sold  judgment  of  the  26th  of  Decem- 

CoUrould  ^'  ^'"''*.  '"!  ?  '""^"  ^''^  •'■'"'S'"*"'  'hich  the  said  Su^^r 
Court  should  have  rendered,  doth  declare  the  appellants  to  be  the  proprietCof 

ent7'rt;h:i'"!;r'T'^*'r'''"  -rLdication  of  the'irr; ! 

aents,   &c.,  (the  Hon.  Mr.  Justice  Tbssier  dissenting.)    •  . 

Z.iV.^^ycm,-,*,  for  the  appellants.  Judgment  revcrsmi. 

Abbott,  Tait,  Wotherspoon  &  Abbott,  for  the  respondents. 


/ 


SUPERIOR  COURT,  1876. 

MONTREAL,  18iH  NOVEMBER,  1876. 
\  '  Coram  Mackay,  J. 

^  No.  1705. 

Fauteux  vs.  Parent.  — 

«««.!,     T'T^         *"''•'*"•  ^°  reject  a  replication  fyled  to  a   general 

fn.^^'     /?""""  '^P**'*^**  •"  «*"""'«  ReportsUhe  issue  has  C 

ou  tn  croJc'^p'^^'lr'""'^'^^^^^^  .nd^nXnswer.  Art  14^f 
our  own  Code  of  C.  P.  says  the  same  thing.     «on  grated  with  costs. 

-Z««j;^r^  cfc  Dugai  for  plaintiff.  ^^''^'^'''^^  'l^'^/  r^lioation  granted. 

iyiMffo  tfe  C7^.,  for  defendant.  '      .»■  „ 
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MONTREAL,  31st  JANUARY,  1876. 

Coram  MoNDELET,  J.,  Johnson,  J.,  Torrance,  J, 

No  1471. 
Livingstone  vs.  The  Grand  Trunl;  Rnilway  Co. 


4 


'*"'"'~?r!^'*r",*"l:'""'""°*  *""  •  "•""•yMckrt.fromMontw.l  to  Toronto  «,'rk«d 
"  Good  only  for  ebntinuoiu  trip  wtthlo  two  d>»  fpnm  h-.^  ..        \  \.  "'""'"'  "»»»•«•«— 

which  h^.t.rt.  .tKlnpton.  whLVe ^ma'w  «ve^S^^™  ^^  *•"  *^"  •» 

orthe  Ucket  m  payment  or.  trip  on  .no.he"  IL^n^Jir^Cc'  ^^,^2  '""  '""*'' 
Th,8  was.  motion  by  plaintiff  for  a  new  trial,  and  a  counter  motion  by  defen- 
dant for  judgtpent  on  the  Vei^ict. 

.  MONDELET  J.  :^Thi«  was  a  trbl  before  a  special  j,iry.  The  action  was  for 
the  recovery  of  dataage*  which  tho  plaintiff  alleged  that  he  had  susUined  by 
being  ejected  from  the  Grand  Trunk  cars  for  not  having  the  required  ticket. 

/i"  V!"*  "P'"'*"  **""*  ^'^^  P'"'"*'^  •""*  °«  «'«•«'  »g»in»t  the  company, 
and  this  findmg  was  in  accordance  with  the  instructions  of  the  learned  judge 
who  pr«,,ded  at  the  tnal.  Two  motion,  were  now  made,  one  for  judgment  oa 
the  verdict  t)f  the  jury,  and  the  other  for  a  new  trial.  The  facts  were  Very 
simple.  The  plaintiff  bought  a  ticket  to  go  to  Toronto,  but  when  he  got  as  far 
as  Kingston  he  stopped  over  there.  The  ticket  which  he  had  purchased  bore  the 
inscription/'  Good  only  for  a  continuous  trip,  within  two  days  from  date  •'    A 

Uckertd  h     "^     ^  I  tr  ''''*''°"  '"""  ^'"g«*-  •'«  '-  ^^^  for  hb 
wodd  Zf^   ^"fT\  '^""^  '''^''-     ''^'  "«"'*"''*«'  *«W  bim  that  that  ticket 

.Had  ?  T.'"  **'  ^"  '''''''^'    ^'  '-«  '''  *»"•«  ^i-'^'o-  that  he  noJ 

itlTvh^d  f'  »!  ^"""^  ^'■"•*-    ^''^  «*»'*'»'«'«'  ««» i»  we"  that  the 

^urney  h.d  to  be  a  continuous  one,  and  had  to  be  accomplished  in  two  days 

Sr  rV'  T'f "  *'^"  conditions  formed  a  contL  or  not.  At  X 
irfoLl",Zi''V"J'^""""  *•''''  *»•**  P'^Hiff-B  pretension  might  be 
besustaif!^'  ?."''»\''«*^'»«t<'  the  conclusion  that  the  demand  cou^  not 
^rZ  r  ^»"»ftone  must  have  been  aware  of  the  conditions.  BeL  . 
person  of  some  education  he  ought  to  have  read  what  was  on  his  ticket  vlTff  " 
jnan  couM  noC^ad  it  was  his  duty  to  inquire  what  w^n  the  Set.^7f  is' 
S71     •"'*".' "'^^'  *""  '^='y«  "'«'*  '!«'»•«»  it  he  spent?    His  Honor  r^  . 

1^  1  LuJZ  t?""'"'^^^  ^'"•"^  *  case  ml  fl  IS^ 

*d^Z!fr  i'Z'^^t  ^'"J"***^  brougbt  an  action  for  damages  against  a  railway 
J^22^^T?1 1"!'^^?""^  on  the  loth  of  Ma^h  la.t.     The 


The  facts  are  few  and  simple.     The  plaintiff  being  asked  for  his  fare  by  the 
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^E!t.rc"o*  ZZr  C  f  f"*  ''•^'•. 'f «"»  "y  -n„<««s«y  tl^  being  u.ed.     The  .ole 
q^^  M  '■  *"  !.'"'*''"  *''"  '''^*'  P''*'"'«»  entitled  the  plaintiff  theo 

PwiZ       •!'*t'^"^""i^^^^^  Q<»d  only  for  rin«; 

-    trip  within  two  d»y,//m  date.     Montreal.  West  to  Toronto.    First  cl.»."     ft> 
one  margin  ,s  sUmped  the  date/namely.  "6  March,  76."  and  in  the"  her  is 

on  fwlrrt'''''-  '^•'«'^"^'^»''"8«^^'>e^.i"t.''th.ttLt„„g 

l^,-;  co„t.„„ou."  was  not,  necesso/jly.  (as  had  been  contended  by  the 
pl.mt,rs  counsel  the  mere  literal  one  of  continuity  of  mechanical  motion  which 
wa.  a  thing  practically  impossible  throughput  so  long  a  journey ;  but  wi  to  be 
taken  in  a  re.«,n.ble  and  practical  sense,  and  might,  for  insi  oe.  beZ^n  t^ 

'  »rr    T^""  ^''""  *•"*  P""^8^'  "^  *he  tmin  as  was  usual  i„  „ilway 

^rf  and  .' r  '^"^*^*  '*""''^  ••'"  *'«^**'  »'"'*  '*''  ^7 exe^sing  the  ordinary 
trinrv  h  r*'  ""^r^"^^  •»  •>'»  "t"»tion.  he  could,  in  the  opinion  of 
wou  dl  ''  ''"»'»'»>•'  '«  printed  on  the  face  of  the  ticket.  thL  there 
found  ™  70»t7<=t  between  the  parties  according  to  those  terms  The  ju"; 
found  unanimously  that  he  had  suffered  no  damage  Under  the  circumstances,  and 

Zli^  tT-l  '"'  ""^^  '^  ""'  ^^'^"'^-^  -  *beir  plea:  tha    the  - 
,  Pjunnff  bought  the  Ucket  on  the  6th  of  March  for  a  cflodnuou*  trip.  ,alid  for 

two  days  fro»  date;  that  he  left   Montreal^  in  theJSt  .hat  even  ng.  using 
th«  ticket;   hat  hedid  not  go  on  continuously  to  ToS,  butbrokethe^Cey  ." 
by  disembarkijig  at  Kingston,  where  he  spent  some  days,  ^nd  then  reimbarkd^ 

whth'th    »*    ''''  ""^  "1  "••"*  '''^''^  "^  '^"^"^  P^y  otherwise,  upon 
which  the  tram  was  stopped,  and  the  plaintiff  was  put  out  at  the  next  sUtion 
^    without  any  unn^essar,  force.    We  are  now  asked  to  set  asida  this  verdict  for 

misdirection  as  to  law,  and  for  being  contrary  to  evidence. 
'       TrS'lfT  y f,'*J'''"f  "bable  in  principle  from  Cunningham  vs.  The  Grand 
Trunk  »«'IwaMJ  L.  0.  /.  p.  107.  where  the  Court  of  Queen's  Bench,  com- 
posed of  Judgeimylwin,  Meredith,  Drummond  and  Mondelet,  unanimously  held 
that  a  person  purchasing  from  a  Railway  Company  a  ticket,  stated  on  iU  face  ti  " 
be  good  only  for  a  specified  term,  enters  into  a  special^traot,  winch  is  at  ac 
end  as  soon  as  such  term  hasexpired.     It >  hardly  necXy  toobserve  that  f*^ 
pr^nt  6ase  is  not  to  be  confounded  with  the  olassof  cases  where  a  common  law- 
hability  IS  attempted  t<>  be  avoided  b>  conditions  unknown  to  the  other  party  Jt 
was  not  put  upoto  wy  such  ground  by  the  learned  counsel  who  argued  this  motion 


If  it  could  li«  dpniS 
in  the  situation  ofif 
giye  his  money  wittlii 
proved  in  this  case ; 
had  a  very  special 
is  a  regulation  desijjn^ 
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iff. 


»  oomtoqn-sense  view  of  the  matter,  whether  a  pewon 

-*''="  ^^^highly  intelligent  commercial  agent,  wouFd 

I  #iHk  .heg^  for  it,  there  were  oircumstances 

F''  ^^t!^  warranted  in  believing  that  he 

ing  at  it^^irproved  in  the  case  that  this 

the  corpo^^ion  against  fraud,  which,  it  was 


also  proved,  could  be  very  easil^pracfised  if  th.-  rule  did  not  exist ;  and  though 
a  common  carrier  cannot  divcBt  himself  of  his  co..moj  Inw  r.>ir^n«bilition  milwa- 
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^1^  ft  qMual  oontnot,  and  therafora  his  own  «ot  iloo*  nrast  1)6  ioca^cient  to  Uriafrtoa*  , 

lMd|tV*  1^  of  raeh  dutiM,  yet  h«  may  and  h«  mait  in  nuiiqr  respeota  rcKdhito  the  Gr«iid*Tr«afc 

I    '£<k  in  which  he  ia  to  perfonn  thoee  dutiea.    See  46  toI.  N,  H.  Rep.,  213,  "^'vc*.^ 
where  the  jadgment  of  the  Sapreme  Court  is  given  in  the  paae  of  Johnson  ts.  i 

Concord  B.B.  ' 

PlaintiflTa  motion  rejeoted  and  defendant's  motion  granted. 

Dlufre  &  Co.,  for  plalfiU 
Qeo,  Macrae, 
S.  Bethune, , 


1876. 


COyRT  OF  QUEEN'S  Q^NC 

'  "*   •    ilONTRE'AE,  16th  SBP^EUBE 

Coram  DoBioN,  Ch.,  J.  Monk,  J.,  Tasobxbiau,  3% 

No.  178. 
PIERRB  HUDON,  ' 

X      ■'"■'    *"  *"9  ,  . 

JOSEPH  OmpDARD, 


1875. 


SAT,  J.,  SaMBORN,  J. 


APraUAMT 


RxaroiDBHT. 


It 


Hud:— 1.  That  u  uuUiinped  Am  Ii  nnll,  ud  an  Mtion  founded  upon  the  tanke  wiU  bediimiiMd 
with  eotti,  even  aithongh  the  defendant  hM  not  (peelallj  pleaded  the  non^tamploK  of 

Vthe  boH. 
3.  That  an  aetlonibandednpon  a  promlMorf  note  not  <yied  wHI  Im  diimlMcd. 

*"  ,,     /  '    *       ■. 

This  was  an  appeal  from  the  following  judgment  rendered  by  the  Superior 
Ooort  at  Montreal  (Hon.  Mr.  Jastice  Beaudrt  presiding)  on  the  2 let  o£ 
October,  1873:—         "  '  "      • 

"La  ■Cour,'eto.  Oonsid^rant  que  la  pr^aiioe.  que  ^e  dttfioiandear  pretend 
ftToir  contr^)  le  d^feodenr  est  bas^e  snr  deux  bops,  dont  auoiin  fa'a  ^t^  estampUle 
anhaiMka^i,  eC'^t  ainsi  consid6r^  oomme  nuls,  et  an  billet  qui  ne  paratt 
pas  elT^  possession  da  demandeor';  d^bbute  Taction' da  dit  demandeuret 
casse  et  ittet  i  niaat  I'arrestation  da  dit  d^fendeur,  le  tout  avec  d^pens,  &c.". 
The  above  judgment  sufficiently  disekees  the  facts  of  the  case. 
The  following  is  the  judgAent  of  tho  Court  of  appeals  :^-  , 

V  Lft  Cour,  etc Consid^rant  qa'il  n'y  a  pifs  mal  ^uge  dans  le  jugemcnt 

rendu  par  la-Cou/Sifp^ieure  si^geant  ik  Mon^r^al  le  27  Octobre  1873,  oonfirni& 
le  dit  jugement^afeo  d^pefis,  (||b."  i^,  '^  ..   '   ,    '  , 

*' (it^  ,' 3udgn»ent  confirmed.  ; 

Lafiamme,  Huntington,  Monk  &  Laflamme,  tot  ipfp\^nt.  ' 

Mathieu&Gagnon,  for' TBBfonient.  <  ^ 

^       (J.T..y)  - 
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suPEiCioR  co\3m,  mi' 

.  ,       .  .4       .7  -     ^^^«JOR  COURTS  i87i^ 
.    :      i  -J    V.     Corunt,  ToiBANOE,  J.  ^  ^  '^ 

<  '     "  ■      -      -   iVo   1708.  *^ 

Her  declaration  set  out  a  sale  on  the  i^r^      "^  '^^   '""^  ^^  «207.27. 
^    before  Papineau,Nrp.,fro.jea:Vap^^^^^^  by  deed  pasL 

-Wece  of  land,  in  consideration  of  the^ufc  offer'  ^":  *'  '^«  ^««^"d«nt.  of 
:  .uoj  defendant  by  said  sale  bound  h  Je^  Jf„   ?T '"  «^"<"»«"  of  wWch 

,   also  a  further  sun.  o^20(^vres,eq^lo|^fc  »nd 

•  V8.nce  acerued,  and  therel^;?^"^''^ ]^"^     which  amount  Interest  had 

'  ""'""»*•"«  to  «207.27  whichr^^"^^^^^^^^  '"^  ^'^' «»«» interest 

^deed  Of  sale,  stipulaS'  ^ha  sd^^r.^i"?"^  "'°"«^  ^t  was,  by    . 

7«e4^as  duly  registered.     That  nZ^ll  S  t^  %Pothecated,  and  ™ij 

ast  .wilV.^erebyhe  named  pla  n  ri  fs    "if      1."°*'^  ''"''"''»"'  -••^«  ^is 

legatee;  tKat,  ^fi^^Srd  December    87^     T^-         "''''"'  ««"fruetuary 

itfe,  8.W  which  time  jrfaiptrhas  bin?'  ^"^ ^""«*''^»0''«\ue departed  thil 

will,  ..  /'"^.t^i'as  ^een  m  possession  of  said  estate  under  said 


plftinfflFpf  theoWigationof  defendanr  '^<"  acceptanoe  alleged  by 

.nd  ...ware,  ,he„  rrfe  J  t  lfl^i^":5' Cl-'^oi^Wux.  ,.  CAill, 
Oonim.  00  C.  N.  Ilio-  .r„  '  i»Rombie«i  pp.  tOO,  1.  Kos    1    « 

%«;  ,0.  oblig.,i„„,  VII  An  IV        '^^""".No,.  n,12.  H«,.«,'. 

'    ^"^' J^herti,,  forY-i'mtiff.  V  . I>emurrer  dismissed. 

^»  i'rwos^,  for  defendant  ^  * 

(J.  K.)      * 
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"        '  MONTREAL,  24th  JANUARY,  1877. 

Coram  Torrance,  J. 

/'  No.  2548. 

Woodward  vs.  Allan  et  al.  '■',■ 

HsLD:— That  a. limitation  of  liability  by  a  carrier  put  on  a  passenger's  ticket,  will  not  bind  the 
passenger  witliont  proof  of  notice  to  him  of  such  limitatioD,  apart  from  the  words  on  the 
ticket.  . 

The  action  was  by  .a  passenger  on  one  of  the  AllBh  steamers,  Sarmatian,  vhioh 
^arrived  at  Portland  from  Liverpool  in  December,  1875.     The  plaintiff  (a  lady) 
complained  that  articles  of  dress  and  jewellery  of  the  value  of  $272,  which  were^ 
.id  he^  trunk  on  her  embarkation  hud  been  taken  out  of  her  trunk  while  in  the 
bold  of  the  vessel  during  the  voyage.     Her  action  was  to  recover  tbe  value. 

The  defendants  in  their  plea  set  forth  that,  by  the  ticket  which  the  plaintiff 
obtained  it  was  expressly  agreed  between  plaintiff  and  defendants  that  the  latter 
and  theif  agents  should  not  be  responsible  for  the  safe-keeping  during  the  voyage, 
nor  for  the  delivery,  on  the  termination  thereof,  of  the  baggage  of  the  plaintiff.. 
The  defendants  also  pleaded  the  general  issue. 

Per  Curiam  :— The  Court  has  had  Hi^tie  diflficulty  with  thre  facts  of  this  case. 
The  only  point  in  the  evidence  with  regard  to  which  it  Q'»s  hesitated  is  as  to  the 
custody  of  the  trunk  in  question  from  midnight  on  the  night  of  the  plaintiff's 
arrival  at  Shelrbrooke,  and  the  following  morning.  The  servant  man  to  whom 
plaintiff's  checks  were  there  given  is  not  j^oduccd,  and  the  witnesses  examined 
speak  only  as  to  impressions  and  "  recollecHon."  The  Court  refers  to  the  tes- 
timony of  Miss  Georgina  Woodward,  Mr.  Woodward,  tbe  brother,  and  the  plain- 
tiff herself.  It  would  have  been  more  satisfactory  to  the  Court  to  have  httd,  the 
evidence  of  the  servant  man,  but  the  testimony,  slight  as  it  is  on  this  head,  is  ih 
favour  of  the  plaintiff.  There  remains  the  question  fully  raised,  and  discussed  by 
the  defendiints,  as  to  the  value  of  the  provision  in  the  passenger's  ticket  limiting 
their  liability.  The  Court  has  had  the  advantage  of  ft  decision  lately  given  by " 
the  House  of  Lords  on  this  very  question.  The  case  is  that  of  Henderson  and 
others,  appellants,  and  Stevenson,  respondent;  2  Scotch  appeal  cases,  p.*470, 
(June,  1875)  which'  was  decided  in  the  Scotch  courts  against  the  defendants. 
The  House  of  Lords  confirmed  the  Scotch  judgments,  and  held  that  the  limita- 
tion pleaded  by  the  defendants  should  not  tate  effect,  inasmuch  as  they  had  not 
proved  notice  to  the  plaintiff.  The  Court  here  takei^  the  same  view  of  the  present 
case,  and  gives  judgment  for  $272  in  favour  of  plaintiff.      -         '  .  _^        r 

.    I  '  Judgment  for  plaintiff. 
L.  B.  Davidson,  for  plaintiff. 
■3f.yat7,  for  defendants.  , 

^J-  K.)       _  :-</  ;         "" 
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MONTREAL,  2^ND  DECEMBER,  187G' 
Comm  DoRiox,  C.  J,  JIonk,  J.,  Ramsay  T    ^.  t 

, «».,  UAMSAY,  J.,  Sanborn,  J.,  Tessieb,  J. 

No.  73.. 
IIV'ACINTHE  alia,  SIDNEY  ROBERT, 

_       ^^^^''"^'"'^  in  the  Court  Mow,) 

ApPBLtANT; 


I- 


AND  . 

JOSEPH  ROBERT, 

^"  *  .  ^^''""^^'ffi'^tiie  Court  below,) 

.TrGB.-Q„en  vcrtndc  r.rticle841   CIM..  f„-K  Rbspo.ndbnt. 

^    indebted  t.  the  plaintiff  ia  the  sua.  0^2^^^         ^''"'^*  ^"^  ^""-^  *«  «>e 

,  ^^On  th^  ^iots  the  respondent  in  hi.  .etn.  .,.,,,  ,,,  ,,,^^^^  J 

Jant  prdtend  que  la  Cour  de  prS'nsZL  i"  '"^  "^  ^'^'^''''^'-     ^'«PP«- 
trage,  decider  toutes  les  questiot  dTdrot  ""'  *'""*  «*«  ^''^^'^  ''^W- 

^o«t  au  plus,  les  arbitres  nWairtdiut  "  ^"I  '""■="''''"*  ^'^  ^'  """^^  «*  lue, 
•lyades  defense  et  r^ponreVroTrnl'nr"'"^'^ '*'•*•  ^''  ^U 
tnbunal  e£  le  renvpi  aux  aVbitres  ne  pouv^i  s^  Mr'TT  ''^  *'^"=^-  P«  1* 
naurait^pas  eu  lieu.     Ce  r,isonnenfent«  raTt  Z  -'"'''' ^''''"^^^^^^^ 

P.-.8  abandonn^  les^questions  de  drdHl  n'il„        "  ''  '"^  P"''*^  "'*^"«°t 
procddapt,  sans  aucune  ,^.,erve,  atp^uve  Z  f^"'  ',"  f*  ''*"*'  «"  '^'O'*  «» 
De  plus  lo.«,ue  1,  cause  a  et/in  cri'raT^tilT  "    "^'  ^"  '^  P''^"*''^^"- 
ces  questions  de  droit.  En  sorte  qu'il  n  wr^  ?'    ?  "  P"'  ^'«  *"«'  *  "motion  de 
<io  fait  dans  unoasdedifferendl^epLT'^^^^^^^ 

le  Juge  ^prouva  de  la  diffieulte  a  appE  cette  n^"'     ""*"  ^"'^"  ^^^'^^' 
dictoire  et  se  pr^valut  du  droit  qu'iUv!    Intrl  P«»uve  compliqu^e  et  contra- 


^^^  '  T?^~-f  "  %^     ^■<>^ 
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jugement  fut  8igni6e  4  I'uppclant:  un  jour  y  ^tait  mentionn6  pour  la  n(;»nirDation     Hrtetath* 
des  arbitres.     II  fit  defaut  ct  les  iirbities  furent  noinnies :  ce  furent  trois  notaires  aM„-!'l!*w«- 
respectables  de  la  cite  de  Montreal  et  contro  lesquels  rappelant  no  peut  rien  ,^  "lobart 
dire  qui  teiidrait   a   affecter  leur   iaipartialite.     Au  reste,  I'appelant  s'est  fait    ' 
fepresenter,  par  pfociireur,  h  toutes  lea  assemblees  des  arbitres,  a  in§ine  produit 
tia  uemoirc  pour  faciliter  la  decision  de  ccs  derniers.    Cc  n'est  dfino  plus  le 
moment  de  discuter  la  l^galit^  de  I'arbitrage,  puisque  I'appelant  I'a  accepte  en  ' 

participant  dans  les  precedes  par  sa  presence  et  I'exposition  de  ses  pretentions. 

En  referant  au  rapport  des  arbitres,  il  est  facile  de  se  convainore  de  I'iinpar- 
tialite  de  la  sentence.  L'appelant  n'a  pu  alleguer  aucune  info.rmalite,  aucune 
nullite,  et  de  fait,  sa, motion  pour  faire  declarer  le  rapport  non  adm*i8sible  n'en 
invoquo  aucune.     C'etait  alors  le  moment  deles  constatei^afin  de  mcttre  le 

tribunal  en  position  de  les  apprecier,  et  il  n'est  plus  temps  de  se  mettre  4  leur  - 

recherche,  pour  venir  devant  cc  tribunal  se  plaindre  d'un  rapport  centre  lequel 
I'appelant  n'a  pu  rien»preciser  en  fait  d'informaiite  ou  de  nullite. 

Les  arbitre^ar  I'Art.  343  C.  P.  C.,  ne  sent  pas  obliges  de  motiVer  leur 
deoisionj. :.  Jlpir.  done  impossible  pour  I'appelant  d'entyer  dans  le  merito  de 
Ieursn^|>^^^^'       .    -  .,        ,      ~    ■ 

Le  tpbdi^t  de  premiere  instance  ne  pouvait  so  soustraire  it  la  n^cessite 
^'homologiier  ce  rapport  et  de  rendre  jugement  en  .consequence.  L'Art.  347 
C.  P.  Ci,  lui  en  faisait  un  devoir.  ' 

Tessier,  J.,  dissmtiens. — 11  s'agit  dan.s  cette  cause  de  I'interpretation  de 
I'article  341  du  Code  de  Procedure,  qui  se  lit  comme  suit : 

"  Le  tribunal  peut  d'office  ou  sur  la  demande  de  I'une  des  parties,  renvoyer^ 
"la  cause  a  la   decision   d'arbitres  dans  le  cas  do  differends  entre  parents, 
^   "  relativement  aux  partages  ou  autres  matiores  de  Ait  dont  I'appreoiation  est 
"  difficile  pour  le  tribunal ;  et  du  consentement  des  parti^^  .dans  toute  autre 
"  cause." 

La  Cour  Sup^rieure  a  ref^re  doffice  ^  des  arbitres  le  present  litige,  et  les  '^ 
arbitres  ont  d^cidd  les  questions  de  dr..it  et  de  fait  qui  s^elevcnt.     II  est  vrai 
queleproces  est  cntre  deux  frercs,  mais  la  contestation  n'a  lieu  que  sur  dea 
matiores  qui  no  resultent  pas  des  liens  du  sang,  il  y  est  question  d(i  loyer  d'un 
'  moulin  a  scie,  d'argent  prgte  et  de  billets. 

Je  diffi^re  d'opinion  parceque  les  jugements  de  ccttc  Cour  doivent  avoir 
pour  but  de  fixer  la  jurisprudence,  et  je,  crois  que  le  jugement  actuel*  consacre 
un  principe  dangereux,  celui  dc  penuettre  a  iin  juge  de  se  debarra.sser  d'une 
cause  pour  la  faire  juger  par  des  gens  vpeut-etre  tout.-a-tait  ihcompetents, 
contrairement  4  la  loi  et  a  la  jurisprudence  suivie  ju*qu'ici.  L'artide  341  est 
de  droit  etroit,  il  doit  s'interprgter  dans  un  sens  limitatif,  car  si  la  signification 
en  etait  generale,  le  legislateur  e(it  dit  "dans  toutes  les  causes"  et  n'eftt  p^s 
reatreint  le  pouvoir  du  juge  de  nommer  des  arbitres  aux  "  cas  de  differends  entre 
parents  relativement  aux  partages  ou  autres  matidres  de  fitit,"  et  au  lieu  de  faire 
.  13  ou  14  articles  sur  le  tp^at,  il  n'en  eiit  fait  qu'un  soul.  \ 

Suivant  cette  rdgle  d'inWprtUation,  lea  mots  dans  I'article  341,  "  enHre  parents 
relativement  aux  partages  ou  autresmatieres  de  fiiit,"  doivftnt  K'«ppMq^,^r  BeuW 


■\-/:-^ 


' ^ : -,^^^  ' ' Turn    w    M—M      M     ■■My***!^*^*       *^*Wt*V:=^ 

toent  aux  causes  dans  lesqudlcs  il  s'agit  de  partiseVou  d'uutres  diffiJrends  iela- 
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H^ctathie    tifs  aux  liens  du  sanir  auk  <}rni»<>  ;ni,x      .    ,  /         ~  '■ ^— ^ 

'     gale.     Les  arLres  dec  dent  en  tin  T  '''"  ^'"  ''"'^"^^  radicaleu^eot  L 

"  quant  a„xrc.laJrf:r,^^^^^  1-7-4^  "E»fi- 

-  "dbivent  etre  re,Ioe«  Ju  et  „I  t^l  ^1    V"""'    '  "'"'^"""'  ''"'^^^^ 

^  "  occuper,  vu  .u'clles  seraient  p.^c.;^;^:^    ""  ^"'  "^"^  "^  P""™-  --  - 
ii         ^*  diflerenee  entre  les  aibifrns.  of  I- 

H  derniers  ne  lie  pas  Ic  jt^t^^;^  "^TT  "'  '""■'"^-     ^*  ^^'^'-^  ^«  ««« 

i  «JeterIe,ra^porUoutcJer^    ri  ;.:T^^?^^^^^       la  o^inori.e  ou  a.eme  ' 

I      fi>rraeh;    '' Le  tribunal  .aSTpeut^^^^^^ 

"  tence  arbitrale  est  entacbee  ou  der'!  ^  '"'""'"  '^^  """'*««  <^«"t »»  ^C"" 

"  en,pecber  I'homologa  fo     L "i,  "   "  7  ^""'^^  "^^  ^«™«  <»-  F— t  .a 
,     J- jury  a  certalne.:nt  d  s'SrA^    "T"  '"  '?' '-^  'contestation." 

ceux  des  arbitres,  par«eque  Tjoi   rfu  1        ?    ,"''  ""''  "'  "'"PP'oche.  t  pas  de 

tion,u-elieaceo4^ont::^;:J:ei::IrkT^^ 

juge  «erait  le  n,ea.e.    Gr^e  4?e  W    ^T^  ?'"«  """-^^'^We,  Je  po.  voir  du 

la  science  et  les  lumiEde  Cr^r^"^"?*  ^"^ "''''•  P""'^''-  """"Pt^^  «« 
rends  entre  parenrs  ve  ronjZ/^r,""'"':^'''  P'^"''  ^'  ^^°'«'«''  ^^  '«"'«  ^^ff^    ' 

d'arbitresnomn^JlV^re^ni"  "  '"^""'  ''^"•^"  ^'""^  -•'^- 
jugements  dont  est  appd  ^r  ciser  le T  '".  ^"'^''"^"^d'^vis  de  renvcrserle* 
devant  le  juge.         "    '  ''  "PP"''  ^^^  »'-^i'^««  «*  de  renvoyerla  cause 

contraire.     Art.  445  •-"  The  r    ?  ^'"''^"'  *"'"''^'"  ""  "4«  ^ut 

«ion  of  arbitrator."  '  ^'"'^  """""^  '^^  «#c^ refer  a  cause  to  ti.e  deci-        • 

po»''rri::;e'de''di^^^^^^^^^  dong-un  reclame  I2.5O 

fr^res,  et  I'autre  o^rse  en  1'^''''''''^^  '"!  °"'  ^'^  ''^d^es  P-r  un  autre  Je  leurs 

92,m.    AucuneTs'/cISrtTd  T"  f  ^""'""^  ""  ^ ^ 
justifi^e  par  .crit  et  la "euv    dT^^^^^^^^^  ^''  '^  <^^f-4.  u'es 

sante.  Aprds  audition  la  CoJ  T„V  "  '''  "''"  "'«'''«  1««  sftisfai-l 

causead^vbitres,;!;^::^^^^^^^^ 

rieure.  .  *-'^"  "  '  "*"u^i  demandeur  en  Com' Ii^fe. 

y    v-wju  II  ne  s  agisB  lit  pa;  saJusmment  da 
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.     fi.it    moisquek  contestation  pr^sentait  au^idcs  questions  de  droit/que  les     H«j.nth. 
.       arb^tresontpnssureux^ejuger.  -  ■       '  *»      fsw^^IJ^ 

Cdte  pretenfon  n'est  p»s  fondee.     L'EjJit  dc  Francois  ler  de  1560  dlsait:ao«p"S«ttrt. 
Etparcequenmauoredepartageset  divisions,  il  est  besoi^deB^ndre  des 

arbures  pour  partir  et  divisor  comrnod^n^ne  les  dits  h<Jritaj4etW^^^^^^^ 
;  et  rocompenses,  ,.«  est  cho,e  plus  de  fait  gue  de  droit  et  aussi-^ar  entrete? 

TTIa    r*  ^^-^^  P>-««he.  points,  nous  ordonnons  &o."  Spus  I'empire  de 
oet  edit  et  de  I'art.e  e  83  de  I'ord.  1566,  qui  en  a  ordonod  I'ex^cntion,  Jcou« 

pouvajentsoumettreadesarbitresles^contestationsentre  parents,  q;,  y  son" 
enum^rees  lorsqu  .1  y  avait  des  questions  de  fait  i  determiner  quelque  fussent 
les  questions  de  droit  que  ces  faits  fissent  naitre 

"ZtjtarZ  ^  '''^'  "^IT  ^"  '"""'"■■"  "'  ^''  "*»'*••««  "^««'''   contestatim 

ent.epareu  concernant  les<paytages  et  antres  questions  de  faits  diMciles  a  -  - 

''  appri<ner^^  Tout  ce  que  cet  a . ,  icle  exige  c'est  qu'il  y  ait  dans  la  cotSbn 
des  ques uons  de  fait  difficiles  a  a,>p,^cier,  et  non  p^  que  ces  contestations  fas' 

.^;:r.strr""^''^^"^^"^"^^«^^^  --^^'^  -  ^^i 

aJlrl"*'  ^/^/^'"P™""^-"  routes  les  contestations  entre  parents  ou  il  s'eleve 

<Jes  questions  defait,  ou  seulement  celles  enumdr^es  dans  i'Edit  de  1560  qui  A6 

coulent  des  rapports  de  parente  entre  les  parties,  tel  que  les  demandes  de  compte' 

et  partajje  de  successums,  de  communaute  et  autres  seuiblables  ?  •  ' 

J/  "rV"''  ."'"'^ l"""'^""  ""^  ^''^^'g^"""  ?*"••»' '««  ««««"  et  une  grande 

T7I^         "T  /"^'^'  ^''''  ^^'''''  ^'  J"-  «*  d'^"«^.  -^  "b^trage. 

Bible  d  entendre  les  termes  de  i'ord.  de  1566  m.  83  dans  le  sens  restreiat  que       '  ~ 

qoelques  auteurs  veulent  leur  donner.  et  apres  avoir  cite  un  gnind  nombre  d'ar- 
rg  8  contradictoires,  il  conclut  en  disant :  "  D'apr^  cet  etat  de^  jurisprudence 
;il  nous  reste  un  voeu  4  formed;  c'est  que  par  une  loi  dairi  e' prdcL.  il  soU  ' 

ordonne  que  toutes  les  contestations  entre  proches  paren^  de  quelque  nature 
^^  qu  elles  soient,  pourvu   qu'elles  ne  concerncnt  que  leurs  in^erets  purtiouliers-^'  '       " 

seront  renvoyeesa  des  arbitres  convenus  ou  nommes  d'office." 
Notre  Art.  341  seinble  avoir  regie  cette  question  d'une  mapiere  clairb-et 
precise  comnie  le  voulait  Prost  de  Royer.  II  „e  fait  pas  comme  I'Eiit^  1560 
une  enumeration  des  contestations  dans  lesquelles  des  arbitres  pourront  gtre 
nommes  d  office,  il  ne  refere  pas  aux  ordonnances  anterieures  comme  le  faisait 
i  Urd.  de  1566 ;  mais  il  decrete  que  dans  toute  contestation  ayant  rapport  a  des 
portages  on  autre  matiere  defait  diddle  dflppricier,  sans  distinction,  la  cour 
pourra  nommer  des  arbitres.  Ces  termes  sont  assez  generaux  pour  comprendre 
une  cause  comme  celle-ci  ou  les  faits  sont  tre*  compliques  et  oh  il  s'agit  de  con- 
^ntions  verbales,  de  fournitures  allegudes.  qui  sont  les  cas  principaux  ou  suivant 
rigeau,  T.  I.  p  248.  Ton  a  recours  a  I'arbitrage.    Nous  croyons  qu'ici  la  Cour  - 

Inferieure  a  fait  une  juste  applic^ation  da  pouvoir  discr^ionnaire  donnd  par  le  & 

code,  et  son  jugement  est  confirm^.  ' 

Sanborn,  J.:— Ibis  case  has    been  so  well  elucidated  by  the  Honorable 
— Judge  dtasentingi.mith^-"'--  " '•    --    — —  -^ 


,'S" 


in  rendering  the  judg- 


i.^'T-'S^jV*'  -rwi-^ 
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TC^vV 


=•> 


tween  kindred  to  arbitration  othir  S„    ^?        *  ^'""*  **»  "^"  »*»»«"  ^ 

-      ,         article83of.h„Ordio:r;?t^^^^^^^^  Uad.r 

^  ^     .  ♦««  a  difference  of  .pinion.as  to  wheC  The  !  7  "*"^'  '"'  "  '"^'''  *'»«'" 

onlj  to  other  matters  of  fact  "rrwrn/out  of  ^  T  k  "'  -  """  ''^''^'"'^  "PP'^ 

whether  it  extends  to  otherC  ^^  I  /ot^  'f  T"  "'  "'•*'''""'''P'  '^ 

oontracts,  or  implied  contract.     Ti"^  ^  ?■     T^'  '^*''**"  '''"'^'«^  ««  t<^ 

underthisarticlLftheSn;„c!'Tj^t>n^^^^^^  ^^^' 

ou  fburditum,  all,Jguees,  ouvraires  eon,™!  V    aL^^       *  conventions  verbalen 

des  ddn^gations  et  des  doutes  1-  i^  '''  <T  *^'''  ^"^"' «"  J««1«el«  »  J  • 
personneVi  entendeles  S  eol  ^j "  ^"*  ''^'''  "^  ^  ''  -U  «i'-« 
™ot,  sans  fn^is  et  s..sZ!^:^^  Z^rZ^. ontco„nai«.nce.  fasse,  en  W 
aairedefairenourparrenirakvirTr^?^"-'*  *"**"' *»"'"  «^^ 

between  kindred    as  when  Z    u  ?  *  "  *''*  '"™*'  •"  '"'«  ««*  "^  wcourita     - 

have  adopted  not  the  re^ric.Tve  but  th«  T  "ll''"'\'  ''  '''"'''^'    ^"  °«^'fi«" 
act  upon  our  Code.     In"h    el^  1^^^^^  ^""''  '"'^  "«  "«'  *"«  *<► 

long  and  involved  accoun    of  lit"  d'L^^^^  "  ""'"'"'"^  *•»- 

the  quality  of  exDerts  ..„i»-,i  !  """""*. *'™c«'*  to  clear  up,  to  persons  having 

a  wise  discretion,  mav  submit  *!,«<•»*   i     ,  '"°°  "  J"**?;®.  »n  the  exercise  of 

between  kindred' trfrtral      'S        ?  1"f  ?'  "^"  '^''P"^^  — *» 
mediate  ^ase,  whfere^^  "s^',^  disnutlS  '"'''  ^''^  '^  "^"'^"'P''^^  »»  inter- 
exercise  the  quality  of  ex^TandT^-  T"""*".  ''''^^"  ''•"•^^^•^'  «'•**'- 
case.     It  fon^s  no  prlde^tTo  warr^nf  Ih      '  ""^  *'"'  ^""'^  P'^?"*«  «««^  » 
a  judge,  in  a  case  betw^n  kindL    1  b  '''^.''^^'''^P*''  T'^'^*  «^  discretion  of 

fegatedbytheCourrrarbitlThU^^^^^^^^^^ 

decide.     All  we  say  is  that  th.r«  »L  .     P''*'''"""  ^'^  *^«  ^«"t  t<^ 

.  pennitting  «.i.V.r  W  a   luld  telTr  ^  ''"'^  "»"  - 

either  turn  the  parttes  out  0(71^  "'^  *''*  judgment?     We 

dissenting,  or  sInrthTcas.  /'     .    '  .*^'"^''*''*  ^^  ^'^'^  honorable  Judge 

•  ^™ixrtx^:  ;^:::;;:^^2:  ^-^  ^v^-  court  to  p^. 

native,  we  practically  say  we  can  m  T      h^  }^  "^  "'"P'  *•>«  ^^^  "'ter. 

gular  accounts.     If  W  adoVt  th^       "".7°  ""'"'^  thes^conflicting and  irre- 
Su^rior  Court  whLb:%;%^^^^  «pon  the  ' 

to  be  disturbed.  °*  "  J"^='nient  tjiat  on  any  ground  ought 

Mo.K,J.:--Myfirsti,..pressionwasthatthejudgmentwoJldhavetob. 

,    ..     -..J     ,■...„■...■•  •     ■         ■ 

•mr   f"  '  »*■»;. 


4»3i^feiai^4-ite,if.  =5.  \  , 


?y. 
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'^ 


revered,  but  a  closer  examination  of  the  case  and  cnnsttltation'  with  nty  ool-     UyMiatha 
leagues  have  led  me  to  the  conclusion  that  both  the  old  law  and  the  t^ergia  of stdner'KolMrt, 
the  Code  justify  us  in  sustaining  the  reference  to  arbitrators.  jo«ph  Bobwt 

Samsay,  J. : —  I  am  inclined  to  think  that  the  ailment  of  Mr.  Ji^stice  Tes- 
sier  goes  too  far  or  not  far  enough.  ,  It  is  not  more  dangerous  to  re^er  a  lot  of  " 

trifling  transactions  to  arbitrators  than  to  submit  the  merits  of  Apartage  of  a 
great  estate.  Again,  thp  Judge  can  be  restrained  if  he  refers  cases  which  are 
.not  difficult  within  the  meaning  of  the  article.  If  he  has  the  disciretion  he  cer- 
tainly exercised'  it  prudently  in  this  case,  for,  without  snying  thit.  there  is  no 
evidence,  I  have  been  unable  to  elicit,  from  the  confusion  of  letters,  bndly  writ- 
ten recoints  ^d  inexact  verbal  testimony,  the  real  merits  of  the  case. 

Judgment  confirmed, 
•/et/^,  ^e't^Ke  <£;  C/tojue^,  for  tlie^  appellant.  ^  

Doiitfe,  Doutre  &  Hutchinsoiiy  for  the  respondent. 

<j-K.)  :    . ""  /-^  -    ■ 

SUPERIOR  COURT,  I877«  ♦ 

^      MOXTRBAL,  7th  FEBRUARY,  1877.    • 

Under  the  Insolvent  Act/  1875.  * 

J  --   Coram  -ToRRAMCE,  J. 


No.  93. 


>»a 


Fulton  es  qual.  vs.  Le/ebvre,  and  Lp/ebvrc,  petitioner. 

HlLD :— That  a  party  who  has  for  upwards  of  lix  ;noiithi  aequieMed  iii  the  proceedings  taken  agaiqst 
him  under  the  provbiona  of  the  lusolrent  Act  3875,  cannot  aOerwards  question  the  Jurl»- 
diction  of  the  Court  under  laid  Act.  -,. 

The  plalutiff  es  qualifi,  on  3rd  March,  187G,  took  proceedings  against 
the  (Ic'fciidaiit  for  compulsory  liquidation  under  the  Insolvent  Act  1875, 
under  whicli  the  estate  of  the  petitioner  went  into  insolvency.  On  the 
I8th  November,  1876,  the  defendant  presented  a  petition  to  a  judge  in  insol- 
vency, alleging  that  be  bad  never  been  a  trader,  and  was  nbt,  therefore,  fubject  to 
provisions  of  the  Insolvency  Act,  and  his  prayer  was  that  the  proceedings  against 
him  in  compulsory  liquidation  might  be  set  aside,  and  his  estate  ordered  to  be 
delivered  back  to  hiibl' 

Per  Curiam  :— I  am  by  rib  mean's  satisfied  on  the  evidencfi  that  defendant  is 

not  a  trader.     Apart  from  this  consideration,  which,  in  the  present  case,  it  is 

unnecessary  to  discuss,  it  is  sufficient  to  state  that  the  defendant  was  made  an 

insolvent  o&  the  3rd  March;  1876.  He  acquiesced  in  the  proceedings  until  the 

18th  November,  when  the  present  petition  was  presented.    He  is  too  late  now 

to  raise  the  question  of  his  not  being  a  trader.     Section  18  gives  the  insolvent 

five  days  after  service  of  the  writ  upon  him  to  petition  to  have  the  proce^inws 

set  aside.    I  am  told  by  Mr.  Justice  Mackay  that  he  has  so  decided  more  than 

once.  '  ^    - 

i  Petition  dismissed. 

G.  Doutre,  for-petitioner.  -,- — 


T.  P.  Butler,  for  contestants,  r 


^i 
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^  MONTREAL,  3«D  FEBRUARY    187G 

"^ONK,  J.,  RAMSAy,  J.,  San 
^o.  167. 

\  HE.VDERSON, 


^ 


AND 

TREAIBLAY, 


BOR'SJ.,T£88,ER,  J. 


■Arpiiti„, ; 


faate  de  pafement  du  pri,  Vgtn,  L  .  " .      *"°*''"*  ^  ^^  '^solution  de  la  Z» 

^appelant  a  pJaid^,  !„         j    Sl'^^''\^'^*'P^^'i^prix  deceshUlots 
n  avau pas  c?te  pri«e  dans  Je  d^Jai  det^Z        "'T  '""''  "»"«  parceoreile 
-^^»  -i.  30  ,.,,  a.U  «e,^:f::S:T^^^- ^^^s;  -  ^ 
Surce««  „w„;.„...._  .    .        .       ^  •■^'•"^^dcJetaon^de 


,fc- 


bur cette  contestation  JaCoui^  r„fx  •  ^  \-     ^ 

bois  saisi,  elle  a  n^aintenn  iZi^Z'T  "  '^'-"^  ^'^""""^  propri<Jtaire  da 
obtenu  possession  duboisAdaTiS^^^^^^  I'appLtt  "ui  , 

■L-e  Code  Civil  C^w  iqqoN  „„        '^'"rura.  .  ^^        » 

ft  d.  .«,.  .ol«,c„  «  )„,■  „„,>  d„„^/^^'i  »' '  «  »"rt  .voir  „.|.  ^^,. 
"7"»™  P»»r  «.r»,  la  r.,e„di  JL'^''  „  '  "'"/"«  «•»»  I«  «>ndi.i„„ 

<!«  ««,,  et  .lie  .  j„g^     ,  ,^  &„  ^  °  r  °"°  '  ^' '  '>««"«"  de,  ,d«ite 


V 
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le  jugeait  autrefois  k  T^rd  des  Mieies-gaKeries.     Mais  1' Art.  1999  ne  Tail  pas    Hende»o. 
une  telle  distinction  et  il  est  evident  qu'il  ne  pouvait  pas  la  faire,  puisqu'il     tnSti, 
declare  oxpresg^ment  que  la  revendioation  ne  peut  plus  avoir  lieu,  si  la  chose         "  '' 
vendue  est  pawee  en  main-tierce.    Aussi  tons  lea  auteura  qui  ont  ecrit  sur  I'Art 
2102  di^,  Code  Napoleon,  d'oCi  I'Art.  1999  a  ete  tirA,   s'accordent  pour  dire 
quapr^s  Jes  huit  jotira expires  a  compter  de  la  livraison,  il  ne  peut  y  avoir  de 
Tevendioajiion.     Troplong  Priv.  et  Hyp.  No.  193-197  &  198.     1  Pont  Priv  & 
Hyp.  Ni  165  &  158.    3  Mourlon,  p.  528,  No.  1310.    4  Massd,  No.  393  po 
431  &4$p  ,  '  yv- 

Mais  da  oe  que  la  revendioation  n'cxiste  plus,  il  ne  s'cnsuit  pas  que  le  ven- 
deur  non  pay4  n'ait  plus  le  droit  de  faire  resilier  la  vente  en  vertu  de  I'artide 
1643  du  Code  Civil,  tant  que  la  chose  est  encore  entre  les  mains  de  I'acheteur  et 
meme  apris  que  le  d^lai  de  huit  jours  pour  revendiquer  estexpir^.  La  pin- 
part  des  auteurs  deja  cites  reconnaisscnt  que  ce  droit  eot  different  du  droit  de 
revendioation  et  qu'il  peut  dtro  cxerc^  en  vertu  de  I'Art  1654  semblable  A  notre 
Art.  1643,  et  comme  les  tribunaux  du  pays  ont  souvent  permis  aax  parties  in- 
Mressees  de  pratiquer  des  saisies  conservatoires  pour  prbtJger  dans  des  cas- 
analogues  des  droits  qufelles  etaicnt  exposees  H  perdre,  CSJLrante  et  al.  rf? 
Thoma$,  2  L.  a  Jarist  99.  Leduc  d-  Tour igny,  b  Jurist  12^.  Baldtcin 
«fc  Binmore,  6  Jurist  p.  297-299.  Duchetnaif  et  vir  dc  Watt,  8  L.  €.  J. 
169,)  la  Cour  Inferieure  aurait  du  traiter  cette  saisie  comme  une  saisi'c- 
conservatoire,  resifier  la  vente  et  ordonner  ^  I'appelant  cemme  elle  I'a  fait  dp 
remettre  le  bois  a  I'Intime  ou  do  lui  en  payer  lo  prix.  Lo  jugement  est 
reforme  quant  aux  motifs  et  au  lieu  d>ccorder  a  I'lntim^  la  re°vendibation 
<omme  s'il  n'av  ait  jamais"  cesse  d'etre  pro|irietaire,  la  cour  prononce  la  resiliation  *     * 

de  la  vente  et  nniuticnt  la  saisic-com^vatoire,  le  tout  avoc  d^pens. 
The  followiii-:  was  the  wriUen  ju(%aient  of  the  Court  .-i^ 
"La  Cour  ***  considerant  que  I'Intime  en  cette  cause  a  ^tabli  les  princi- 
paux  alldgues  de  sa  declaration,  et  notamment  qu'il  a  vcndu  a  I'appelant 
William  Hendurwiri  la  quantite  de,  6tc.,  etc.,  etc.,  aux  prix  et  conditions  men- 
tionnds  en  la  declaration,  et  que  dans  les  mois  de  Decembre  1873,  de  Janvier  et 
Fevrier  1874,  iU  livrecebois;iu  ditWm.  Henderson  agissant  par  Jphn  Wood- 


man son  agent , 


CoDsid^rant  que  lors  de  la  saisie  qui  en  a  ^te  faite  en  cette  cause  le  bois  eliit 
encore  en  la  possession  du  dit^Wm.  Henderson,  et  que  le  prix  en  6tait  cLotfr 
dualTntime;  ' ,'  ':  i 

^ConsidkJrant  qu'en  vertu  de  I'article  1543  du  Code  Civifle  vendeur  d'objeis 
mobiliers  qui  n'en  a  pas  ete  pay^  est  fonde  a  demander  la  resolution  de  la  vent(j, 
aussi  longtemps  que  I'achejeur  en  deineure  en  possession,  et  que  quoique  I'appe- 
lant ne  fut  plus  dans  le  delai  poujr  exercer  lb  revendication^n  vertu  de  I'article 
1999  du  Code  Civil,  il  pourrait  neanmoins  en  vertu  de  Farticle  1543  demander 
la  resolution  de  la  vente ;  ■         '        '  /■ 

Considerant  que  par  son  action  I'Intime  a  derainde  la  resolution  de  la  vente 
,  du  bois  en  ^question  et  qu'il  a  conclu  a  ce  que  dans  le  cas  ou  la  saisie  en  cette 
.:C|SJ>.9  R9jandriulLpaa^nuneaaiai»r«veadioation,  elle  fut  d^ilai^  valable 
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n 


saisieconservatoire  des  droits  du  dit  Intime  ; 
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8»«ie  poor  coaserver  sw  le  boi*  T !     *•      .         'P'*" '' J""Vudence  ane 

^^gp.,„ei^Ha„en.p„projr^;::!- 

de'^l!:^^^;^^;^;;^;^^  le  j„^n.entreadu  par  U  Cur 

c«t  par  le,  presente.  d^clar^e  3"  ei  ^,     'J'^'^'^'*'""'  *'^  •«"  «»  """^ 
declare  la  dite  sa We  qli  .  .^  ,^^7„  **  '^.'»«  '^  ^-t*  fi",  que  de  droit,  et 

•on.me«.«i^on«rvatoire..t.tte„du  qaP^'Z  u  h^"*"*  .^""!  **  ^•^"e.  « 
««r  sa  demande  et  «ur  o.utio„ne™ent  par  f!^  Z,      \^]     """  '*  '^ '  -PP*""-* 

rcpriae  d'inatanoe.  de  «e  conformer  TZZntVJt   V^'^.  ^''  '^P*''"''  ^' 
lant  par  repriee  d'lnstance  sera  J„*  P^^^"*  J"S««'«''»  dana  le  dit  d,5l«i  I'.ppe- 

4  I'lntin^e  de  la  remise  d'icclui^aJec  "  t^.^      ,   ^  **"  *^"  ''*  P°"  *««'  ««« 
Mai  1874  jusqu'au  paieme  t  eUa  rl'      T  "  ^'''  '"°""«  *  ^^"P**'  <^  «i 
xepri^  d'instanoe  a  payer  J  in  itf  "r"'"""'  '«  P'"* '«  ^"^  «PP«'-nt  par 
rieureou^sur  le  prL'nt  ap^f  7^11:7^*^"""  *"*  *""^«"  ^"^^ 
contr^es  cautions  fourniesXrl'IpiIet^^^^^^  <^«  M 

,  i.  *  )r.  Robertson,  for  uppeiia»t,  v  J"<Jsment  of  C.  C.  confirmed. 

F.  B.  Oodin,  for  respondent  '  . 


/  SUPERIOR  COURT,  1876 

//  "  MONTREAL.  18th  NOVEMBER,  1876. 

7  Coram  Mackay,  J.  . 

^  I  r       No.  1470. 

•  Bruckert  vs.  Mohe^s^ 

//.C^.<^^P.errf,  for  plaintiff.  f'^*'*^°  *«  be  discharged  rejected. 

^ourfoin  ik  LucoHte,  for  defendant 
(6^0-) 
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*'ONTRKAL,  3UT  JANUARY,  1870. 

„  Coram  Johnson,  J. 

.  .     .     '  No.  2475. 

Metai/erdit  St.  Onye  vf.  L(ti-icheliere. 

H.LD:-Th.t  tlH.  "on.dky"  «ftr«d  to  In  Art.  74  of  the  Code  of  C.  P.,  with  refcreneet*  ih^ 
.errlee  of  .ummoB.  l„  ,„iu  betww»  leuor.  Md  U,.e«,  m».t  not  U 'd*!.^ 
Per  Curiam  :— The  inniffioienoy  of  aervico  is  contended  for  in  thia  case  by 
an  e,cept|on  4  la/orme  that  ha.  been  heard  on  the  merita.     The  writ,  issued 
on  the  23rd  of  December,  wa.  returnable  on  tho  27th.      It  was  served  on  the 
J4th  at  V^a.iB      One  clear  daj  ia  required  by  la#"(Con8.  Stat.  L.  C.  40, 

Zu»  '  I  7  i^"  ""'"^  •"  '"^'  *"•"  *•"«  25th  was  Christma.  Day,  the 
26th,  Sunday,  and  fraottona  of  days  do  not' count  It  was  said  there  was  a 
c««  in  point  against  this  view.  I  have  not  seen  it,  but  unless  the  words  "  one 
^lear  day,  can  be  held  to  include  a  die»  um,  whiph  is  not  reasonable,  I  should 
decline  to  regard  a  single  ca^  as  decisive.  ^ 

_     .  Exception  d  Ut  forme  maintained.  , 

Bonon.  <k  Curran,  for  plaintlflF.  -^ 

Lmranger  de  C&.,  for, defendant. 

(s.B.)  •*  -x 


-^. 


SUPERIOR  COURT,  1876.  ' 

MONTREAL,  18tb  NOVEMBER,  1876. 

Coram  Mackay,  J.  » 

No.  892. 
Decary  vs.  Pot  tit, : 

"■"  ^"«ltrar™ '"""'""  ''P.-«-IofU,HrepoH.„„,e.a.un„.ec..oo«  toname 

Per  Curiam  ^-Mr.  Beaadry,  the  surveyor,  fyles  his  report,  and  endoraea 
thereon  a  prohibition  to  its  being  opened,  unless  he  be  first  paid  a  sum  of  1120 

Z  n'!.  »;  .  /Sf  ".'  ^''""''  '^^'  P»"»ti#  moves  to  have  the  report  opened 
in  order  that  the  bill  of  the  surveyor  may  be  taxed.  The  surveyor  U  no  Lbt 
entitled  to  protection  under  art.1^^  of  the  CoJe  of  C.  P..  but,  in  the  absence 
ot  details,  wo  are  forced  to  open  t|)e  report,  in  order  to  tax  his^  bill.  I  there-- 
fore,  order  that  the  report  be  opened  and  the  bill  taxed,  and  that.no  use  be  made 
ol  the  report  untU  the  taxed  bill  fee  paid. 

,  _,        ,.  Motion  to  open  report  aranted. 

Ouimet  dh  Co.,  for  plaintiff.         .  >  i~     g  •  i«u. 

Zacof/e  <£;  Cb.,  for  defendant. 
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COURT  OP  REVIEW^  IStfl. 

MONTREAL,  3IiT  JANUARY,  1870. 

/Warn  JoHSgON.  J.,   MacKAV.  J..  ToHRAN«,   J. 
No.  3. 

This  ^a,  a  motion  to  reject  the  iusoriptioo  on  the  ground  that  thi.  Court -^ 
hadnojuiisdiction  in  thepromi.se.s.  _  ww  «ii«  v.ourt 

thatt^T:''"'"^^*'""'?  ^'^  unable  to  take  any  other^view  of  thi«  case 
than  the  one  we  unanimously  oxprofced  at  the  hcarinp.  namely,  that  there  ia  bT 
lawno  review  from  the  order  of  a  Judge  made  on  a  'petition  I  TJiTr^  o^ 

QulVlfi  L  c"Z'  °?''""-'  ''''l:r'''''Vooient,  in  the  Queen'a  Bench. 
IJ  b11  aI^^'  '1"  P"'"*-  '^''''*  judgment  conBrmed  the  j«dgment.of 
JJ.  Budglcy  and  Stunrt.  bein^  tl«  majority  of  the  Court  of  Review  ^"tltl 
a  potion  similar  to  the  present  one,  for  the  rejection  of  the  in^r^pL  Se 
motion  of  the  petitioner,  is  therefore  granted,  and  the  inscripUorJdthar^' 

a:  i)nico/?,  f<^  ^l^iintiff.  iBsoription  diacharged. 

J.  ./. '4fac/arm,^  for  defendant 


■i^ 


SUPEKIOR  COURT,  1877. 
.^i*  MONTREAL,  lora  FEBRUARY,  1877. 

^  Coram  Tobrance,  J."^ 

A    -    '        .      K0..341.  ■"', 

"  '  ■ .  ■     ■   V     ■         ■  ■     ' 

Bolme  yB.  Ca$8iU  et  at! 

•        .        ordered  to  fylc  <u>  accounV  '^'  ""*  "'  '"dobtednc,  he  will  bo 

E^nl^tfl  Tl  *''  'i«ff°'i«°t  on-  a  judgment  rendered  by  default  in 
England  and  t^e  declaration  alto  contained  the  usual  assumpsit  counts  Th! 
on^y  exhibit  fyled  by  plaintiff  at  the  return  of  4he  action  wal  a  Zv  V  ^L 
ju^ept  which  did  not  disclose  the  cause  of  indeb^r  ''       *'' 

nZtlf^^^Tr""^  ?*  ^""'  '^'  P'"»*'ff  ^  °'<»«'«d  to  fyle  a  statement  or 
account  and  that  proceedings  be  stayed  till  he  had  done  so    - 

xheOoprtgraated  the  motion.  * 

Borlase,  for  plaitttift'  ^     ;  '  ^ 

^ere/ftmiVt,  for  defendant.  ^ 


•:^'r'-^" 


o-' , 
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COUBT  OP  QUBEN'8  BjBNCH,  1876.      "^    .1 

MONTRltAL,  2Ut  DBCailBER,  1876. 

Cpmm  irowoN,  Ch.  J.,  Monk,  J.,  Bamsay,  J..  Sanborn,  J.,  Timi.b,  J. 

-       '  '  No.  83.  ' 

.  ,  WALKER, 

{Plaint{f  below,) 


Appillant; 


AND 

SWEET, 


\Dr/endant  below,) 


,  Rkspordhkt.    / 

H.LD  :-Tl.tt  the  ihort  prfwrlptloni  r..f..rn.d  to  In  .rtlclei  «260.  2260,  22«1  .nd  2282  of  the  rivrf. 
Code  .,« Jtable  to  be  .enounced  .ad  luterrupfd.  in  tl.«  „..an.,  prescribed  by  .,t.  MR 

Sanborn,  J.,  dt»entien$:— The  appellant  sues  the  re*.pondcnt  for  $2  418  65 
.bi^Unce1lll..^e(^  p  be  due  on  a  bill  of  Jxchan-e,  of  which  respondent  wa's  ai^enr 
dorser.     James  Foley  waB  the  drawer  up6n  A.  M.  l>aw8on  &  Co.,  of  Liverpool 
15th  Nov.,  1866.     It  was  protested  for  non-acceptance  Sftth  November  1866 
and  for  non-payment  2nd  March,  1867.  The  amount  of  the  bill  was  £450.8terlinK' 
On  the  ^2nd' September,  1868,  appellant  instituted  an  action  against  Foley  for  i 
the  amount  of  ^i4  bill,  which  wan  finally  decided  in  appeal  against  Foley  on  the 
4th  March,  1872.     On  the  28th  June,  187?,  the  present  action  was  instituted. 
It  .8  an  ordinary  aciion  founded  upon  the  bill  of  exchange,  only  including  the 
general  words  that  respondent  during  the  last  fivoyears  had  fre.,uently  promised' 
topay  the  bill.  Respondent  pleads:-!.  Five  years' prescription.  2.  Settlement  of 
accounts  on  the  16th  xNovembcr,  1866,  in  which, this  bill  was  included  and  balance 
8fruck,^wh.ch  was  paid  by  respondent.     3.  That  respondent  is  not  liable  as  endor- 
ser, as  there  was  no  notice  of  protest  served  upon  him.  Appellant  answered  to  the 
brst  plea   that, prescription   liad   been    interrupted    by    institution   of   action 
against  Joley  and  by  ackno^iledgments  of  indebtedness  by  icsponJent  withia 
hve  years;  to  the  second  plea,  th.t  the  settlement   was  upon  condition  of  the 
bill  being  paid,  which  was  not  paid.     To  the  third  plea,  that  respondent  had, 
,  received  notice  of  protest  and  promised  to  pay.     Aftcl-  proceeding  to  cuanite 
appellant  was  permitted  to  amend  his  declaration  by  adding  after  allegation  of 
notice  and  protest,  4he  followmg  word.s,  "  and  has  since  frequent  y  promised  to 
pay  the  same  bill  at  various  "times  within  the  last  five  years."  '  The  first  and 
material   question  is  as  to  interruption  of  prescription.     The  five  years  after 
matunty  of  the  bill  expired  5th  March,   1872,  neariy  four  months  before  the 
institution  of  the  pro<.ent  action.     The  appellant  relies  upon  letters  written 
by  respondent  within  five  years  befpre  aption.     There  are  three  letters,  one  of 
the  9th  July,    1867,  m  which  respondent  says,   referfing  to  this  bill.  "  I 
hope  that  loley  ^wiH  keep  his  word  with  you  and  pay  the  bill  of  exchange  by  the 


=5t 


hrfes~tatlre-r6lByma«er  its  not  olosel 


Vi 


It  ll 


•  .  ■:^' 


Vol.  XXI. 


.« 


■M 


*■ 


'Jf 


* 


^9 


m 


i 


30 


COURT  OP  QUEEN'S  BENCH,  1876. 


Sw6c«. 


you  as  I  d.  oot  Want  to  bo  trouble/as  rndorser^Tf  it  T        ^l'^'  ''"^ 
;       orhedocsnotarran-e-with  von  T  .iii  *  '"'"^'-     ^M  <*«"<>*  hear  from  him, 
^      chance  of  collecting  i  t  i'  Z'  and  f  ffi?.  "     f"  ''";  1"'  ^"  "'»»*  "  *»»« 
'  nftor  I  have  seen  L.  of  co   ";  I  1  t  trv.nd'n     ""^  "'  "t"^*"^  '^  °'  ""•' 
^    ||.e  n.atteri.  paidH     The  case  of  Bowk  /^  Pe„n  "^'^  "  '  T  "  ^  *""  ""♦" 
:-  .question  of  interruption  of  prescriDtk,rhv  ^    •  I  """'^^''^  "'  «^"''"S  *»»" 

^  tothes^e  befo«the  c'r  Cs  Jtl""^""\'^«'''"° '""  "'^'^^  «>'«« 
mined,  declared  that  "  such  bi^s  or  1  ^^,  T."  7^"'^  '^'''  ''"'  ""^-^'^r- 
di^l.arg<if  no  suit  or  ae  io  "hrbH^^^^^^^^^  -«» 

after  the  d..v  on  which  such  biS^terbf  '     T"'  "'"*'"  ^''  ^°"'  "«' 
.  Code  a/rered  the  law?    Art   ^60  «  A  r  ^"""^  '^"'  °'"  P'^^We."     Has  the    , 

.:   i«j.nd^r  foreign  bills  ^^il^^  ^^""tr'f^  ^ '"  ^«^"  "P^ 
,^67.     "  I„  all  cases  mention  3t  aSSe  ^r^iT-  "Tf '^^ '    ^'^ 
puish'ed,  and  no  action  can  be  maintain.?' ft     !J.  f '*(*  "  absolutely  extin^i 
«pi.*d."     Art.  S188  dtIrelThr.1    ff  the  delayVor  prescription  has 
-pplythe  defence  rlSr;Lltio±^^^^^  -*-'      ^ 

of  action  is  denied."  '  These  t^rZhZuT^  ^  '"  ""'''  ^''«™  ^''^  "ght 

absolute  bar  to  the  action  a^dh'  J  r'^  ''H?  '  "''  '"'*'"''*'''•  "  "" 
by  the  Code  but  made  ::;„  I're^^^^^^^^  T  2^!^''  '*"  '"'  ''^^  "^""-"^^ 
•completely  so  that  prescfintion  dl,  ««.         5      !^'  "  extinguished,  add  so 

de^a.  i/  No  ^zT^fris:  sfcti:;^  ^^v^r  *f 

,.     thesearfcl^  s«ves  .•  render  this  view  still  m6re  man^fl       Th!  CoS'fi  '^  ^■ 

numbered  i.«.eret^m'^^^^^^^^^ 

be  submitted  to  the  defendant  of  thlM    '    u     "'^  ^"^''^^  *'»**  '^'  «'»»»'  »«y 

after  the  lapse  othefiey^^^^^^  «^  -'-^i 

;V^eo  the  p^ected  Coi.  ^i:^4^V^Z:T  '"^  ''''  '/'• 

■T.C.,  c.  41,  "  that  articles  116  and  llTfbe  at ri 'k«„T^     ^      ""'  ""^*^'^'  ^9 

.•usteadthereof,declarin.^prescri^ulV„lC  ^^^^^^^^^^^^  ^ 
•^i_   1  =>  "^'"^'P"ons  absolute  as  a  "eneral  nilfl  "    t»       i» 

^ith  these  statutory  instructions,  article  2267  was  12  d^I '  •     ''""^""?*'^ 
severalshort  prescriptions,  indudin..  thos^  reUtLt Tl,'    S""°' "' '"''P**'' 
absolutely  extinguished,  as  before  oi^rI^22'>ul^2^^^^^^^ 
upon  as  indicating  that  shnrf  «,.«    •  *•       ^"'7*'  -^-^^  ««<»  2265  are  re  ied 

p.  IV,  rtere  he  „.  •    "  nil  .^  I  ''■"'^  "' ''"  '^"''»'  "^  "«  Code, 

b™.gi;.„„acro:s™l"Tuc,eia^r„r,''  "'""■r ""  "»"••»" 


r"rticul:trncsativa  proixalpF 
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thw  acknowledgment,  perhaps  mav  be  nrnr«.i  k„         , .     •  °^°^^"'  "S^.  and 

'      seen  it  better  to  adheJ  tn  th.  ^     ■  V     J    '*'"*"«'''  they  would  have 

relieve  in  l,t2ular  3.  "     uZ^J         n  *'*  '''*"^  ''"'''  ''**«'»?»  *« 

not  been  more  in  accorlnce  witl.  the  spirit  and^e3  th,  W       T?!  \'^ 
the  amount  due  must  Je  ^t.blishpd  .L  ril  •  ^"^  """^  ''«''^  *■">» 

caseoutofthestatu^^/an?^^^^^^^^^^^^^^^  P^'J  explicit  io  take  a 

P.rt  0^  ehe  English  tw^^^^^^^^^  -  ^K 

sober  and  rational-  lii^ita  "     It  ,i».„i  stops  and  bring  the  doctrine  to 

the  action  is  simply,  as  in  this  case  it  is,  upon  the  bill      In  drrl     !      '  ^  ^' 
view  I  have  takep,I  would  refer  to  ar  iele  222f  C  L   whT       ,r"  '^ '^*' 
.oriptionis  interrupted  civilly  by  renou,:!;::^  ^r^J  ^  wrinS'l "  ^"- 
acknowledgment  which  the  possessor  or  the  debtor  mis  Ttt  TtVl^ 
person  against  whom   the   prescription   runs  "      4„   „  t       .^     '=''*  ''^  ''*" 
«iste„c.of  the  debt  before  tl  ter^' of"  pre^Hptiofhas  tZd  f  ^^^^^  ''  '""^ 
„  ing  a  right  acquired,  because  no  right  has  been  acouir^d  Tt       !        ?""' 
«bl.tounWa„dhow.I.eathnis.ion  that  albrra  part  of  a  dl''!^^  '''" 
day  proves  that  it  is  due  five  years  hence      h2Z\V    •         •  .'  "  **"*  ^ 
the  plea  of  prescription,  ic  U  Llelr;  t.fyZT:/ZZT'\  "' 
«.at  I  do  not  consider  them  well  foundeJ,  and  Lhouldhv^^  ^ 
mmtaming  appellant's  action   if  I   did    not  consider  Z^  H      fu    ^  '" 
extinguished  by  the  lapse  of  five  years  after  mZ'^^^^^^^^  ^,  ,^f    7- 
action  was  instituted.  ""•"-umy  or  ine  bill  before  the 
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Walker 

and 
Sweet. 


*■ 


tbc  mpondcot  had  full  InowU^i.  "*'  '  *"'•    "f  .11  thu 

Appellant  ilicn  sued  respondent  for  Ilieii,n(iimi„f.l..ki         j 
ande.^u«.,  .hiol,  adj..  „„ed'  o!!  .r  "«    ff  J  Ir  fsS     '  °"  ""  "" 

areLtreuirn  ."r,Hel  „l.:"uZ:rV°7"*''''°°'''"  >""'■'■'"  'W 

.eriptiou.  It  i,  'p„,pe,,  hot  r: ;  1  n;r°'  "■■  "•" """"" »'  p- 

.uo,ed  U,  b..l,o.«,  L^ond  htklll^;'' It  .'T„d:?°'°1  ^'"°? 
promfaed  K,  p„j,  i|,e  «.„„  bill  a.  ftriou.  .Jm  JCithTrih.  ,  ,  »  "  'T'* 
amendment  „a,  allo„ed,  and  „  think  i"nk  rZ  f-  5"  f*""  ^'"' 
for  .  biU  due  more  thaL  five  vea™  b.r  „   ,'  ■  "»«'»"'  '!>«'«&"..  U  .a  «p<l 

pr.»ip,io.  Of  „hieh  ha,  '«:.cr7ortrprh;  hrdr'  -"'  -^ 

promised  to  TO  Id  rr  dJl '     'nd  2d  :     '°'"'^"  "'''"'""'  '*  ""'»'"' 
admissions  .L'l^i.hou.  th    ^d  "  Sve  vr"7  °°  """"t-    "^"^  "  *«" 

.eha./.,Le;o:nt;;ra:;:i;;;:;rz^^^^^^     •^"-  <• «« 

4  lie  il««sti"°"iorefore  arises  whether  there  can  bo  sii,. ,    •  .•  • 

torruption  of  ,ho  short  prescription  of  Ave  jear^  \  """"«■»  »'  ■"- 

i-ea.  was-s,;  ab^i,;^  b     't    ,L  tr:::  ""'t'""',"',"  P'-"P"»"»f  H 
nolieed  at  the  lime  that  Fe,i„  .!j   1    V  ,        '  ""''  """  '"'*"»«»  <••• " 

di,h,  .ho  deiiC:ejuv«o/:,:^;:r, :''«*"'•  «i.f  justie,  jw  ^ 

orpHptien  of  ^-uf ;;*;t;;t::  r^^tt^ w^^' 
-..^^notbert:- :  «:s:^- -l:^- -;^^w. 
4'rrsTu:!:r:j:rt;  :[■'■' ^^^"  ^^"^'"^-"^^^^^^^^ 

'■"■-'■"'  ■■ ■"  ■  "■ ■ ■ .■■.-■.■ .-1.1 1. 1 ^.. — ■ ■ - 
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-oonld  not  be  aiaintained-that  ^01^.211     .  ^^     '  f  "'"'^'^  '^'  "«*'»'' 
of  a  new  or  continuing  contract  to  taT  L  \^T'^  '"«"'«"*  ^"'^•"'^e 

that  no  endorsea..ntTr  ^IniCJoni:^^^^^^^      ^'r^"**'""  «^ '•>«  ^<*'' 
pro«,i8«„y  note,  bill  of  exchange  or  other  S  J  ir'i^"  "P^"  '"'^ 

to  whom  such  payment  is  made  !hall  t  L     ^^'n.^  *"■  •"•  **'''*'*  "^  **>«  P""^ 
«o  as  to  take  the'case  out  of  tl  oll^^^^^^^  W-^enl 

Pron-issory  Note  Act  say,  ly  sSrA^zS?^  t     ^ -^  ^^  "" ^^  '^^-     '^'>« 
five  years.     But  they  alh  seem  to  '«  ^      I      ,  **'  ^"^  '"•*  ^^*""B«*  •««' 
tlon  or  renunciation^    Lweve     °itr^"'';''u''^"'*'""^  «^-*«''«P- 
for  u.  togoover  the  ground  covered  IX^^^^'p^^i  '?  "t  "^"^"^ 
trenching  upon  it.  I  tnav  sav  th,»  A.   '  !v  ?     ,  *  Bowker ;  but  without 

interruption  of  prescriptions-of  the  I,  ,^    '        ."*'*  '^^  """""^''tion  and 
«ever  lost  sight  of.       P""""-"^  '^'  "l'^"'"**  prescription,  called  a  bar-was 

I  understand  the  other  idea  to  be  that  if  .-.innf  .  .    .        ' 

;to,,mor«  particularly^  appt^  to  n  toTsf^'  J^^  **''''^  "*'^  -^«-'» 
of  the  Court.  It  iill  be  C  i  .ubdrtth"  f  ."«'*'''^«°  by  nhe  majority 
Bowker  was  no*^endered  Tntil  aL"?K  «  ,  !  '""""'  '"  ^PP«*'  '«  ^^^  & 
n.ent,andcon|fuentrtha;    ;^^^^  "^**'«Codc  by  P„lia. 

to  be  the  law  ulttereVby  tS:  d^r^"  '''^''^^' ^^'^^  thelnderstood 

4iJ;:;:^H;Ho::V?^^  ^•^^  Whad Lrown  the 

t«tes,so  as  to'set  up  tL  1  w  .fitT^  f "  "'••''^"'*"''"  4'"  *»>«  «»- 
articles,  which  cover  all  those  la^  andtha "  '".^T.'*'"^"*  ''''  T^^  «>« 
-educing  the  whol«  to  one  pre^pe  '  ^j7/"""«<»  %^^  prev  o„s  „ticles,  . 
the  old  law  bore  the  numbe«Tt  «  d "ft  if  anH^^  T^  "*T  ""'"^  "P 
ni.  ."La  prescription  des  actionsafi;!!  f  l  ^^'^  H  ""  ^'''^''^^ 
ou  fondles  sur  „„  acte  consen    po^r  J  T^'' ''"  '"•^«'''«'»  Ct"  ^^e  case) 

-11,  (withoutspecia,ty)ent;trsrc'rm:r^^^^^^^^ 

nature  commerciale)  autres   «.i«  ««n  *'*'"(*"  S^"^"*' ^es  actions  de 

'billeup^missoires,  a  iLuTar  San   4    """7"'^'  ^''  ^''''^  ^'h^S^  «  •«« 
^enu  exigible.  '^       '  ""'  *  '"'"'P**'-  ''^  JO"'  "^  le  paiJment  est  de- 

^^^^r:;^:::^^^  -^^ "-  -  ---^  ^-  ^^^iteur  , 

"Ln  nu.»»«  :  '    .      ®"®  P««*  eire  iDterrompue. 

p-.^^irrd^:rris:r:::""r^r-^^^^^^^ 

*ombe„t  sous  le  present  article/''     '  "P"'""'  "^"'"^^  «"»«»erciales  et 

312,  "  LoaJcttrw  je  flh*nt>g 
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promis- 


■:.^' 


4' 


V- 


■  «•■■'/■ 


34 


COURT  OF  QUEEN'S  BENCH,  1876. 


Walker 

•nd 
finest. 

■  X 


^ 


BO^es  ne^ooiabfes  ou  no^,  payables  duns  le  Ba.Ca„uda,  se  pr^cri'par  cine. 

ur^lefa,t^upa.en.ent,   mais  il   y  a  lieu  i  I'interruption,  laquelle  „]a  lieu  p" 
reconnaissance  que  comriio  dans  les  autres  aff.ires  ooLerciales  ^ 

"  Lo^bil^t  payablfe  4  demande  se  present  a  compter  de  sa  date 

orHl.     ;    j''''   d«  banque  ne   sont.pas  sodmis  aux  prescriptions  Ljprei^t 
article  etndseprescrivent.que  par  trentB  ens. JV  ^^-T""^ 

u  ^'Tl  ^T/'"  "'^"P*";*  "'  '""^  '"  forcQ,  striking  oat  in^bi^stl  pa 


Vlcg  nctlons  di 


in  the -1st'  paragraph 


le  nature  commercial,"  also  striking  out  the  3rd   para- 
Article  l^  Was  adopM  by  striking  out  in  the  Ik^  par.-.graph  all  the  word* 

ILfcr     TT^  ""  ^'''  ""■^''  ''*■'"'•  "  '•"''=^^-"  H'^'^  'hen  we  have  ample 

ec^m^on  by  the  couinassioners  of  the  existence  of  interruption  of  the  prescri,^ 

^      tion  of  five  and  «.x  years  us  being  law  in  force  before  thtf-Code. '   If  we  turn  Z' 

.     he  four  articles  submitted  as  amendments  to  the  law  in  force,  we  find  in  article 

111«,  paragraph  2     "  Cette  pre..ription  peut^tre  interrompu^mais  la  r^- 

naissance  n  opere  J  mterruption  que  conformement  aux  dispositions  de  l^articl 

2A4autitredesol?ligationi'.'       '  «iuriiueK 

arJrj^r?''^'^  ""'^  !!'"u  '^"  ^«'^'««'°'5«-  "'«ltted  in  the  2nd  p^agraph  of  ' 
article  112  all  mention  of  tlje  interruption,  and  that  paragraph  2  of  Art   UU 
waMHOpmmed,  Butth.6au.se  of  these  omissions  was  that  it  was  an  unnecessary 

rrr"'.  n-T^  '  "^''"''■^'^'"^''''•''*^  ^''^  whole  ground.  I  have  therefore, 
I  thml^  estabhshed  my  pretention,  that,  .so  far  as  the  Codification  Commission  wa» 
:  .concerned,  the.  .dea-of  destroying  the  effect  of  r^upciation  and  interruption  in 
snort  prescriptions  was  never  entertained.  v 

^     "   ^^^''J^.^"her,thatthe.changesuggeste.lbythem^.jbrityofthecommissio^^^^ 
really  turned  on  the  admission  of  the  oatb.   /They  were  not  contending  foi  in- 
terruption or  renunciation.     No  onesopposed  that  inquestioo.  Articles  113  and 
1  Ida  of  the  draft  passed  without  challenge.     The  rules  laid  down  were  corolla- r  ' 
^.es  ot  what  preceded,  as  Mr.  Commi..sio„er  Morin  said.    (MS.  notes  of  the  dJ 
cuss^on.)     They  then  went  up  to  Parliament,  and  the  committee,  thorough 
ahve  to  the  whole  question,  decided  that  the  suggested  amendment  of  113» 
Bhouhl  pass.     It  IS  article  2264  of  the  Code.     It  fully  recognises,  while  if  con- 
founds as  essentially  the  same  renunciatiol.  and  interruption,  as  applicable  to  «'l 
prcsenptions  save  that  of  10  year.«,  and  it  is  not  confined  to  long  prescriptions 
for  It  IS  under  the  rubrics  "  Of  certain  short  prescriptions  "  °  '^       ■  '^        ' 

V  But  it  is  said  art.  2267  contradicts  art.  2264,  and  therefore  we  must  Wot 
out  --64  in  order  to  give  full  swing  to  this  absolute  bar  to  every  sound  principle 
I  confoss,  at  first  sight  it  seemed  to  me  that  there  was  a  contradiction  in  the 
articles  ;  but  u  remark  of  the  learned  Chief  Justice  cleared  up  the  only  difficulty; 
^the  action  canriot  be^mninlaincd,  after  the  delay  for  the  prescription  hal  ex-- 
piled.  1  he  prescription  does  not  expire  until  five  years  after  interruption  or 
renunciation.  >  ,  *^ 

■     . ,         ,     ■    ,  ,  .,■..■,,■■ ■ I     .....      ..  , .,  ■  •  •    ■*„-  .  .,■■  ..j 
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It  19  contended  that  this  fe  not  the  meaning  of  the 'law,  that  what  the  com-- 
mittee  recommended  wq*  to  make  a  short  prescription— a  /tmiVa^w/^-somcthing 
different  from^^prcM^iption.     The  eridonce  that  this  view  does  not  accord  with 
,what^a(»cdr  when  die  inw- was  under  discussion,  appears  to  me  ,overwhelmin<». 
Jherf^lution  wmrf     '<  That  art8.^16  and  117  be  struck  out,  and  an  articFe 
Mserted  iDStea^thereof,  dfclaring  prescriptions  ab^ute,  a,  a  general  rule." 
(Pari.  PapWReport  of  Com.  of  House  of  Commons.)     The  intention,  thctt,  of 
the  comn^tee  most  lucidly  expressed,  was  to  put  short  prescriptions  on  the  same 
footi5g1.8  loospr«criptions.     They  were.all  to  be  absolute,  and  consequently  to 
11  liable  to  the  same  jjeneral  rulfes,  unless  the  law  otherwixe  prwrided.     Art 
2264  then  came  in  to  obviate  doubts,  and  principally  to  establish  the  exception 
■01  the  prescription  for  ten  years.^ 

i  think  I  may  safely  mm,  ^specially  in  the  presence  of  the  Chief  Justice, 
wh6  was  in  a  minority  of  the  committee,  that  the  contest  between  him  and  the 
laajority  was,  whether  a  short  prescription  was  to  be  anything  more  than  a  pre, 
8or.pl.on  of  certain  kinds  of  evidence.  The  articles  116  and  113  allowed  the 
■orth  and  they  disappeared.  The  rest  of  the  codification  scheme  remained  intact 
Ihefpecial  reference  to  renunciation  .ind  interruption  among  short  prescriptions 
•could  not  be  an  oversight.     It  occurs  again  iii  article  2266 

The  majority  of  the  Court  is,  therefore,  of  opinion  that  the  judgment  of  the 
Court  below  .s  erroneous  in  declaring  the  note  in  question  prescribed,  and  that 
.   judgment  .s  therefore  reversed  with  costs  both  in  this  Court  and  in  the  Court 
below. 

.,  '>  Tessie^,  J.— Si  la  question  n'dtuit  pas  si^important'e  je  mo  cpntentera'ls  de 
duftque  je  concoun.  pleinement  daps  I'opinion  de  la  majority  de  la  cour,  mais 
^btto  question  descourtes  prescriptions  et  de  leur  interruption  a  si  souvdnt  en- 
gage  1  attention  de  nos  tribunaux  qu'il  peut  etxe  utile  de  fortifier  I'expression  de 
.«Bntin»ent^8urce  point.  Avantlu  promulgation  de  notre  Code  le  jugement 
•dans  la  cause  de  Fenn  et  Bowker  avuit  produit  une  impression,  qui  parait  con- 
traire  a  la  deo.sioh  que  cette  cour  va  donner,  mais  en  r^alite  notre  Code  s'ex- 
prime  dune  mani^rfl  differente^du  Statut  en  Vertu  duquel  cette  cause  a  ete 
<lec.dee.   '  .  . 

Moncoltegue,leJugo  Ramsey,  a  tre9bienexpliqnel'historiquQ.decesdifferent8 
artic  es  da  Code,  et  ,1  n'y  a  plus  4  douter  sur  I'intention  des  codificateurs. 
i>  ai^m  V»  articles  d'an  Code  doivent  s'interpr^t^r  dans  leur  ensemble  et  I'un    • 
d  apres  I  autre,  et  rf  I'on  refusai't  d'admettre  I'interruption  de  la  prescription  de    ^ 
5  ans.  .1  ftudrait  dire  que  Tarticle  2264  n'a  pas  d'application  et  lo  retranoher 
Lelangage.de  cot  article  est  positif:     «  Aprds  la  renonciatioiv  ou  I'interru^ 
t.on,  exceptd  quant  a  la  prescription  de  dii  ans  en  faveur  Ses  tiers,  la  prescript 
tion  ijjcommeitce  a  ^rir  par  le  mgme  temps  qu'auparavant  " 
^   L'amcle  2267,  qui  denie  I'action,  ne  d^nic.pasl',ction  en  se  servant  des  mots 
^apre,  cmq  an,,  inais  apre,  Pexpiration  du  temps  fiki  pour  lai,restription." 
C«temp»estde  cnq  ans,  s'il  n'y  a  p«,  eu  d'interroption  ou  de  renonoiation, 
M..S  1^  cnq  ans  recommmcent  i  c^urir  du  jour  de  I'Intmuption  ou  de  la  ,t»- 
'^J^r  "^'.T*  '  "^'!^^  ^^^  i  ^«  cctte^m'anii^re  1,^  denr  artidon  n'necordsnt    . 


vrtiktt 

•lUl 

Sweet. 


» 


^» . exp.|«u.nt  rj,n par  JMt*e.    C^ttei^iwri^tion  de  prewriptionTt^nZae" 


..r 


WA 


'V:-\ 


» ...  •» ■ 


Walker 

•od 
Bwtet. 


'  ,       <J^Ia,,  pour  le  p-ier  de  lui  e^J^^Z^J^  u'^'^'^'  ^"  '"'  '^^"-^ 

le  tre  de  chang«,  il  i„,o«ue  pre.criD,i<  „  h  ,  ^  T  '""^^  ^'  '"  <^'t«  ^e  l«l 
2260  et  2267.  Le  or  Jeier  ^"S;' „"  ^  "^^  '  «»«  -  ^-t"  des  article,! 
fon  par  I,  recon„a.>a.ce,  et  cet  0',^^; "  '  "  '!:  '"^""P*'«-  <»«  P-^^rip: 

tJode  qui  dit :  .  La  presc  ipl„  ^^7  ""''•'  ''"''^''^  ^^iT  d.  no.re 
" -nee  que  Je  debiteur  fait  dfroilr^'"'""?"'""^^ 

d.,.ar.iele2250^es,oyeTaX!e  Sr 'r;*^^        courtcs preseripti;„« 

article  2260  pour  billets  proiniX  ^^f'  "'?''' ''""'  ^'«"  *!"'«  ««"-  ^e  " 

1.  decision  actuelle ne  fait  „al S  ZZ    ^'^'t''""*'^'  "'"'' ^'^^^^ ^^r 

bonne  foi.     S'il  fallait  recou  iJYla  i        '    '.'""^''"'•"^'^^' '»  «"«  Fo»^e  la 

f       f'«"-«tfavo.b,e.,ade^ra:i^^^  '--^^ 

4  uneinterpraation  dcnotre  Code  loC'eTa  H,        .T^^"  ''"'''  ^""*^'«"  ^^"'"^ 

«on^au^i  positifs  que  da„  le  cas  ai?  ''  '''''"'  ''  '''  ^'"P^^'*'*"'* 

.     ,t-^'-,audbisJud-™:';^^^^^^^^^ 

had  never  seen  the  reZ^nT l^t Le  "f  s  "  ""T  '"  ^''""  *"**  ^-''«^-     H^ 

-    jreditor  before  tbe  note  is  p^Sd       d's^to tl'  "^:  "L" "  ^'  ''  ^^ 

I  wiH  pay  you  part  noie,  and  tlie  b.I«„J-         .     '      ^''"  "Mnot  sue  me; 

Code,it.,n,ed  tohi»  tU  4l  J^^^^^^  Even  before  th^ 

•night  be  interruption  of  the  prlrinSm  the  Statute  recognized  that  there 

unle.  it  had  expressly  stated  ^^^To  nCru'2„?Vr'^^^^^^^  '"  '"-'^'We, 
ation  shall  be  recognized  -  '"^e^nption  shall  be  possible,  and  no  renunci- 

^  mellowing  were  .he   reasons  a.i,„ed^  ,,,  ,,,,„  «„ent  of  the 

^i^^  inland. 

^^:^::^      t^  ^^«^  ^^  -  a,de  ..  such  short  pre. 

any  act  of  rlunciationTo  or  o^L   IZ'  ^'^  f  *•"•«  *«  »>«  "^'^''^d  f~^  . 

:Hodconsideribgthatit;Xrr;r:ji^^^  '  i« 

in  five  years  from  the  institution  of  tJ  the  present  case  that  with- 

several  occasions,  recognized  to  owe^nln^""  •1'""*'"'  *!!*  "^Po^^nt  has,  .n 
i-im  by  the  present  acl^n.  and  uA!"? Z"""*^  '"  P'J^  ^^^.d^ht  4in,ed  fro,. 

,  and  l.as  pyid  diver. ^u»,,K>fu,„„,^  ^p  ..ceount  thdtiF 

» ■  ,  ..',,..'.■        .7 


■\ 
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hd 


»^1L„  r^  ^  ""««,°"«» '0  the  time  then  el.psed  .„d  interrupted  the 

,r^pt.on  then  commenced-whioh  prescription  can  only  run  under  Artide 
2264  from  the  d.te  of  aueh  acts  of  enunciation  and  interruption ;  ; 

'   d«L        «"»« J^-S  th-t  Article  2267  of  the  Civil  Cod^V.le  deelarin^  tU 
debta  such  as  the  one  claimed  in  this  ca^  are  extinguished  by  the  shor°t  nrll 
«r.pt,.n .  therein   mentioned,  merely  denies  the  actirin  such'c^  afL/ttT 
"delay  for  prescription  has  expired,  and  that  after  fi™  ™.r^p  ^  atler  the 

inis  tourt  doth  cancel  and  reverse,"  &c    &c.  "    ^  / 

'     Abbott  d:  Co.,  ft,r  the  appellant.         ''"'^'^"'^"^  of  Superior  Cp^rt  reversed: 
Lajlamme  <fr  C«.,  for  the  respondcr.t  •  '     '  y,^ 

(«•»•).     ^,  .  ....  .     .    ...  ,( 

.       ;  :  Sl^PfiRIO^^URT,  1877.  V 

•    ,    '  "MONTREAL.-gTH  PEBRUARV,  1877. 

'  C'oram  Torrance,  J.  '  - 

No.  1261. 

'  St.  Jean  vs.  £lea 

-struck  oat.  on  motion  of  plaintiff.'        ,  ''  '^"'=''  "  ""'  »  ia*.6cation.,  aiich  matter  will  be 

Tlie  plaintiff  suod  the  defendant  in  damages  laid    J  «500  for  K     • 


/ 


1: 


.■■»,.,• 
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BtJem 
n. 


of  th?sSX;;iJte^^^^^^^^  d.fe„da„ith.eehe  truth 

very  materially  affc.t  ihliZLTntlfT  ""T'  '^  '^'  '''""'««'''  '^"'ght 
plained  of  would  not  bTa  W  SL  Tf''  ^"*  '''°  ^"'  *  ^l"*  P'««  <^V 
reason  i„  the  motion  is  apX,'  "d  I^'^'T  V""'  '"^'^-  ^"»  '"^^  ^^' 
defendant  were  desirous  of  Sn.m^r"'""  '"""'  ''^  8™"**^'  "*•>- 
was  a  way  open  to  hin..  ^  ^  """"''  '"  "'«'=""'«"  «f  damages,  them- 

t 

^--^« -ff'V/^rfs,  for  plaintiff,  _      Motion  grantjed. 

^M<7^  for  deliendant.     '  ^^    ^  ^     ,        ,    _^  -^ 

7^       r         SUPERIOR  COURT,  1877.  ' 

MONTREAL,  7th  FEBRUARY,  1877. 

Coram  Torrance,  J. 

■^  No.  2485.    -  •  ,-'     '  ■      ;    ,' 

The  Court  rejected  the  petition.  ^ 

^  Car/er,  ^.C,  for  petitioner.  .  ^      , 

H^  IK  ^o6ert«o»,  for  plaintiffs  '  .\     . 

(JK.)        .  ■  ^  . 

^      SUPERIOR  GOURT,  1877. 
.MONTREAL,  17ra  FEBRUARY,  rt77. 
_--^.  Coram  ToRRANCB,  J. 

.  ■     No.  666.    ■     - 
Beckham  'VS.  Farmer.  , 

■■"T"^"^'"^"'' • "  "^    ''^^Pbrts— Powers.' ■-~"  ''V"- '™t-/-'=-  -^^-~~-- 

Hwj)  .-Th.t  expert,  who  hare  ^once  made  «  «»ort ««  /w«  „«..^      1 


The. Court  h«d 


g'Vffl  aa  order  for 


^^t-^^permnoRfeg  which  thwe  e^^ 


exempt  de- 
^^faire  U 
ax  injures, 
"e  odmis  4 

'  the  truth 
;  it  might 
plea  oonar 
t  the  fir4 
I  If  fhe- 
;eR,  there- 

ranted. 


Ivent  Act^ 

)  subse- 
ed  after 
ijar:^ 


•  ^"'^■^^^SM''^^  ''"*''''^^''  'nsv^'"*a-  "•%  ^-^-^aiif^i* 
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!d  and  acted.-    They  %ed_a  report  which  they  agreed  among  them- 
informal  and  in8uffici|,fV    They  accordingly  prepared  <*nd  filed  of 


Wcrennamed 

selves  was 

■  '"Tl     *""/   "««^"'u"igijr  prepurea  ana  uiea  ot 

record  another  report.  The  dcfendiDt  moved  to  have  both  reports  set  aside  and  re- 
jected The  piaihtiff  agreed  that  thefirst  report  was  a  nullity  but  supported  the 
second.  ;^        \,\  -■.  '^'^     , 

Per  Curiam  :-The  utmoWt^care>-i8  requisite  in  complying  with  the  ordoi^of 
the  Court.  |!.very  thmg  Hlon^  bylthe  experts  must  be  abo,e  susbicion.  The 
experts  having  once  filed. their  wport  ^ore  Xuncti  ojficio.  If  there'was  *ny' 
mformul.ty  or  imperfection  in  the  finjt  report  by  them  filed,  it  i<«3  their  doty 
toapply  to  the  Court  fbrpormisridn  to  take  it  back  and  amend  it.Fl„  place  ot 
domg  so,^  of  their  own  motion  they  make  a  new  report  without  authori^  f.  on» 
^^      ^«e  Court  njustjrant  both  motions.  .     f  \ 

F.   W.  Terj/i;  tor  ^ntin.  ^       ,  /'  '  ^«»'°"*  8"»»*^|, 

ir.  Z)oM/pe/tr  defendant.  '  '  V- 

(J.K.)M* 


Bcekba 

vt. 
Fi 


SUPERIOR  CqUEJ,  1877, 

ilO.VTRBAL,  2l8T  FEBRUARY,  1877. 
Coram  Tohb*ance,  J, 

No.  24W.  :      > 
Latour  vs.  Gauthier. 


i-" 


,       '  I  Enqdete— Notice. 

^.t«:-Tlutai.  ,o,erlAon  toi  enqufite  mu^  be  filed  at  le-t  eight  day.  p,e1hc  d^  fl„d  for  .h«. 

J  The  plaintiff  ha^  giveh  the  defendant  eight  days'  noUce  of  his'  inscriprton  of 
^he  ease  for  eny«^e,  but  had  omitted  to  file  the  inscription  bofere  the  eiuht 

M)  iJOEiON,,  J  prtsidingat  enguet^,  to  have  the  inscription  stw'ok  from  t^e  roll^ 
pnfhe  ground  thiit  the  inscription  had  not  been  filed  eighK;iay8  before.  The" 
^.pnpation  was  granted  by  the  judge,  who  stated  that  thrtjoebeo  practice  was- 
ipe  BaB^e.  ,,'  *^ 

thXiS^'I'^T"^""^  "**  ^"*  '-^  *«  P^'  ^''>^<>^  fo  '^P  a«ide 
tne  ruling  of  the  judge  sken^ulte.  /  .       . 

JZ?a^^\^''i^'^A^*''^''^'''^^^^  inscribe  on  the  ..fc 

[1  mLt  L  °"  "^  ''H^*'  ""^  ^'  ^-  ^'  ^^^^y'  »"»*  -»i««  «f  the  inscrip. 
CoL  r  V  T"""^'  '*•''  *^*"  ^'y'  ^"^  **'  fi«d  for  the  proof.  Tho 
ml  .       n     *'  *!*'  "P""*  "^  th«  enactmeilt  is  that  the. inscription  should  be 

?hft„r  t  ""i""  ^'*"  "'  '*"*  *'8*'*Ay«  before  the  day  fixed  for  pfoof. 
The  ruling  M  therefore  quite  right,  /  *^ 

^  a  Monk,  for^IaintiJ:-  /  ^''*'°"  '^^****-  * 

&fligatt«fe^or' defendant.  /  .^     . 


vV'^-y 

_\ 

■'  \ 

^ 
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j'^ll^witr 


■•^,  SUPERrOR  COURT  .187(5. 

yUPUEfoR'coURT,  r87«J.  ~~" 

MONTREAL,  30th  MAY,  187rt. 

Coram  ^Fackay,  J. 

iVo.  8*19. 
,         '     '  OreenshieMsvf.  Wymanetal.  -^ 

<ory-n,.,„  ,1™.^  ...    w    ^"'™"*";»- P«l""'»i>,  l»t,  on  several  p,„mi,l 
•nd  ..»«,»;*•,.  '    "''•  ""  °™°' """'»  «"  ewd-'oM.'reloreM,  ,,o., 

■own  .eeounl,  on  the  «,m,  .-^if.      jtu    J  ''°  ''°"'™"'  'l>»»gl>  ™  kis 

kii.  pe»...ly.     No  ZiTnoS^Mk^lr'^"'''"^  •"■"•*« -pi" 

..ccruedto  that  A.f. '...^.„a^   ^^,^1  "  J'  '°^'"^*  ""^  now. claimed 


•  J 


-^ 
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c  account 


■    ■  .  :   "         41 

mn^  paid  a  few  and  then  c^i«ed. '  That  Wyman  neither  ti.en  nor  in  m.«y 

t,on  That  aecount.  current  had  been .  rendered  !«. the  Ifrm  at  Wuterville  ..t 
io^relt??^  ;"'""'"« ""'^  ''•  coa.n,ence„.e„Cr8  a,o,  always  chu^i  ' 
u  t^r  h  °  'r  '"'  T'  •*"'  '''''  — k  bank  ra.0.  That  if  Jot  con^n..;: 
custom,  th.H«  „t  least  .the  practice  in  mostWa  like  plain.irs,  and  is  hU 
pract.ce  w.  h  all  customers.  That  defendants  had  never' n.ude  objection  to 
sa.d  accoun   .n  any  of  ,he  n.anjjiettcra  produced.     That  in  so».e  letters  thJ^ 

!!::'"";:  t'^j,  ''t  "'  "r '  ''""""^'  -"^  ^^"^  ^^'--•»'  --  - 

llZn'  wh  '"      """"'  ^'^  !^'"'-'  '^«"'"''^  '''^^•'^J  '"  *«''«"i"g  ^«oounts 

uade      Tl.  rf  •    "r  '""  "*''""  "''^'  ""  ''"''*"'^'^'  »»-y«  without  obj«.tio„- 
.uade      That  from  the^  accounts  and  correspondence  this  system  had  gone  on 

tTrLr™'  ""V**"*  '*'*'  *"*"'  •"^••««'  "••'«''  Brooks  now  objected  fo   viz 

vt«9000  ';r  ^•!^T""'""°"  ''''"''  ^"'''  "P«"  sales'amounti'ng  ti. 
over  $9000  The  original  invoices  sent  with  goods  bore  printed  hcdiuKs  that 
they  were  •<  to  W  closed  by  note  at  6  months."    When  «,„.!  of  the  note   sTcd  o„ 

tTanth""  ^''r, "''''.''  ''**"  *''^"  '•^''^  '^^  P'»-»'ff-<*  -"-t,  Ibrmed  more 
ban  the  puMbalances/.r  gooUs,  if  i^erest  was  not  to  be  added.     That  Brooks 

leMhe.ent.\„,unagement  of  the^usincss.  to  Wyman.  4,y  whom  alonral 
purchases  and  payments  were  made  .and  all  letter  produced  written  and 
'l^^^tSr""^^"^^"^'-  -T"-»  ahort^be.:..^^ 

1866  undTc 's  ^J  ^';f;t*«.'^^"';"^  havi„g.^i,tered  their  partne'rship  in 
1S66  under  C  S.  L.  C.;  ch.  65,  and  failed  to  register  the  dissolution  which  it 
«o«,tippeaj8  they  made  in  October,  187^  Brooks  is  not  (-sect.  3)  "deemed  to 
have  ^ajd  to  be  a  partner."  Also  vide  ct  1835..  Therefbre  ZadAe 
p^mUff  the  partn^ship  continued  to  exist,  and  the  service  on^In  t  b 
prem.sesjhere.the  business  of  L.  W.  Wyma.  &  Co.  had  been  done  and  con.i! 
nued  to  be  wound  up,  was  good  under  C.  C.  1838  and  C  P  C  60  -  ^ 

l.„rK«         ■■  *•'?":«"'"'"""''''  «Jtt«"gh  °o  actual  specific  promi..e  to  pay  interest' 
has  been  proveni  ether  verbal  or  in  writ.ug,  the  whole  course  of  busini  si  ewa. 
h  t.tw^  intended  that  l.terest  should  be  p.id  j   the  accepfi^nrwit  o^  ^ 

object.oo  by  d^endants  of  the  «peated  uccount.  wit^.  interest  c^^^^ 

ih.8  pre8umpt.on.-Greenleaf,  Evidence,  I,  §  197-  IT  8  19^      «*"  ""''»°"'«^ 

^K?  ^Z  ""*!  "'"*'  ""PP""  '••*  P'"*"*^^- '    "  Mte.t.  is,  and  always  was 
,»yahle*hen  tl.reisacontracte,pre.,Ortobeimpliedfro.n  the circumslC"    ' 

ins  f  Sl  Edit  "'^r '."'!?  '"*"^*"  *^^P"*-  "-^S-'H.  Mel'- 
'  awldl     ft  V  ""i  ^"P''^"''  ^""8la«.  376.     "  Interest  ,t  6  p  r  cent 

7:XJZ:r' '['''  ''''^'^''  -  ^-^^^  ^^r «--  «^  '- 

anfTr'l!^^^*^'''^^^*^'^'*^®"*'^™"^''-    •"Wl«,.*ge«d««B^ol,l  ' 
and  delivered  upon  an  agreement  by  the  vendor  to  p^y  for  therby  a^U     t        ' 


<Jr«eMbleIdi> 

v*. 
WymaaetaU. 


-would^  JiavebecOffie  d«e,  So.,  Sp." 

Porter  vs.  Palgrave.  3  Ca.npbell  472.  *•  InterestJ.lIowed  .^fr  circum^8t!n,e». 


.^  " 


/ 


/ 


«rM(iidil<i 
W/OU  CI 


% 


^       account.    Lord  Kllenborou^h  ZZl  Ztu"   r";"^'  '^  '"'"«'  "  »"•'-«>  of 

irhich  evidenced  the  mode  of  doairX„  """"''^  ""   '■"™<"'  b«l«noc« 

«99      An  i-npUed  contract  to  3^^^ 

P-rt.e«,  „H  where  the  debtor  haX  int  bi  of  ^      ""^  '^""  ""'-^i-'-g^   of 
similar,  Htcuriticn.  T  "''"*  "'^  P^'Jf' "«  «nt«rc8t  upon  such,  and 

Interest  on  a   balance  (i.  /  re«i«^  ^.k-.-        .       ' 
;ntere,t  (in  effect,  compoundiii^ei)  "  i    ?     K,  ''^''"'   ''""    "^   ^« 
.         ;o  that  effi»t  either  cxprS  or     t^  ^tt m  "'"'^  *"*'«  ''  »  — t 

•the  p. rt.es  had  been  in  tiThabit  of  dea^^lTin    I       ''"■"'"»»'»"«°«.  »«  where 
knew  „  .,  b,  ,^^  p^^^^./  ^^  ^-K;  .n    hoj^  ,e,„,  ^^^^^^^^^ 

V".  IJ...tor,  3  CampbelZee  :     uZ^^e^i^I^Th^^''"-  ^"^'  ««-^-  Bruce 
crcun.  ranees  very  «iX  eo  thi  cau^ ^7*^""^  '""'  '^*«  *"-«^  -der 
not   «!.j.cted  to.    nL  v3.  J^erT  ^^^1''^"^*-'"'^  °"  »''"  ^ 
int^re^olWedon/aeticebet::::^^^^^^^^  Compound    , 

48.  :     Interest  fro/  resH  when  intcres  tadti    ^    V'  ^''"S"^^"'  ^  Star 
l>etween  parties  uybjecjtedti  '  "'^'^''•^'  """'^^d  on  proof  of  practice 

.Brojka  and  w/man  were  pa  tl«  sU ,    l^W^^^^^  world 

tH'fore.     C.  Sl.  C..65,  sect.  3  '        ''  ^""^  ""'"^  "»''*«  «"«»  Powers  as 

1.  -The  parties  having  dissolved  in  1874  th«^       •  .•" 

"  wrong,  ayd.the  servcaon  Wyman  if /nil  ^T^*'''^  "^  *''"'"  "'^  •»''"«'* 

«g.stratio/  ma,  give  plaintiff,  i?  reali;  .^.^1'^'  ^'^^''    ^"^  "- 

-    «o«rt  on  iiismfc«ai  of  the  action,  but  the  Sde'         p  ?»  consideration  of  the 

2.  As/to  the  large  amount  W  i„r '?  >  °     7*'^?*^"'°« '•^'n^na. 
-taWish^d  and  ^e5  « "r^d  jj^n^d       '"f  ^"^'^  '«"-  «»  ^he  iong 
n.ayl.L.here,>hatnoi".lV.^^^^^  ^r«.  whatever  U 

.Woven,  or  from  the  institution  of  "w^        "  "^""^  P^"""**  ^  W  i*. 

;whetet;Lt2;;;:;^^  r-  ^-"^  ^  -««.  tn. 

out  ionsideratiort,  and  in  otLl    ttrfh  "'*'''*''"•"  P»^ 

thWnotes.asthemoreonerousofCinl'.tCr"''"  ""  ^"'^'^'^  - 
.  onMopen  account  balance  is  left.    AH  the  intlsTh     u?  T  ***'°g«i«»»ed  and 

a«  uider  the  system  of  "rests  "  or  new  Z^nT       T^^  ^  ^"^""'''^^  ««P««''«Hy 
Wnt  to;,p««„rf  i„t,r^,  ,,;;^7  '^^-^  •nade  quarterly  there  i,7l.,gj 

'v  -7  ^^™"t'"  Pro-n'^es  to  pay  in  instalments    nlaint.r-  K  . 

Wgmadeaiter  the  dissolution,  cannot  avail  liSitBllT        ""'''' "^ 
«y4tem  or  a  statement  of  the  account  ^^  "*  admission  of  the 


J'*»„. 
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Mackat,  J.,  {Ahqt  autinR  the  plendiagn  and  proof]  :— Was'^rooks  portaer 
with  Wyman,  when  Wyroan  aigncd  these  notes  hold  by  plaintiff,  o*  bought  their 
poods  ?  Is  Brooks  chargeable  as  partner  ?  I  hold  that  he  was  aiicris  ao  charg|»- 
able,  and  that  the  service'nf  proceaa  upon  Wyman,  as  ^ade,  was  g«id  to  hold 

.  cvetj  Brooks  to  answer.  Brooks  formed  a  partnership  with  Wy^an  and  regis- 
tered it  regularly  in  1866;  no  dissolution  appears  to  be  registered  up  to  May, 
present  mQwth ;  the  dissolution  was  published  in  the  Sherbrooko  Gazette, 
October,  1874,  but  no  proof  is  that  plaintiff  subscribed  to  thai  paper,  nor  is 
anybody  of  iheir  (Mtabli.shment  proved  to  hare  known  of  the  dissolution  before 
this  suit.  Aft.j-  the  di8solution  Wyman  came  to  town  and  went  into 
a  rtttlement  with  plaintiff,  oud  did  not  mention  the  dis.«olution.  As  to  the 
plaintiff's  claim,  it  is  for  goodn,  all  of  them  sold  before  the  dissolutiqn  date. 
When  we  come  to  look  into  pl.-.intiff's  claim,  it  is  all  for  causes  that  arose  ani 
existed  before  the  dis.solution  ;  but  supposing  that  they  had  arisen  since,  Brooks 
would  be  liable  for  credit  continued  to  be  given  to  the  partnership  as  formerly; 
persons  having  had  a  course  of  dealing  with  the  partnership,  while  it  existed 
indisputably,  being  entitled  to  actual  notice  of  the  dissolution,  and  in  the  ab^ 
«ence  of  U,,being  justified  in  treating  the  partnership  as  continuing.  Sections 
120,  «30,  Collyer  on  Partnership.  As  to  th%;  notice  inj  newnpaper,  see  what 
Ck^lyer  says  at   section  532.  ^Actual    notipe  Wa«  plaintiffs  ri^ht.    Section 

■  633,  Collyer.  . 

Brooks  being  found  liable  as  a  partner  with  Wyman,  is  he  li.ble  towards 
plaintiff  in  the  amount  claimed,  pt  in  any  sum  ?  I  cannot  find  him  liable  in 
leM  than  all  that  is  claim^,  As  tb  the  capital  tfcii*  can  be  no  doubt,  nor 
have  laoubt  as  to*he  interest  claimed.  Account*  charging  interest  have  been 
rendered  ov.!r  and  over  again  to  L.  W.  Wyraaa  &  Co.,  by  the  plaintiff,  and  no 
objections  have  ever  been  made  to  them  befere  tbis  suit,  but  payments  on 
account  have  been  made  over  and  over  agaiw  to  the  plaintiff,  ^he  conduct  of 
^teT'    ^^^''°^''  """'  ^  •'*''*  "dmissicM.  by  it  that  the  accounts  wire  truly 

Sec  Greenleaf,  Evidence,  1,  §  197 :  •  "  Adpi.^s  may  also  be  implied  frem 
the  acquiescence  of  the  party.  But  ae^uiesc^ce  to  have  the  effect  of  ali 
admission,  must  exhibit. some  act  of  the  riiindfand  amount  to  a  ^luntary 
demeanor  or  conduct  of  the  party.  The  circumstances,  too.  must  bo  not  only 
such  as  afforded  hin,  on  Opportunity  to  act  or  to  speak,  but  such  also  as  would 
Foperly  and  naturally  call  for  some  action  or  reply  from  men  siriniarly  situate,!^ 
ra^A  ^^"?^'\K»'««"g  merchants,  it  is  regarded  as  an  allowance  of  an  account' 

,?k!1     «J"  "  ""'  "o^'"*^  *"'  '''''°"*  un"<H=e.sft.ry  delay  "-and  vide  daaes 
.D>ote,  Sherman  vs.  Sherman,  2  Verm.  276.     Hutchins  Ld.Com.  mentioned 

HardTt    ':'^'\r'"    ''"''  "'^""'^  period  or  Section.     But  Lord 
a^v  enlt  T.        '  -V'  ^T  *^  ^'^'^  ''  ^^  BentylTpt  the  account  «  for 

Also  Willis  vs.  Jerncgan,  2  Atk.  262.  Freeland  vs.  Heron,  7  Cfancb  147-161 
Murray  vs.  Tolland,  3  Johns.'676.     Tickel  vs.  Short,  2  Vei  239 


Urrrnjihlcld* 
Wyman  «t  al. 


-Tut  .t  need  not  be  express  apd  in  terms;  for  if  the  kccount.be  seit  to  the 
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Green«hleld8    debtor  in  a  lutfni. "»!  •  u  •  ■ ■'■'       ' 

(.J.  J.  M.^ 


-?»' 


/ 


COnjit  OF  QUEENS  BKXCII.  ,872. 

MONTREAL,  22».  JA.VUARV,  ,8,2 

^'v,„<  Cak<,x,  J^  Brcm^ionb.  J.,  B^j,^/^^ 

'•     '  "■^"'"'f-r,  J.,  31  ON K,  J. 

.      V  '  ^o.  29. 


J-  B.  RBXAUd, 


J 


i^'«''>li'r>nt/ieCournelou.-) 


IND 


1. 


fi-  R.  VA.VDUSE.V, 

iDefend.min,heCouH  below) 


Appkllant; 


HKM>  .—That  ea/,/„,  f„r  ^, ,  RsSPOKDSlfT. 

tohi.„i„S50,„sbala„ceofp'r;i^  "  fe'  ^1'^ '^/Z^^"*-'."  'as  indebted 
before;  and  aceordiogi,  „po„'      sLt„  „  To  m1  "    '"'  'l  ^''""'^^'''  --»"- 
buMoess,  plaintiflF  arre.sted  defendart  on  f/^'""*''!'''  '"  ^^o  course  of  his  usual 
^Fcial  allegation  of  his  affirvTt  ^"'''  '^'  ^"""'''"^  being  the  only 

"fraud  on  the  part  of  deferam7ndrUn*'T"''-'''  '^^''''  ^^''^'^^  ^ 
"aPFars  thatin  leaving  the  p  o  i„cc  dir.  "'"  '""^"■'"^'  i^Hsmuch  as  it 
"home  and  usual  domidle"    ^        "'  ""''  ''"'^  '"""•"'"S  '«  bis^ 

pari.  dU  d.,„.„a.„,  „,., ,.  J..  e.pt.  ::^,„'; :: «»  "»■»*,  ".l  ,ue  «„„„i 


.3p. 


^,JV    ^.W^-*    -^W    up* 


COURT  OF  QUEENS  BENCH,  1BY2. 


4B 


Before  the  Court  of  AfpeahJetti,  for  appellant,  submitted  :— 
Tie  jagement  reri<lu  en  premiere  instance  et  confirm^  par  celui  de  la  Cour  de 
Bevision,  est  contraire  A,'  la  loi  et  A  la  jurisprudence  du  Pays. 

L'article  797  du  code  de  procedure  (qui  reproduit  le  statut)  n'cxige  pas 
.  qu'iin  d^biteur  /Vj^ss*?  sm  domicile  pour  qu'on  puisse  I'arrSter  sur   capias,  tiiais  ,^ 
q<«  il  faisse  Fa  Province.  ,      ■. 

Cotte  loi  ne  s'appliquc  done  pas  seulement  a  ceux  qui  ont  un  domicile  ici,  et 
qui  partent  avoc  Tintention  de  fn.uder,  maisa  tons  ecus  qui,  se  trouvant  dans' 
Ic  pay«  ot  y  ayant  eontracte  dcs  dettcs,  so  sont  par  la  soumia  4  la  jurisdiction  de 
nos  tribunaux  pbur  !e  reconvrement  ou  paipment  de  ces  dettc?. 

Du  moment  (juils  veulent  laisser  la  Province,  sans  payer  ces  dettes.  que  ce 
soit  pour  retourner  choz  cux  ou  non,  ils  tentent  de  se  souxtraire  frauduleusement 
A  cette  jurisdiction  qu'ils  ont  accoofSe,  et  notre  loi  nous  permct  de  les  en  empg- 
oher,  en  les  retenant  sur  capias. 

C'est  ainsi  que  nos  tribunaux  9nt  interpret^  ceite  l..i  chaque  fois  que  I'occa- 
sion  8  en  est  presentee. 

D^is.  des  trib.  Vol.  4,  p.  1.57,  Wilson  et  Reid  ;  p.  l.-,9,  Wilson  et  Kay  ;  p. 
218,  Berry  et  Dixon  ;  p.  378,  Quinn  et  Atcheson. 

Decis.  des  trib.  Vol.  5,  page  42,  Lefebvre  et  Verniotre.  Decis.  des  trib.  Vol 
6,  page  15,  Hassetct  Mulcahey.  Jurist  B.  C.  Vol.  5,  p.  148,  MaDougaJl  et 
Torrance.  ■ 

^  Perkim,  for  respondent  :-Tho  affidavit  shows  no  fraud  or  intended  fraudu- 
lent  departure  of  defendant.  He  was  only  going  .home,  going  to  his  own 
domicile  Larocque  vs.  Clarke,  4  L.  C.  R.  402  and  L.  R.  67,  held  « that  in  an 
affidavit  for  capias,  the  allegation  that  the  ^fendant,  who  resides  at  Rouses 
I'oint,  in  the  United  gtates,  is  upon  the  poinStof  immediately  leaving  the  Prov- 
ince to  go  to  the  United  States,  and  giving  the  names  of  the  deponent's  infor- 
mants, discloses  no  intiention  of  fraud  and  is  insufficient." 

"  Per  Cuwam  .— T^  fact  that  the  defendant  was  going  home  is  %  ground 
for  concluding  that  he\was  doing  so  with  the  in^ntion  of  defrauding  his 
creditors.  Th^  uumeroi^s  dtations  of  appellant  ftlating  to  sea  captains  and 
manners  do  not  apply  to  this  case,  inasmuch  as  the  cases  diffisr  widely;  in 
themie  there  being  intended  fraudulent  dephr^ure,  with  particulars  sworn  to: 
m  the  other  there  beio^  simply  a  return  home  after  business  visit  made 
withbut  any  special  allegation  from  which  fraudulent  intent  in  departure  can 
be  deduced. 

The  Court  of  Appeals  confirmed  the  judgments  of  the  Courts  below  upon  the 
ground  stated  therein  and  above  cited.  / 

DRDM.MOND,  J.,  rendering  the  judgment  of  the  Court,  said :     The  defendant 
was  always  coming  and  going  between  the  United  States  and  Canada,  as  plain- 
tiff appears  from  his  own  affidavit  to  havo  known  when  he  contracted  with  bim.   • 
l^efeodant  was  only  going  home,  his  business  here  done.     He  did  not  leave  the 
province  with  intent  to  defraud  his  creditors.  JTie  mmiltotiOtt,atplaiatiff!a. 


Benaad 


aelendunts  departure  as  intended  "  pour  le  frauder,"  unsupported 


/.. 


i'  -Ji, 
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/ 


™'"^  .f-  y.'<///<s„^,  for  respondent 
(j.  J.  .V.) 


Judgment  confirmed. 


3! 


.,       .     ^'^URT  OP  QUEEN'S  BENCH,  1876.     - 

MONTREAL,  18th  DECfiMBER,  1876  -  '■        *     ''■ 

_;  J^''''"  '^"";^'  «---'  '•'^^"^' -^l^— ^  J- 

V         ™'  '^^''"^'^°^*«««™LE  RAILWAY  COMPANY. 

•  ^         ^'^^J'^'^'^nUin  the  Court  helow,) 

AMD  *  Appellants; 

*       ■"    ..  ALVAIIBCRCH, 

/  ^  ^^^'''ntif  in  t/ie  Court  below,) 

H«LD  :-In  a  district  wlio.«  .1         .  JtBSPOKDBjrT. 

.  "00„  „„  the  f„„„|,  J,,  ,ft,^  ,1,^  ^rro,h.„oUry  ,fto  („„  ,„|„k  ;„  .^^  ^^ 
™''f""?**»«,ror.ppeU.„;.:_        •     T  '  ^ 

-    past  four  <^^^^l^^.^^^'^^  '-fi'«^»t  h»  office  at  half- 
exception  Was  filed  too  late.     In  irder  1  I       u  ''^«P«°de«t  ^  show  that  the 
practice  which  will  have  that  effecr  Tl      k°       ™"'*  P''**'"'^  some  rule,  of 
Ther.  have  been  no  r.le.,  of  p  actt  „ade  f'    1  T°'  '"'  """  *'*«'«  '^  "«»«' 
''s  establishment.     The  onlv  rrTelTtf    f""  u"  ^'''"''  «**  Terrebonne  since 
Prothonotarys  office  existin/in  ,L  «        ?  V^''  ''^"'^  *°  ^'  «'^«'"«<i  «  the 
-de  17th  Dec,  1850  XV  he  prZri^-^"- ''  ''  """'^  ^^'     ^''"""e  -« 
within  tl.e  limits  of  the  oVa^^^^'^'^l '' .^''^^^^^^ 
practice  relating  to  office  hours  i  wSroT^     t'"  *"*"  '"  "'^  '"^^  «^ 
't  ik  the  rule  cited,  and  it  is  a.ai  nsl  ,^'"'' f  ^.'"'^'^^,  or  if  there  be  anj 

prfesUat  the  Prothonotar;^  ffi  «  lu^^^^^^^^     "'  ^'^  ""^"''"*'  '"  '^ 
jufidical  W.  (the  exception   it  winS!    K'     ^  ^"  **"  e^^'j  Mo„d      ^ein^  a 


"■u.u..>»u„l.ithM.ourofslxi.^e;f;;;oo7^- 
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■^^7- 


«m!l!r'/; '  T"""  '""  instituted  by  the  respondent,  claiming  j  certain 

^omount  of  damage,  from  the  appellant..  It  was  retamed  on  iW  27.h  April- 
On  the  following  day  the  appellants  filed  an  appearance,  and  on  the  Ist  May 
they  filed  an  exception  to  the  form.  Burch  moved  to  reject  the  appearance  ind 
ako  he  exceptf  „  ro  the  form.  The  Court  below  considered  the  appearance 
™g«lar  but  rejWd  the  exception..  The  only  question  that  arise.  nowTaso 
the, regularity  of  the  service  and  filing  of  the  exception.  Is  there  any  rul^of 
practice  .n  the  district  of  Terrebonne  which  justified  the  Court  i;  saying  that 
he  wmoe  of  the  exception  on  the  fourth  day  about  or  after  four  o'clock"  and 
find  an?rH'T  ,       ""^  ^'''  w:^. irregular  ?    This  Court  has  been  uhable  to 

4  1  Vh  ..  7"^""''  "  ''"'"""'"'  ""«•'  -  *»»•«  ^  ^  ««"«d  <"  filed  before 
4  jKm^and^the  M;«»cpt  applied  from  ii,  therefore,  incorrect  and  must  be  . 

Thejudgment  is  recorded  as  foHowsv—  ' 

"  The  Court,  etc. 

_  "Considering that  theexception  d\^l|e  in  this  cause  was  filed  in  the  Pro- 
M^l^n  w"  "[""fT  ^-iiit  inthe  afternoon  on  the  LtLyof 
May,  1871,  being  the  last  day  on  |P6e  appellants  were  entitled  to  file'the 

"Andconsidering'thatby  the  Rules  of  Practice  of  the  Superior  Court  th6 
said  exception  could  be  served  on  .he  respondent's  attorney.  uTt^sro^llk 

Mme  to  be  filed  before  4  p.m.  as  contended  for  by  the  respondent,  but  thJt  on 

n^„  f  T  f  ^"'tr^^  ^'  ^^'^  "^  '''"S  as  the  Prothono^y's  oCremat^ 
open  for  the, despatch  of  business;  '         '-^"""""ea 

Jofl"rt"?l'n*  *!""?  '"''  •"*''«  J"^^"^'"  rendered  by  the  Su. 
trJsth  of  M        «;i    T'/  ^"">""''^'  ""'"'?  «'  S^-  Scholaltique  on 

Jlitchie,  Morris  «fc  Rose,  for  the  appellants.       /  J-dg^ent  reversed. 

^.  &  ^Mrrou^A*,  for  the  respondent 

John  A.  Perkins,  counsel.  .     ■       '     . 

(J.K.)  .    ;.,.■...  ....         y.  -»  . , 
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P«B  Cpbum :-The  defendtfht  ^n  filed .  dUatory  exception.tothe  action  oo^ 


m 


risl 


M 


yW- 


48 


SUPERIOR  CPUBT,  1877. 


Akin 
B(Md. 


coste  of  the  exception  ?  Tben.rabwf  It  "V'^"^'  ^'"^  »  *«  P-^  ^^e 

within  a  few  days' b,  MK^^ti^  ^'1   tj^l  1-  *'!  'f  "  ''-'^/''eM 
■re  reserved.  ^L        ?*      ^  exception  Is  dwmissed,  but  cofit^ 

AW/cr,  for  the  plaintiff.     ' '^W         -'      •  ''  "^        '        * 

-^iioWcfc  Co.,  for  the  defendant 
(J.K.)  V  • 


•/. 


■<•» 
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MONTREAL,  !?i,T  DECEMBER,  laie. 


i^      •        -      JOSEPH  poiftiER,     ^        V ':  .- 

-  ^■-  ■■■■«■  Vn'  .       ^     i'     . 

'      .     ■  •    ■       -r-' 

^  :     ,■     .,   :  ■:      '■^-   .-■         ,  ATO    ^  ;   ,;     •        ■;   ,    ,  :     ■  ■  ,,,   -. 

'     r  .         •  V     ^rOSEPH  fi.  T.ARBAU.  -      *         j 

"  "• .  "'■■-•  •  •  ■  ■  \      ■        .  ■      ■       ■ 

.^         ^^^'"'"'if'nt/mCourif  below,/*''         < 

Ik  ■■     ■• 

'       ««»>:7.T..at  .  *<,„  or  „^e  ,,  property  ...thin  lh*„      .  '  R««^»i>«T. 

an  abMiJt  defendant  >o  be  ^mmoned  L  i*'?'"'"»  "'  •'Acle  68^c.  P.  which  ^™ii* 

The  facts  will  be  appareL  fr^m  1  'fl,  ^-       "'* '"  ""«  ^'^'^ince  of  Q«ebi 

/pellant-seounseliVthSL!::-^^^^ 

^'"PP^'o-tdemeureaiiNouveau-Brunswick  Af;^.x       •   *      ^ 
'   jouraaux  a  r^poridre  4  une  action  L  1'  '^  "'"""'^  P*'  '*  '»{«  des  .. 

coir  supdrieure  de  ce  disrWcCSi^e."^''  T  '"'  «  ''"t^-t^e  d-ant  la' 
Celui-ci  croLt  que  -l-'art    fiS  Wi.    r>„i     j  ,  V 

Province.  ^"  ""  P?'^"^  ^»^«^  "PPa^enir  4  I'appelant  dans  cette 

Partie  en  anient  c(Hn;ta  t,  et  InL-tr ^^^  P"'  '^^  ^  ^uitres, 

pour  cent  et  quelques  pia.,t„s  Ou'    E  P^^-We  ^  ordce  •  ' 

Quolque  temps  apri,  ,,,,\  l^u  I  11  ""Z*'""'^''  *»"'  '■«'«"'"'  ohez  lui. 

I  y  y     '  P^""^'^'^'»  <^c""qrendd<pmages,en 


t 


-.  —  — M^ ,-- — *y  ■ 


.\ 


f'  ' 


# 


,</ 


COURT  QFlrUEENS.iENCH,  1876L 


40 

»a  b,  et  4  'appelant^il  en  oondut  .que  c'^tjicu  dos  bion.  pj^'^dc^s  pa  "  u^  „   . 
e    obt.nt  plusieurs  centa  pia«trea  de  don^a^e...  'deduction  Z.  d«  .It  „t  o^ 
balance  du  billet  qui  fut  d&lar^  ^teint.    !.  [      '  'noniunt  on. 

Tout  cela,  va  sana  dire,  par  defaut:  c^jr  IWlant  n'a  j«m«8  eu  conoaissanl 

:t^:::er;i^:7""t'';"'"'"^  '"^  ^^-^^^  ^-^  da:nrt 

,i  ^t^  dernier  (W^)l  appelant  et.nt  venu  ici  potir  faire  quelques  achats  chez 
dlTT"^-^-  -^"""  *  '^"•'  '  «"'  ">'"•»  transport/!!  bi)Iet  d;  W 
,  Um^.  R»^.«;Ie«-vi.«<5e«  que  cesderniersluiavaienfc  fakes  aiV^rieur^ment  il  apnrk 
deu,  qu'.l.n  Went  pas  pu  collccter  le  billet  en  question  et  .,uSil  aS 
obtenu  „„  ju„e,e„e  I'annullant.  et  de  plus  pour  une  spa.ue  d   plusieurs  ce^  ' 
piastres  de,,doinmage8  contre  hii,  dit  appelant.    '      ^     '  P  "s'^urs  cents 

.     VoiciMjugement:    *     i  .  ! 

■ .  :  "  Jia  OGur,  apres  avoir  ^ijtendu  le  do«ifhdedr  par  ses  cdnseils,  et  vft  ou'il  an* 
pert  par  le  rapport  de  Gbarles  St.  Am^nd,  I'an  des  huissie;12  de  ette" 
«.ur,  eer.t  au  dos  du  Bref;^<iIa«si.nation,  eu.an^  en  cette  can^^^  ,e^2^ 
■"ft  :  T  ?  ^'•"•"'^  db^  district  de^Montreal  et  qu'^S  t«^  ^ 
'  ^  f  If  7^""  de  Quebec,  etvu  qu'il  appert  en  o^e,  ^^s  l^S^. 
sufflsant  a  ^t^  donne  au  dit  ddfende,y.  par  le  moyen  d'une  'abnoncl  S[ 
d^x  f«,8  ep  langue  fran^aise  Jans  le  '^National,  "  et  deux  fois  en  UW  ^ 

gla.se  dahs  le  "Montreal  tferaia, "  journaux  puWi.s.B  la  ci^drM^^^^^^ 
'co^pa-treVde  ^ppudre  a  la  p.e«ente  dea.ande  et  action,  ce  outa tifc 


Potrior 


.-i 


* 


■5 

-.* 

,.1 

-:< 

■'■«•; 

•  ■  '  ■ 

'-J-J--;  -f"-"""**",  oowiamneie-detendeuraiJafrer  liu  demandeai 
la  son.me  de  |567,  cours  actuel,  a  laquelle  est  r^dult.'  ^'l^JiS^e 
'mande  autre  de  dpmmages  r^el^a  lui  causes  par  le  f^t  dTdit  d^^' ur 
pour  lee  causes  et  raisons  exprin>es  d«a  U  dite  declaration;  J/SZ' 

"lailL1;h7r.  .;'•;•"  '''  '^""*"  ^"'  P"  '^  «i?™ier,  reuiettant :Js  d^- 
la  te  d.t  billet  ku  au  faiseur:  .v6c  d^pens  distrait.  ^  Mtssiear J  Lareaa  & 
Lebeuf,  procureurs  da  dem^ndeur."     ^  .    "         ..     ■   *v      _^■■ 

C'e8t  de  ce  jugemejit  <iue  i'app^latflNemande  IMnfirm^^^^ 

comme  etant  toot  a  fait  erronne.  _,.•»'»•      ^   s^""  appei, 

^^^appelant  souijet  humWement  que  rartfde  68  du  Code  d^'  procddure'civUe 
neB,jpp],q„e  pas  dans  I'espice  et  que  le  fait  qu'iUurait  eu  coi.l'intim^  C' 
m.c.h^  m,  un  bUlet  n^gociable,  nelpeut  paa  etre  ce  qu,  le  Cpde  veut  S^^ 
pr  vo.r,  en  parlaat  dc  biens  possdJc^  parun  debi.,ur  absent,  dans  liK^ 

IwlZ^  S""'-  '^^P'^^'V'^*""*  "^^^"^'O"  ayant  son"  domiciles  1^ 
Provinqe  du  Nouveau. Brunswick,  il  „>  «  aucune  loi,  soit  de  p«H^dur«,  statu- 

V  '"'T'^r  '*  '*"'*«  J«?tici«ble  dcs  tribunaux  de  cette  P^^nce 
,  Nos  codes  devenus  en.f9rce  avant  Ja  Confederation  qui  aTait  intrer  dans  1. 
Pmssance  du  Canada,  la  Province  du  Nonv»/n.Rrnn.wi.lr.  n'nnt  i.!^jZu^      ' 
et  parer  a  cet  inconvenient,  ct  a  nioins^a'assigner  dans  -les  limi^cs  ^u  iMstriit       ' 

1     *  •  . :  -  ■'.,♦  . 
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■   >■■■     1   '- 
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»ent  ou  de  so^^ation  chc'z  b      Ge'dTo  t  er^'^r^'""'  '^  '"'  '*>°™- 
P-sdansnoa  lo«,et  en  co„.^aucDce  n«t       '  "       "^^  Procedure  n-exUtant 

tonnes  ou  aux  absen  Jont  ,e  Zill  "t  ''^'"'""  ^'''^^""•eht  qu'aux  per- 
vince,  des  biens  rdelslT  tangible  £  „!?""/  °'  ^"  ^"'  '""«  '"'"«  P'^ 
de  commerce  n^-^ociables  ?»«  des  creances  resultant  d'effcto. 

-    comme  dans  I'esp^,  eelui  de    C'lalr  l^it  r    V  "'-'"''"' 

d.cr.  dans  son  BrefdWl^nation^rrdrrlt^^^ 
^jrV^ospondent.  support^  the  ju^^^^^ 

;    P'^^^tel:£:S:f^^^      ''7U„tionderaction,des 
I'intin;^  H«PFiant  billet  au^rZvTl?  ^'"''  ^'«°'^ir«.  alorsdflpar'' 

,    ,i^it  payable  a^-PpelanrseJll^t^^^^^^^^  "  - 

.  fidgCKjiable;  ces  faits  relevent  de  la  preuve  ''"""  ^^^  ""  •»"'«' 

'      ;^*^'^'"'»i««a«'ceengageaitdoncri„timdvi,.4^isrann.I„hf      .^ "  • 
ce  derrtier  une  valeur  personnelle    «n  A;^     ";*:"«'''??«''"»*;  c'dtait  pour 

paxfait  entre  les  mains  dritou  1  Wl!^^^  1^'  ""  ^'''^'•''^''^'  ""  ^''« 
'-ti  ,e  besoin  de  se  V^^.^^^^:^  ^^^^^^  ''l-t-e  avait 
par  un  jugement  contm  le  ddfendeur  Cen  CW  T„«  •      f  '^"'''^'"*  "^  ''°"'"'*' 

si  le  creancier  reumlf  «  «K»    •     ,  "        ^' °"  P°"»«»"aot-     En^iii* 

voui„  „'„ifc„,c  i:;^?j^;>  :rrr;,'' r  ••""  '''»""'•"'*  <• «»'  • 
.«ri. ob.„p .„e«,„,p»„„,„ „,„,, :rs  "' '"■°"^" "•"f^- 
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Code  quo  poir  lusarer  I'exiJoution  ctu  Jugemont.     Au  fuif,  il  wmblo  illusoiro  do 
prendre  Jtogcment  contre  un  debite^r  si  on  no  pout  entrevoir  des  niojons  qui 
pennettent  Tex^cution^e  ce  Jugfemont.     Muls.  dans  la  cause  dont  est  oppel 
rintim^,  d'aprds  le  texte  mSme  du  Jugement,  .i  d^ja  reussi  H  <5teindre,  parle 
seul  fait  de  ce  Jugement.  urie  crdance  qui  existait  contre  lui. 

Quelque  soitdpnfl  la  nabre  des  biens  que  pos?eJe  I'absent  dans  la  Prpvince  - 
si  le  cr^uncier  a  un  inlergt  ne  et  actuol  A  proteJer  contre  son  d^biteur  il  fte 
►  conforme  a  I'esprit  si  non  i  la  lettro  do  la  loi. .  ' 

*  Mois  il  y  a  plus,  il  est  «gulement  en  preuv.-  ,,ue  l'upi)elantfait  le  commerce 
d'huitres  avec  Moqtreal,  et  qu'a  ohaque  auton.iiio  il  arrive  dans  Je' port  do  oetto" 
ville  avec  des  chargements  considei^bles,  oc  .|i>i   permettra^ncoro  a  I'intimg 
d'ex<5cufer  sur  Jugement,  et  ce  qui  demontre  K.s  liens  d'int^rGt  qui  rattachent 
I'appelant  a  la  Pfovince.  "^         '  ^.  ' 

Ainsi  I'appelant  se  trouvait  done  danS'lea  conditions  rcquises  par  I'arti^le  68 
du  0.  P.  C.  pour  le3  fins  de  Tassignation.  Pouvalt-il  Otre  afeigne  autremcnt? 
Noosnele  croyons  pas.  Certainemcnt  rhabitant  d'u.ic  Province  autre  quo 
celles  qui  formaient  I'anoien  /?rfnada-Uni,  (c'esUa-dird  Jo  Haut  ^  le  ^ 
Canada,)  doit  6tre  considere  «ommo  absent  et  etranger  dais  le  sens  de  I'article  68 
pour  lesjns  de  I'assignation.  II  n'y  a  pas\ie  statut  special  qui  ^tendc  au 
Nouveau-Brutiswick,  a  la  Nouveljc-Ecosse,  ou^autres  Provinftei'qui  fajmcnt  la 
Conftd^ration,  les  dispositions  d|pljapitre  83  des^.  R/B.  C.  II  est  bicn  dit  ■ 
^.  dans  ce  dernier  s^atut  et  dans  rarticI^^UO  du  C.  P.  C.  que  lor9r|ue  le  deFendcur 
rdsido  dahs  le-  Haut-Canada,  la  8i*ni«cation  peut  s'y  faire  par  toute  pi-rsoh^e 
lettr^  sur  I'ofdre  du  protonotaire ;  et  cTlcore,  cela  a-t-il  lieu,  sans  pieju.Hce  au 
mode  d'a^signation  contenu  dans  I'article, 68.  Mais  nVn  do  sembl^ble  i,'..xi8te 
pour  l^Nouvcau-Brunswick.et  les  aiitres  Provinces  faisaht  paruc  Ju   picte 

•  federal.  ^  ,  -r  *  t         ■ 

Enl'absence  d'une  disposition  statutaire   Kp<!ciale,  I'habitant  du   Nouveau- 
Brunswick,  sans  domicile  con nu  dans  le  Ba-s-Canada,  peut  «tre  r^gulierement  * 
assign^  par  la  voie  dcsjouroAti^^  II  „'y  a  i«.s  d 'autre  mode  dW„ation  ^ 
possible  ou  plus  rationnel.      ;^ 
;.     Dins  le  cas  actuel  le  defendeur  en  Cour  Iqferieu^e  4emeure  dans  la  Provin«> 
du  Nouveau-Brunswick ;  il  n'a  pa^de  domicile  connu  en  Bas-Canada ;  la  caase 
del  action  a  pfis  nuissance  ici,  I'appelant  a  des  bien.s,  des  intdrdts,  ou  si  on< 
laime  mieux  des  valeurs  et  creances  tecouvrables  1ci  seulement;  ce?  ^'reances 
etoient  echues  i  I'^poque  de  I'institution  do  ractioir;-l'i„thn^  ^tait  dono^ 
autW  iMir  les  circonstances  et  par  la  loia  citer  I'appelant  devaat  nos-tribunaux 
en  la  mani^re  et  forme  portde  e»>>«on  action.         , 

Monk,  J. :— A  v6ry  important  point  is  presented  by  this  case,  anj  it  U  one  ' 
whiQh  has  given  consideifable  embarrassmeij^o  the  Court.  Pol  A  in  1873 
brought  a  cargo  of  oysters  t6  Montreal  and  disposed  of  thim  td  Zreau  who* 
paid  part  in  cash  and  for  the  balance  gave  his  bon.  The  oysters,  tSiied  out  to' 
te  worthiest.,  and  thereupon  Lawau  telegraphed,  and  wrote  to  Poirierin  New 
Brunswick  that  he  would  have  to  refund  the  money  paid  and  also  restore  (ho 
bo^.  To  this  the  vendor  of  the  oysters  paid  no  attention.  Four  months  after- 
tau-brougbt-au-Mtiytt  of  dtrnttges-fonrinTge  amoaai  agaiBirPornerr" 
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«nd  called  hi„.  i„  by  advertise„.cnt.     The  case  w«n.  h     A  7~r~ "^ 

J'.Ting  made  out  .  .erious  case  of  damal  Tk    ,.         'l^  ^''^"'*'  •"«*  I^w.h 

adduced,  condemned. he  defe„dre„Tay«5?^ 

ehat  was  returned.     The  evidcncf^  ZZ  S  ''"«."'» amount  of  the  ban  if 

dama^,  and  if  the  defend  mtw  "a  nr^f   K    '^  *"*"«'y  <«>°«I»«^e  .«  ,o  ^the 
"ientmust  be  sustained      But  P^'ert^"^"";'*  '"'"'^  *''«  C""*  thej'^^- 
g«>und  that  he  was  not  propeTS'J^h^"*";'^ 
^        revision  of  Jaw  which  Jllows  an  a^ntt  S'^  "'  ^^  "^'  «"»«  »-*^«'  *•« 
Province  to  he  summoned  b,  1^^!::^^^  f"^^  ^'J  *"« 

thu,6o«  property  within  the  meaning  of  tfce  Cod'rTo  ll  '''*'''' f  «"««"•    I" 
proved  i)ejrond  all  doubt     The  commnA      ^      I     **"*''* '^  """^  »»  °"wt  be 

^cingit.    If  his  not  produced  rXsTt'^"'™^''''''''''^^  •'^P- 
the  possession  of  .he  pa/eeirt  Jhe  dal  „f  ^      '"'"^P'-^'"*  P««f  l|at  it  was  i„ 

,        ^d-ce  is  altogether  inL^ulteirslnt'T"^^^^^^^  ^he  evi- 

^     bound  to  guarantee  it.  Z  theme,^  W  Li^  ■"'?  ll  f^  ''"''  ^"•"•'♦'«'  " 

-e^on^e.^^^ 

»ent  iswanl  of  plfthataS°V" '''•'''*  ^ -^^^^ 

-it  was  i-stituteri  wl  JS^^^^^^^  «-  whet  tt 

to  appellant,  but  there  is  no  p^lhi^l 'X^        T*^'  "^  '*''"^*«^  ^''^  *«" 
Buit  was  brought.    If  appellanTadml;^^    r^'"  *«  "^"^  "''  ^'  *''«'«  »»>«• 
and.he  admits^hat  he  reTiv^  itnT.  rrat;"^"""'  ^  "'^^''''^  *  ^''o'*'/ 
it  when  suit  wa,  bronght.    moLt^LLlmt'^''' """^  ^ 
JurisdictiontoourcouMstocomXt^^^  '. 

advertisement,  t^is  not  appoaringrbe«crio„,;^tfdrrr^^^  - 

not  desire  to  be  under8tMd'th;r«!;"^  I  "7  this,  because  I  would 

.f.aob  &,.  or  „L  w  JSb™,ghT      ^r^''""''''  '•'f™"'"'  »»»"er     ■ 

1  he  judgment  is  recorded  as  follows  — 
•^  The  Gonrt,  Ac,  '  ' 

,  mere  is  error,4ot^revcrse,  set  aside  and  aanul 


~^  - 
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_ ^_^_  *-^ 

the  Madjudgme'ntof  the  said  Superior  Courr,  .„d  proceediog  to  render  the 
judgment  which  the  said  Court  should  h»Te  rendered  ; 

»  ConBidoring  that  there  is  no  sufficient  allejration  or  proof  of  what  was  the 
date  or  natur.  of  the  ft<,„  referred  to  in  the  pleudbgs  an'd  proof  tlZ^^ 
por  where  the  same  was  payable,  nor  to  whom  or  to  whose  order ;    ^  ' 

Con«de„n«  that  the  said  6o«  is  not  produced  or  filed  in  this  cause,  nor  any- 
legal  reason  assigned  for  its  Con-production  •  ^' 
SS^I^'  therefor*,  that  there  i.  „o  legal  o,  sufficie|.t  proof  of.the  existence 
of  the  aforesaid  6on,  nor  anything  to  show  th  .t  it  was  pi^perty  of,  or  beloa^,^ 

■        t',!l   T^'^«"°«  ^hat  the  defendant  *  .s  and  had  not  been  legally  sum' ' 
moned  befbre  the  said  Superior  Cotirt.  nor  could  he^be  called  in  by  adSemen; 
^appear  or  defend  the  present  action  in  virtue  of  the  «aid  6oVor  otlwij 
^  t^crcumstaoccs  and  proof  in  .fci, case,  doth.di«mi.  th.said  ^Z^ 

1      '  -       '■^■.  '  -.■  ■  ''''.*'■■'        '  ■  >  ■ , 

.    Arch^mM  &.DeS>.l,Uny,  fbr  the  appellant.'         '""''"'"*  ■"-"'•  '  . 
Zar«aM|&Xeie,(/;  fbr  the  respondent.  "^ 
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^r«,u  DoBiON,  C.  J.,  Monk,  J,  R.msav.  J.,  Sanbohn,  J^^Te^si^^]  J, 

■  ;  .  ■  /    'No.  i/  ■  .     ■.,"■'■ 

HENRY  J.'lBBOTHON,  / 

•       .*y,  (.J^loiif'f  m  the  Court  beluw,^ 


Al>PELt*MT; 


ANO 

MOISE  bUIJIET, 


{Defendant  in  the  Court  behtr,)  '. 

^   Respokdent. 

•      the  bnjer,  where,  Z  Ich^tertt-pT        If  "*'  '*""""  ''"""«"'  "'^  '*'»  *-  "«"»"' 
were?on^cted^rpn,I,^r  ^!!Ir!'  ""^  •"""*■  *'!'""'^'"  ""^  «aso„  to.«Heve  that  the  dmia* 

C^>^IT^."  judgmentof  .the  Superior  Court,  3lL March,  1875, 
(.  A  ORRANCE,  J.),  rejectmg  part  of  the  appellant's  demand. 

Ihe  action  wasToi' the  .Recovery  of  damages  sustained  thrpugh  certain  latent 

the  L7   ""V"  ^"-fi«'«^  «''^*«>ld  by  respondeat  to  tl  a^lLt        : 

The  defects  complained,  of  were  bad  roofing  and-improper  draEe     Th« 

£:d!aXnJf  d"-r  '"  ^^"'  '"  '^^  P'^-^"  tlSwrSed  to 


Voiriflr 
Lanau. 


^/ 


94 
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dbbotran 


nient  of  the  Superior  Court,  rcmorkea •     ri  a.  ♦    Z     7~.        ;'" 

.ctK.„  SO  far  a.  thi.  demand  goes  «,ust  be  dlTruS  ''        '  ^'"  •"''*'  ""'  ''« 

IheappclloDt,  iij  aakinfl'  fortbe  rever«.Inf  tK:-   •  J 
Civil  Cpdo,  art.  15^  and  also  u^n T^l  fig  oA^^^^^^^  '^''^^  "*«"  «»e 

which  declares  of  Jhafc  materials  sTh  2„.         /I  t^^o'Poration  of  Mootreal 
earthen  tile  of  prolsir  "'    "  be  coniposed,  vi..,gl.^ 

Thert^pondent,  ^  Lis  factum,  submitted  the  fbllowlng-1 
La  seulo  question  Ui  se  prescnte  en  cette  cause  est  cpIU  a.        ■     ■  „.   "  " 
vendeur,  etait  oblige  ^e  jjarantir  h  l'au^U,T    J^  "        de  auyoit  si  I'jntimtf, 

<lonnait  lieu  a  ract^n  dilTontprir  ""'""^  ""  ^       '^''  <»« 

^^nlZr;:^^  CCS  c.„auxengr^,et 

n'avait  aucun  grli!.     1       "  ""°""  "'^  ^^''^  ''  consdque»mont#-.pH«.t 
'  Le  r^lcment  de  la  corUration  n'a  aucim  »<R.»  .  ^  ° 

"  consider  L  ByC  defei^tJ^e  al  2  '  '"T^"  ^*  '"  "*^'  "'^^  ^^'^  ^   "  I 

"reaches  to  the  i^ae  o/^^^^^^^^  P^''^  drainage  as  it 

-  to  the  internal  draina^Ke'^'- ""'*;"  "^T  ^''''^"'  "''?«'"'*'*  »»  "^^ 
Sanbohn,  J   -TlTuJuaTA      JT'^f  •»"  ''«y«."d  tb«  street  line." 
«»  •    j«  l-°Pn"""*  <^e™*nd8of  resDondenrftaw^-r  »    j 


•c-io" ."  tos.;,uM  4.h  s^il  L°  T,^ '':™  r"«".  'f '» »"««". 


«»fi«tmg  to  the  roofin-  was  Uainthlno^  "'e  drams.  The  part  of  the  action 
.  ^lismisscd.  The  whoU  Z,^^  '"'^  '^  ^  r"""  *"  ^'"^  '^«'- 
deed  of  fj.e  Louses  guarau "%«?  L'""  "'  1"  T  '""P''"^""*  ^^  »»« 
to  t^  common  se4r  ^S  S^t^  L^"  "f ''T  '"'"^  ^'»  ^'-» 
eitjlnd  the  by:law  of  the  L^^t '  ^  ^"  '°"^- "°F  ''"''  ^«»S«  o^  the 
Ant.  as  a  Ur,  llawj^ ;rJ\^r $  -;  ^^  ^'"^^"^ 
there  were  three  houses  in  a  block  and  twl?         J  "P^"*"  ^^"^ 

was  one  wooden  drain  made  to  ansL^l^  "  '^'T'*  "PP""""^-     ^herp 

'  -oden  drain  was  eaten  t^^Z^ZX;'^'  th^  houses.     This 
oEpfellant  was  advised  to  ta2e  !t  „„      ^    !  dram  bUu««  offensive,  and 

ware,  in  order  to  rll^utlrtlnr^^^  draiLf  glazed  earthen- 

to  do  this  heldaims  of  respofdent  TM  """'T^^''  +  expense  incurred 
to  expect  tha;  a  drain  exir^t^Lt^S:^  ttjCTJ:'' '  ''''' 
poration  ejacte,  inasmuch  as  the  houses'  ^ZtZ  u  V^  ""^  *''*  *"*^  '^••- 
the  byM  and  were  made^J:  ^Zb:Z^  tZlt ''  *'"  ''''''''  '' 
Mwer,  which  Irojkhtthem  within  th«  T  ••  '  T  ?  H'^  »«»  a  common 
also  said  that  respLen'"  <:S:d^^r"^"°."^  *'•^^■'''^  ^«-  ««'     I'  " 
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■     6ft 

ments  or  other  prdtai  sea.  ahull  ahiw  .  ...n:  •  .  j  .  j^'""""'  nouses,  tene- 
under  ground,  to'be  ».d  .tlnSo  w^thT.  "  "'"  "'  ''"'^'  ''""'^''  '•'^' 
water  of  the  said  lot  of  ground  LuTtenll  '  "T'  '"  '"'^  '^  '^'  '"^ 
mon  sewer,  but  no  sueh  dr^  s'haliriT  !  , "'  "    '"■  P'*""'*"  *"  «"°^  »"■"- 

writing,  bi  the'cit,  Sur':^: :  i^.^jt; tt^;^^^^^^^^^^^  "^"^r  i:r 

scent        The  City  Surveyor  seems  not  to  have  looked  afW  tha  aI-        j 
to. he  deacioncj.f,hc  d^T  if  '1  T      °?  ""■'  °'  «""  'V.  «'«"«•«  » 

H.  «,id  ..o  of  .h.  th„.T..:^.x  zs,t;;r"i''j  '1;° '"» ^""^"^ 

remon  to  Mnecl  that  the  dr,i„  . T        .     ■''?•""»'•     Bud  the  appsllagt  good 

.ion,inforeo':hetit  :b:urh:rrarf"'^ 

it;  wasitaWcec^A^fT  Without  hibvZir  '""^^^  »•>•»««»«  <»f#e«i«g 
ranty  as  to  the  drains  beinir  Z7r«^Z  I  "'"^'^"""'^  «»?««'  »o  be  no.war- 
.ver'would  not  rZe  the\X  and        ."'rr'"'*'"'''^""'^-    ^'''-'  '— 

in«>seifforsa^f.;\t:jtj;;"/;^^^^^^^ 

of  the  accessories  that  is  essVntial  to  .  oL  I!        .      sufficient  drain.     It  is  one 

..annot  besaid  to  be  fit  fl  he  p„r^s! S  wh^^^^  -  •''"t  J'  ^'  '*'"'"'^^*'  *"'» '' 

than  a  house  would  be  suit  b  e fXhiUtil  Ih  ?•        '*'  'i***"" ''  ""^ »"-« 

'    W09d  painted  to  imitate  brick  L  L  tlL  "'"T?  '""'**  *'"'*' «'  '»»'»<'  o^ 

construction,  fn  consequence  of  not  following  rules  of  police      The  sfl^^  ? 
should  apply^  to  a  seller,  who  himself  builds  a  hXT  J^  Ba-e  principle 
builder.    -Respondent  here  is  "solW  hi,  1„„T         .    '  '''''"S  himself  » 
outashaving^i.,,.     See  16  S^ X  S^'  Ti^f  ^^^ ''^"'^^      ' 
^ase.  mi  tl,e  appellant  is  not  f.r  wron .  when  he  Lvs  th J\   '.''rT"'''' 

♦0  tl.o,r  f  .11  r,.r..uLilaj  m  these  matters,  for  the  protection  of  sacie"y  atd  the 


IbbotMM 

and 
OuloMt. 


^•^ 


7 


■«v 


/ 


56 


COURT  OF  gi;EEX  S  BKNCH,  1876 

-; • — T- —  '^ 


iSai. 


y 


pre^rvution  of  the  he.I,h  „„d  comfort  of  cirl«e„,  generally    TTiZ"^ 

lof  the  prevention  of  ii.fcctiouH  diH«..M^«  „i.i.i  ^'  "  Bwewjnrjr 

drainage  in  a  populous  cit,       I  thbkl^'e    ' '      T  """:'""'  "P""  ^^■^-'"^» 

».«.  ineurred  a7abilit,  Jap^nltt  L^:^!  hi''  7  T' "^'  --— . 

-il,  incurred  in  .a^  a  Tulfent  t^^^  l*^^:/;/  "''  "P*!'-  -- 

drain  of  ho  i„.perfp,t  a  charncter  .«  not  ,o  bl  sjffi   e    Ir  .he  n    '"    "r"  ""'^'^ 

.t  was  intended.     He  n^e  it  in  violation  7f  b^  laT^l    5  '  ^  J?  '^^^  ^^'^^^ 

rec,u,re«.cnts,  bc-cau««,e  pretended  to  act  nnd  J  iV  1.  1  i       '.  7  ''"''  ''^ 

"ppellnnt  without  i,.forn.i ..  bin.  that  F^  1        '        u      "'**  '»'«  property  to 

WH.,  not  visible  .r,d  appc-illt  h^H  /"'  '"   '''"'  •'•^''*-""'*°  •^'•"i"-     It 

■ea^n  to  pre.ine  :::^':L^^  ^  l:  ;:;:;x;^ :"'  r  "-^  -^ 

„  ^  ^.anner.     1  thi..k  the  exi.tenee  of  the  by-law  No  58  and         .  ""V?""'""^ 

existence  poHSfsvcd  by  respondent  „„  in,L       .  '-  '"^  ktiowledgo  of  it. 

not  go  the^cn.rhor4  „r,tTairTw     uf "'"«  '"  •''^"^''  ^"'  '  -"'«» 

^       re^ndent.  if  the  draL  hW  t:    ri'l^^^^  :^:;r':;  '^^  ""^'^^  «»- 

>trict  conformity  with  the  byl.w      Thecarrrl      n    .        1     '""  ""^  ^'"S  '" 

y«««^>  «M««r/;applies  a8  »^    To  ro  1  "     """'  "*""«  "'»'  »'«'^»«tio«» 

•     »>«  "o  doubt  on  tr;>;;;^^^  in   fact  there  ca» 

"Vente/^^o.5*8;W..e.^v,t;o••C^^^^^^ 

Kven  in  Enjjlnnd,  where  the  n.axi„!  ,  '       '""*'     ^""•*'"  '*'«'''««  "• 

.    the  defect  i:..,e;t,  Z  t  Z    ri rr^^"""^'  '^^'  "^'"  "'«^  '«'- 
cover  it,  it  viiiates   i.e  s.lc       57         "  v     .        ^'^'"'^''  ""^''«"  ^""""t  di,:-     « 

wbith  is  n Jit:  Lt  T,.e7r:err ':"'^''^^'^'^^  "'^  ^  *"«  -^' 

"^    think  it  should   Have  sustained  f^  n Z  li     ^Tr  •  T  "^  t"'"-     ' 

reversed.    As  appellant  did  nn»  «,«.    »  the  judgment  should  be 

fecta,  when  he  dS  er  d   hem  bl  t  T!!''"'  ''^  '""'^  ^ood  these  latontde- 

.  the  drains  aecordingrhis  ow„'  w^shrs  Te th  '"  "t"  *'^  ''"'""'  ""'^  '»«'^- 

ivconclpive  against  ^.e  respZlt      T:  f  ^    "^^  "^''''""''^^  '"''""^'^  "«  °«* 

:      *laid   froa.  tt  wa.erclZrwhl  i    /     ' '' ""''^^^ '"^^ '^'•"'"^^' ''« ''»^  ^ 

.  expect  drains  except  frr iJhtrtot:  Z:^''Z  IT  ^"^  T''''  '^ 
laid  a  greater  length  of  drains  than  the  reUXt  ca„T  I  M?  ^''^  '"  '"^ 

rant,     ^o  prevent  further  litigation  andex'^'r  tie  Llrt'"      '"^^^^^^    ' 
damage  to  which  he  is  entitled  at  $150    for  which  Li  ]     ""^'""^  '^' 

ge  8  less  than  he  mi-ht  be  entUl^A  L  • »  •    Z  '"^  judgu.ent.     If  he 

dente«  ae,neure  t  °t  t  rw  rk  or  to'^      ."" '"' '"  "'  l-tting  respon- 

-  -toftheworkscttMi.:::^i::r  """""'^"""•'^^^^ 

--^i^^^d,^:^!Z^  thefactthat 

♦ies  of  the  ph.ce.     1 1  a   "     d  ^o  h"  T  "''t"®"""' '""  ''''  ^PP=-«*  «^o.i- 
rats,4md  totally  inail'te  for  tl   "  "'  """''  "'"'^  ''"^  '«"-.  ^^t^"  by 

base  our  judgJenJtr    e  b^^^^^^  *«  ^  -"^^-     ^^e  do  not 

ought  to  have  asked  for  the  certifieZwK.    .  "^'''  ""*  ''""''  "^^^^  ^^^-J"'  ^e 


t"^^"'  '"^""^ 
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it  wt.  not  followed  out.  .nd,  if  the  .otioa  were  to  be  «u.f  ined  on  the  Rronnd  of 
the  by-law,  endleM  litiga^on  might  bo  ooc«icned  ^ 

WM  aoon  diMOvered  that  the  roof  was  ledcin;,  .„^  fk  j  -  Pf«»ai>g.  It 
«n.ell  .,  to  render  the  housen  TtenZit^ltwi  ™LTL?'*''"«  *^'"'  * 
«.in.tion.  that  the  gra.el  roof  w.«  laid  on  a  dolb"  ^'S^  i^tTo^ora 

turthen  drainsgU,ed  inside,  as  required  by  the  bv-lawa  of  tU  On^ \- 
made  of  wood  and  emntied  I„tn7«;„„u  /..?-  .?.  "?  of  the  Corporation,  were 

waa  used  fbr 

respond 

the  roof 

a  coat  of 


fft: 


the  extent  o; 


made  of  wood  and  emptied  into  a  single  drain  ako  of  w 
three  houses,  the  two  sold  to  the  appellant  and  7lhird 
dent  had  built  at  the  same  Ume  as  the  other  two     The  i 
l^i;^!f:  '^'  "*^«'  ^"J""  ^  ^  "PJacod  by  ea, 

-   ml  !;  "     .    *  '"'''  '^^^^^  '■^^«'  f"""  the  respondei 
*    .J*"*  Court,  ^low  admitted  the  claim  for  repairs  to^  _ 

warranty,  aa  to  drains,  which  are  not  even  mentioned  in  it    The  au«rt!«/«»  • 
.  L  nil    ^k''  r^*^  ^°  "^^  "^'    T'"*  »«™»  «f  «•«  article  are :  -The  selljf 

«'  Zd'Jl      rf^['^'  ""  ''"*''"  *'  '"'^'  ^°'  *•••  »"  fo'  which  it  was^ 

''^ioth^^ve  '1"'^'"''^^''**'^  W- would  not  have^u^^to 

wonllnot  have  given  so  laige  a  price  if  he  had  known  them."  ^ 

nro^l^K  ■"^'"^^u''^*''''*'**^'^^*"**"  '«"«to  the  sale  of  chattel 
aXXicuirdl"    r  "f^'-i^  ^"^^'""^  •"  "'*'  '-*"°»««»  'to  the  ;.le  0 

ch^n  ofdecisions  applied  to  .^IW^T^:^^  J^T 

439, 447,  and  the  arrSta  cited  by  these  authors.  v  ^«vA>^.«7, 

Itt^l872  the  Corporation  passed  a  by-law  obliging  proprietors  t^  have  tik 

gl.«d  drains  to  connect  their  houses  with  the  puWicdiins.  **'' 

The  appellant  had  a  right  to  expect  when  he  purchaaed  new  houses  ei«flt«rl 

rfnce  the  pi,«ng  of  this  by-law,  in  .  fashionable  pLt  0^00^  p^^e^^Uh 

t^fZr.      ';**'"'"?'  "'  *'""8^"8  a  rentaUf  from  mTml  y^ 
thatttey  were  ^Iso  provided  with  suitable  drains  such  as  -are  usnallv  IZ^'  / 
such  houa^  and  required  by  the  by-laws  of  the  Co^'u^    it  wf  :i"/ 

^et«^  p.  121  indicates  the  obligations  of  a  builder  mider  s«S Zta^   ^ 
trf"!;';?  *ir  -^^  *«''•-  *«»  «»  badly  oonsiae^dTt,,^* 


OulMt. 


,# 
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Abobtn 
'  and 
Ouimet. 


»«*^ 


inTT" 


shewn  that  the  respondent  who  had  recently  bnilt  th^  i.  ~^ 

formation  about  the  drains  nor  ihltT        ,.  ''*'"'*'  S*^*  ^^  «ny  in- 

.   ■    would  certainly  noT  h^HCn  tt  IV^^^^  'T  ''  "^^'^  »"•">•'•«»•     He 

^       or  forced  to  do  ao  to  retain  the  tenants.  ^^'P^'"*'""  to  put  in  other  drains- 

This  is  a  clear'caseofalatCDt  defect  giving  rise  to  tl,«  I.    i      '  ;  '     -^^^ 

n-nderart.  1522  of  the  Civil  Code-  s^ndthaT  ^^"'  warranty  invoked 

be  reversed.    But  the  app  llant  Lfc^^^^^^^  below  must. 

»ade  from  the  public  draL  in  L  stLt  torn    .'  ""'*  '^ ''''  ^"^  ^'  ^'^^ 
C«U«  is  of  opinion  that  he  is  onti   t  J^^^^^^  back  part  of  his  yard,  and  the* 
tbe  sinks  in  the  t^  houses  hT^^^f  %T^'i'' '^^"^^^^  ' 

tion  of  the  work  I  would  have  bcerSL  7       .    ^'"  '^  ^"'"^  *>f  ^''^  P^^- 
acquiesce  in  the  vieW  of  the  „^  r^^^^^^^^^ 

and  thereby  avoid  thccosts  of  an  LpertlL  and  th«     ^   ""  "'  "'  ^"'^^  **^  »°""»'^t 
eluding  the  amount  awarded  by  tTf  Cour;  Llow  f  ^1T"*  '"*  ^  '''  «'^<^'  ^ 
In  rendering  this  iud«.m^„f  fi.  7.        .  •  for..defeotivo  rbofin?. 

thati„eve^tast:/".irv    In^^^  ■ 

,  in  accordance  with  the  by-laws  of  thfc„l  !•      T'''  '^'  ^T '"«  ^^'^  "?*  ba 
to  an  i„de«,nity.     If  the  purchase  Is  ofT^T^^   n  P"«'«-^W'1^  be  entitled 
,     wooden  shanty,  the  buyer  cCote'^^^^^^^^^  <J!'9P'd''ted  hoW  pf  a  small     " 

of  the  bestmateriafi,  and  „    h  tX 'f- T'^T «  *«  be  in  tJebestorieroR 
fused.   Allsuch.cais  ton     dtnd  „rthf'""^  verjlik^y  be  r?. 

>  eridence,  and  the  Court  bel  1!^^.      *V     "''^"*''"''*''''  estabUed  by  the 
pretatipn'tothe  art£  .f   h?^^^^^^^^^^  --»  »  givinfa  fai^lter- 

thereby  establfshed  in  favor  of  tSprcha^r"'     '  '■"^"'*"*  "^  ''''  ^'^'^ 
The  judgroent  is  recorded  as  follows  •_  -  '  o     . 

"The Court, &c.;  'T      ^  -,:  -    _^^ 

"Consideringthator.the26thofA.i-ust  187q"*»..    ^     .,      " 
the  respondent  two  houses  situate  on  m1!r„i/  !        "PP*"""*  P^'cbwed  from 
which  had  recently  been  built  bvV"         1       ^^^'' '"  '''''?''^  of  MontreaL 
.inks  and  w.terclos,rsueh  1,^^^^^^^^^^^  which  were  p«.vid^  .Uh 

locality ;  If'  "'"""^  P"*  "»  bouses  of  that  class  in  that 

City  of  Montreal  in  force  ^t^le  it.  ";;  ''!*''*  ^"^'^'^''^  '^  *be 
used  for  such  houses  to  connect «'!  %'''\^''^'>'^'^'^  Tected,  ordinarily 
««wer.lhen  e^bting  in  thrrd  ZVhtrf  T**"'^''  with  the  comm^ 
only  ccnected  byimperfe^t  wooden  .  ^''^^^ ^  "'^^  «Io«>t3  "d  .inks  were 
roofing  of  said  housS  wt  St  f uTin"  f  "^^^^^ 
.the.  to  be  renewed  in  orderl'^et   ^Z^J:^^;:""  "  "^"^^    ^ 

these  constituted  latent  dffj^t^  whl  tt'         .  '""^  uninhabitable,' and  that 
said  appellant  was  not  Ide^Tar!  at  the  I.T  ""Tf'  'f  ''  ^"^'"^  ^^ 

"Andcpnsideringthatunrartie    S^^^^^  '■ 

was  bound  to  warrant  the  said  ^^^^.nS^^J'l^^^^^^  ^^^^^-^^ 
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■«-" 


:•>, , 


^%:        59. 

•  "  A«d  considering  thTsL  ex^^^    '"'•  '""^T""^  *"  "?'*''««'»«*  ^^^-^  J 

his  0^  wish4 ^H^I^XZrrrndT"'  '"  ^P'""""*  ''"^'^'"^  *<^ 
roofing  and  drlins    andXt  thlT  '""P*""*^*"*  *«  (^«P»*  the  defects  in  said 

-gaii  respondent;;:;^:.:^:^^-  -f^  ^^^^  «^'-- 
the  ltK,fing,.nd  drains  sbfficien^T*^  «t2^^  J  •*""'  ^^^  '^"^^"^ 
sufficiently-established  that  nrnJa^^^}'':''''^'^^^''  *'"'*'*  " 
defectsinsaidroofing.^dt.iT^l^tS'*  -l^ta^^J, damages  fVom 

him,  which  amounfat  leastCZtS^l^iff'"'^'!?^^ 

tobfiate  further  ejwnse  and  lifVoff  *    ^'  *"**  *hioh  the  Court,  to 

^  Wat  MontM  on  th:  aS^yJ^S.  ^^"'^'^  ^  *^^ 

^.nScSStl^^irfS*  ^^^  the  Judg. 

-^topay  tosaiC^ 

.  ^^.  <?.^^r  appellant.  e^^>:.^,ii,,,^,j,-^^^^^  1   ; 

2>«Aamd  dc  Jiainville,  for  respondent  ^ 

(Jjc.)     .        ^—  ■     >..   V  "■  ■ 

;  COURT^F  QUEENS  BENCH,  1876.  " 

/.  M«^TREAt,  218T  JDECEMBEB,  1876 

^...;.  ;■■•■- :;...,  ,    •'■■    •^'■■■■-        No.'7e,...  ■■":■ 

>!^^  •    ;^  LOUIS  JOSEPH  LAJOIB, 

"\    i--':         ■   --...'■■"■        A     •   '"  '    '    iiM*  "■■■;''  .  ■- : '  Appellamt;- 

"       .    V         "       "         MICJHAEL  MULUX  M  AL  "  . 

.  ^  *■  .^„.  ,.«.■.. ^;  V-.,,,.    "  ■  ■    ,      .       -    .„ .  **-•  _  '■.' 

■    ''/,:'     -•■    ""-V -v. '''"■"  A-^^^^^^^      ■/■■'•  ^    -^-^^^w^*"* '/itf- Court  4e/o»;)   ■   ' 
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I'atnck  Downey  c<  a?..;  that  thereundfir  P«»«„i,  tv,    "'""""S  «  «'•.  agalnat 

the  deb,  i.w«.  »d  CO.U  ft'tb'ht:  SZ "  TJ  f'/S*!*. 

That  at  Montreal,  the  22nd  of  October  lR7d  fi«-i  •  j 
and  Patrick  Downey  was  cond  Jn^VT^     1    ' .       Judgment  was  rendered, 

with  interest  anLlTsr  and  tt  ^       f^"'^  *''  "^"^  ''  «««*^ 
the  bond  laving  been  forfS  f  f   ^  ^^'^  was  de^ared  good  and  valid.   That 

«uch  amount,  a^ilh^SSs^X^^^ 

bei^^orrS2Z!;:^Sfrr^ 

liable  to  pay,  the  amount  S  h! ' "'f  "*'°''  f  *•"«  ««*»<">  *•>  P^J,  and  were  not 
the  anJnfof  the  Z  bl  f  tfetr  f  *'''""  October,  aforesaid,  or 
regards  the  mnias  the  !«?«  T  ""r^  J^^g"**"*  ^a"  "ot  a  final  jndgment  as 
1874.  by  writ  7:;^  Tu  d  s^Td'";  ""P^'^^.^"  *»»«  26th  ].^,,ber 

(App.1  Side,)  paE'c:^^^^^:^'/^-"'^  ^-^ 

respondents,  and  returnabie  .nd  Uh»1^  x^  ^ercivai  U.  Wmnipg^  c<  cX., 
was  then  pending  befo"  the  Court  S^S^  "'  ^^  16th  December,  which  wriJ 
at  the  ^atfof  the  inrJtiL  of  Ik '^^  ?^^^  ^'''^'  '^^'  ^^  ^*'  ^''e.re  was 
and  Patrick  DownerXtLlV^r""  '*'^>«'^-'^«  ^'^^^  the  plaintiffs 
between  them  in  thTc IZTwt^^^^^^^^ 

which  capias  the  bail  bo  d  wal  gCn  0^?^'"  "'^  """*"*'■«»  ''»*'' 
plaintiffs  were  not  Entitled  to  rl^rtL  If?  '"''"'  ''^  '•**  P''^'"'*^^  *»>« 
afd  the.  defendants  pu  et  anrZlv  „^  ^^  ''''  '"""'""  ^^^  *»"«  ^«»d. 
with  costs.  •  ^      ^         s"nply  prayed  ^or  the  dismissal  of  the  action 

The  plaintiffs  answered  speciallv  that  aft*..  ««-4  •  j 
the  SupetiorOourt,  WinninT«/?7         •    ;  11^"**^'"*  «  the  case  before 
iotendingtoappeal  hlfZa  dt'anTr.^"'^'*'*  •*^'«'"*-'  »«-»«y. 
«gd  written  d'iration  a2dT„g  tilt  tflrT  '''''^'''  *'>«"^«>- 
in  terms  of  the  article  1124  of^tte  Col  l/p•^',  i"'^^*"*  "'«•■*  »'«  «ec«ted 
peal  gave  security  for  costs  only  whe 'Jv  1  '"'''"^'  ""*  "^^^  »»"  "P" 

"MT^  was  well  f.un^  :::?^to:s"  "^r  ''-'^ 
at  r:^  ^^si^ii^rpairt  ^^^  ^-^''^4^-  --^ 


I;' 


..»» 


'%. 


<xmm  OP  QtJEBN'i  Ifebn;  1876 


.  '■■■■:. _.»! 

The  ippellaotB,  in  contending  fer  the  wtotihiI  «f  ♦!.•  ;„ j--«    .     ^    . — "~" 
foUowiDg  aignment :-  meiBal  <^f  the  judgment,  submitted  ^he 

22dofLch,187Mh:j:'4rer^^^^ 
.     -iBgj^  a/.,  resi^ndents,  taTZtSifthrC^^^^      appelLnt.  and  Wi.. 
ters  df  this  Court.'  «^»»™ea  Dy  tbis  Court,  as  appears  by  the  r^s- 

.         ^''«  P^"°*»ff8  in  the  Court  below  filed  •««♦  ♦I,!,    j  ,  « 

mentin  insolvency,  and  the  appdnlTt^ftl  J  ."^^  '^"''  *'^  '^•«'" 

.      copy  of  judgment,  Winning  etal  a^Slt  L  ^'      •""*  *"  "'''8°'* '  *'»'"»» 

insameca^;  fifth,  extrrcfwpImSf''  ^'^''.^rtificd  billof  <^sts 
.    It  appears  therefrom,  that  on  the  22nd  October    ^^7±■■  a         *^ 
>W  of  Winning  e.  aL  v..  Downey  for  $^3^7  jl  '  ,^"^«"«!'*  i''«««<J 
from  the  Slst  day  of  July,  1874  and  oi  8391^^f '    l^  T^"'  *"*  ^^^'^^ 
1874,  and  costs  of  suit  Li  at  «M1  95     Satbf ""  1 '  .     "^  ^P^-^^^ 
wasdeclaredgoodandvalid.  Th^trtLe  26t^^X  ,^74^^^^^^^ 
fil^  written  declaration  that  he  did  not  object  to  tt  ^^Sr^^^^^^^  f"""'^ 
and  gave  security  for  costs  of  appeal  only      \    *'' V'^"*^  «f  sa»d  Judgment, 

'    ti  •  .   '  °      "Hscurny  lor  more  than  costs  on  flio  nnx^w*  •  . 

"  lM««>«chM  the  proHoooliry  of  sM  cL»  ^     .      »««»' «PI>««1,  but 
"  ■Mrelj,  without  hariug  ,  deTmiori      "  ^T  •«  aco.i«  hm  fe  ««, 

"mentof  tho22nd2te^n^a  1  '"l,"'''"    "li*'"'°S  "^  «"J"'I«- 

r-aor.  ..dth^tt,,.  icSjiiuS^^s:-^^  "sXi^rs^^ 

Cwt  ta  th.  poW   ated TttI' ^? ";  °'  T?"  *"  "^ *"«»»  »f  *!>■ 

..rtht;?^:f^trr"?^°*?"^^°*"°'«"''-""'«'.'i^ 

rv:  He'da  th...jLE^.^  srof&^r.t''d  ?  r 
sc%r;t::t*i:^"''''^^*"'"'™*^^^^^^^^ 

aa  he  gij  ftST'irjTr™."'  •='»"'«»»'  Ik*' j.dgme.t  ouly, 
K„.  ■,./J!!!i-  .T"'^  ^<^  ■*""»  ■°'«".  "X  <^WI«.>h.  thuudHi,  -*o..& 

~  -  ■•"-"*°"'' "' "J   *"'ut'i' ■  wn  anneal    tinnrt    l^w  4t.-r-    a-n-. — ■?—■-"      .         ,     g'  '  ^ 
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r         -  ouiiuii  nu  Deen  instituted  waa  «».«  :      •         «   .      -.— «u  nuiou  me 

th.re  were  not  aufEcient  gro^nl  ^  i^*  J!  ?.     ^^T-^"*'*  '"eg-Uj.  if 
now  .ppelUnt,,  in  fking^t  that  wri  T  i„      ''T'l"^  ''  ''''  ^^^' 
B«.ch  Bitting  in  AppealBhould^t',;'''^,  ".•/«"»'  ^^Z"-^""*  "^  Q^««»'^ 
maintaining  the  said  Writ  o»  L^.    '  ^  I     11^'°* '^  *''•  ®"J^»«' <^«"  « 
appellant,,  could  have  no  ZmZ  -   ^"^  '^'  '^*'  ^''^  ?'»'»'!«',  -ow 
signed  the  bond  onnZnT^^tf.'^TV'''  '''^-^^-^.  ^ho  merelyh 
the  p^sent  action  ofThe  ap^X  W^a^      !     ""'  *"  "^'"-   •^'•'*^°™ 
until  the  appeal  on  the  judg^r7trV-"    "^^^  "'  «uch.action  could  lie 
-     crpias  has  been  confirmed  *te  Supenor  Court  maintaining  the  writ  of 

^^:^^:^^::Z7^1  ^^'  --^--•^  -rsed  in  ap^al,     ^ 
•' The  CourtJtcrX^^^'"*' ''•''"'' ""^^'"^^^ 

dent.on  or  about  the^Hth  .^t;tmn87rb' ""^  t''/ 
the  said  Patrick  Downey  that  he  woj  d  iv!'.    >  iu  T "'  ^"''  ^'^  '^^  "h^^iff^r 
<lefuuU  thereof  they  wo^uld  pa^trdebf    Z^^'  'f'  ^^^  *''«^°"-'  «nd  that  in 
was  made ;  V     J     '         '*  ''"^  *"''"«'  ^^'  ^^ich  the  arrest 

"And -considering  that  iha  daifl  Po*-:-.!   rk  .  "  ■• 

tions  of  the  said  bail  bond ^  "^i"  ^   ,  :?'^  ^"^  "°*  '»'«"«'^  the  ^ondi-  ^ 

''And  considering  thaTh#^^^'*'*'''*i^*''«»«^^^^ 

the  said  ^rcfval  ft  Winning  anj  W  Lm  G   ^^^1'^''?"'^?"'''^  *«  P»7  to 
interest,  e^.,  aWd  costs  of  s«it%hiclsIostelt  f     »^  """  '*^  *^^*^'  ^'^^^  • 
'      "  And  considering  that  alth  ugTl;  ^f/S^^"  "^^^  "'  ^''''^ '    '^ 
from  th«  .aid  ^^  be  has  for  the  purpTi^f  h^sl^  '" ,"" ?«  W-led    ' 
t6n  consent  that  the  said  judgment  koaldTf      .i         *??*»'«''«»  «  »rit- 

"  A^  considering  ^  ti^ m>t7Z^^^T^  "i'^'  '     ^  ^     ^  " 
«aid  judgment  U  not  suspended  hv  tiiJL     !T  *  **'*'  ^^op^on  of  the      , 

«ffeol  as  if  „^  appeal  had  CTnaHC^  TV'"**  '"**"'"'  '"  ^"^^  ^o««,»d, 
amount  ther^tL^  ^r^lrZT^^'r'  .f*  Ig"«Ji«g  t^o  said  W^ 
the  ««d  respondent  hiZ^^;     "'"'''"^  *'*  ""'*  P^**"**  B^Wnej^frT      ' 

"  And  ooBsidering  that  there  ia'am*!.  «♦-  "       .  ' 

condemned  to  pay  appeUant  $946.^  wn^'i^*^;^  ;  . 

'    P^leins,  Walker  4k  Major  ■  an^  n    .       r.      '  '^"'^^n^  WVersed.        . '. 

»r«^%fortheap^Lr        "''"'-^''"''•''^^^^ 
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f'    M0NtRBAj4;;WTH  MARCH,  1877. 
Coran,  ^ONK,  J,  R^SAY,  X,  SanbOBJT,  X,  TeSBIBb/ J.  ♦ 


f'-^x 


ElLD 


^  Ji^CDODGALL  ■tai.,    . 

THB.€fNI<5N  NAVIGATION  COMP!anY, 


t 


ApriLiAKTs; 

SiSPONDIN'A. 

Present:  L'Hon.  JugeJohnsotti* ''       *■  "  -^^       - 

'•Laeour,etc.         '     ^      ^V  ;    -  \6  Ootobre.1875.  , 

.         "  CoDBid^rant  que  la  demandere«e  a  Bt^sanimeat  «tabli  les  allegues  de  la 
r^ponse  en  droit  au  deuxieme  plaidoyer  3s^  a^fehdeurs : 
Mamtitfnt  la  dite  reponse  en  droit  aa  dSUdemg  plaidojpr  des  dtffendeur» 

wears  Jett^  Beiqae  &  Choquet,  Avocats  de  la  demanderesse. "  / 

I'rasent:  Hon.  Mr.  Justice  Johnson.       -  *' »  '* 

.'•The  Court,  etc;,  "  '      '        .       *^ 24, December.  1875. 

^^Considering  that  the  defendants  cannot  by  law  have  or  maintain  the  con 

mrChtr-/f'*'\**'^^^^^ 

««.pdebted  to  the^plaintifi  in  the.  sum  of  three  thou3lSiinars  for  and  by  V 
reason  of    the  matte™  and  things  allege  iu  the  plaintiffs'  dedaration  and   • 
namely,  for  the  seventh,  eighth  and  ninth  instalments  of  i*n  per  Z^^Z^^^ 
"accrued  on  ^0  hundred  shares  i«the:s.o,k  «f  *•  iaidrmpanyftl'l 

r"ttifsumoftt±"^^^^^^^^  P^>-"^  aatiSy^t^L 

,     the  «iid  sum  of  th^ee  thousand  dollars  current  m6^ey  of  this  province,  with  JB- 

sieursJette,Bei(iue&  Choquet,  attorneys  for  plaintiffs."  : 

:<.     ft^8ent:Hon.M.  leJugeMvJkay.  ^         r        ',  •       ' 

Mr'.ri  *>         ''  '  ■         •,:,''  '20  Janvier  1876; 

r      -^A^'7     mir  entendu.les  parties  par  leurs  coptefls  i.ur  la  motion^ 

a,  ,     lea  ddfendeun  en  oeUe  cause,  le  oina  d«..T«H««,  «„....»*  ...-/_._•..,        *^^ 


"l^j^r    J'      —"'''»'•''- *'*H»''""""»a'ee  «eju«e  C'mfepitHiuite  Dar 
,     lea  d6fende„«  e„  ceUe  cause,  le  cinq  de- Jarivier  oourant,  soitrfen^^  1^! 


.^:^:A 


.4 . ' 


a* 


\    r 

f^QUEEN'S  BEten.  1877. 


"  ^e  dossier  et  1^  ScTiS^^  ^'^^''  --  ««»in6  > 

"avo^ated^;  d<3.pder^       "'t^Tr*''  ^''»^^«>q^ 

„  TM8IER,  J:4>fi«tte  caua^l^«„ta„n-  .:.:.:!   Mi,'.      .,»&         "f 


«^, 


Sir^i^iifc^^^r  p^^ 


5^'i 


'li^ 


, /Coolllard  qnj  vi 
Les  appelant 
■5  et  6tne  versei 
demande  alie 
cette  CojQpaoi 
«t  poesessenrs  de  ___ 
que  I'appe^Hiep  3,t4^. 
dus  et  echuBj  ^  oon^^ 

lo.  Par  ttne  o^bs^  eiii*| 
».  I'-r  dewc^iB^potisj^., 

y«'-e:Q!»eieiljLB^res' 

•a^ 


Ife  de 


10» 


0eD( 


^eftid|e,(p.h).-    ^      "j    il^^:" 

"  pa|8  de^O  chaque?^  u^ 
le^ao^4^74,in9o^hi 

■fioond  Terseinent,- 

itia loi,  qu'iljii^oiit 

P*«r  $4,000,  montant 


'let 


^t 


( 'plaid^rent : 


^j* 


'M 


i.1  .  ,.!    .*^,      "V»  f'?"®  OB  inqorporBe  Dar  Lftttr»B  »«♦«»*»_  ^ 


; 'd6  ^te  ezc^ti 
'','««» leu  d^eiidd 
^ai^  les  articl^^ 
iIi«ttresPatentes,i 


"imtenteisuppl^eoS^lS^"^"""?'''  ««^«"  P-^d-etion  <!«,  i^^^' 

i^Coir^Sup^rfeut^pir^^  ' 

«  fe^nse  en  dwit  et  renvoy^  cette  excepti;,!,. '    1 

,    qui  git  ^  les  d^fendcure  aoii<  actionnaires  pour  2nn 


bre\187$  a  maiQteno  oette 
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■f 
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|t  achetd  oefl  parts  de  personnes  qui  avaientpaytf  le  ler  Tebe- 
'toSmes  ont  paye  le  deuxiime  vewuwnt  sur  oes  actions.  — , 

^-^n  produit  aussi  an  certifioa>  confohne  A  la  28ine  section  de  Unioa-Hafii^ 
Wi,  ^  ''*^**  **'"  '*'  versements  demandds  ont  «t4  duement      *'""  *"" 
H4  fc^X^ompagnie  demanderesse  par  les  defeodeurs  appelant* 

,JV^}^^^^^  J«  21  d^dembre  1876  nn  jugement  coadamnant  le», 
d^femiemrs  a  pjiyelces  versements  ayeo  interSt  et  d^pens. 
La  Cpbr  p^re.  a  consid^rd  qde  ces  Lettres  Fatentes  n'^taient  pasjll^gares 
^eitp^ent  de  Quebec  avait  Je  pouvoir  de  les  4nianer  pour  une  oom- 
^op^rations^taient  )iwM^i,  la  Province  de  Qu<5bec. 
Tails'*""""        ^  Province  de  Qu<Sbeo  avait  seul  le  pouvoir  d'aocor- 
r    ■  T  .*"J^/a*ente8  pour  I'infiorporation  de  la  Compagnie  Intimee.    - 
Lalwction  &2  de  Facte  de  I'Ain^Hqne  Britannique  da  nor*,  1867  dit '  ' 
,   ^^."Dans  cbaque  province  la  legislature  poarra  exdusivement  faire  des  lois 

r^lauvesa.^  jnat.6res  tombant  dans  les  cat<Sgor[es  de  sujets  ci^essous  enum^ 
"reSiSavoir: 

.     "  lOo    I^  travaux  et  entreprises  d'une  nature  locale,  autre,  que  ceux 
enumerfy  dans  let  iMtigones  guivante$ .-  -  < 

''(a)  LIgnes  de  bateaux  a  vapeur  ou  autres  bfiUments,  chemins  de  fer, 
6anaux,  J«^phes  et  autres  travaox  et  entreprises  wUant  la  province  a  ane' 
'.    "S*", o'if  ,'" T*""  P"*"'"*''  ou,'6tendant  audetddes  Umite,  de  tapronncer 
Jin  1868,  la  L^islature  de  la  Province  de  Qu<$bec  a  pass^  an  aote  (31  Vict 
.  ^^^P^"  '^^Y  J'^^^TW^ti""  d<»  compagnies  k  fbnds  social  et  adonn«S  poV 
voir  a  rex&utif  d  autor^r  par  Lettres  Patentes,  la  formation  et  incorporation, 
de  tulles  ^pagnies  pout  les  objets  <$namer^  .u  dit  acte,  «t  entre  autres  pour : 
««J^'  ^  '  ^•~*^*  PO'*"'"^  de.tpate  affiure  du  ressort  du  commerce  d'ex- 
|H5dition,^et  la  construction,  la  possession,  raffrfitement  ou  la  location  de 
navi^,  battaux  &  vapeur,  quais,  chemins  ou  autres  choses  n<k)es8aires  aut 
fins  de  ce  commercb  d'expeditiofl."  **     ^.-  T 

Orles  Lettres  Patentes  oo%4es  k  la  Compagnie  Intim^Ven  cette  cause,* 
rf:.       en  vertu  des  pouvoirs  conKrfe,  par  ce  statut,'a  I'Executif  Provincial. 
J^objet  pour  lequel  cette  compagnie  est  incorpoi^e,  est  ^nonc^  dans  les  termes. 
mSmes  de  la  clause  du  Statut  qui  vient  d'Stre  cit^e,  avec  le  simple  ajoutedeces. 
matB-.'^daiunotredite  Province."    - 
Cette  Cour  est  du  mSme  avis  et  «"  <W  Ppin|oono<>9^^,^jugemenk  de  la< 


(-       _  -,  .  .   "^  y^  r"t"«!  '^"«"?»auiPWr*^  jugemepy  ae  lat 


a*hn6  leiappclants;  mais  les  appeli^^hivdquent  d'ku^  m^^d'appel 
,     Quelques  jouni  apres  le>gpii»Dt  final,  savoir  le  5  jaii^r,at76,  lesapi 
»Mis  ea  donner  avis^.«se*t6r^(  en  Chambr^ule  requSt?. civile  et 


^d'un  juge  un  ordre  de  sursis  du  jugement  final 

»eux.j&urs  plus  tardoette  requSte  fat  signifiee  aux  Intitb^s. 
V  QeUe  requfite  oivi^lfiegue  que  ces  200  parts  des  appelants  avaient  appartenu^ 
*  des  anmens  acUonnaires  qui  ^vaient  pay4  le  ler  veraement,  fc  dwuis  %  ' 
i!f  ?*"'i^°'i"°'^°  '^''*"  ^"  ***  '^^^^  'P^"g"«  q"«  ^^^^  c6dapt8  orient 


y-' 


lie Inoorpot^,  quoiqu'ils  vralent 


^*= 


**©, 


*»<♦, 


"',■  1 
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COUHf 


QUBBKS  JBfiNCH,  1877. 


lit 

Jans 


Wl)olpenoiiMld«Lir«e.d.ers..  "  ,,■•.» 

I^>  appelattte  al%uent  Qu'ilfl  ont  «nn«a^«VV  .  ^>     . 

recel,  ni  d^couverte  de  Di^«  fe»r«^<.  r    ^^'  ^      •*""*  P**  *"  <*»'  °' 

diS:;rSj;f  ir::.si  ^  r  'r  •"^^^^'^'-^^  ^°<^^  -•  p-  ^« 

pretentions  derpaX  oe^^Cou/"  ?  ^'f ^"'"  "'^"  ^nant au n.Jte  des 
^vecd^pens.  '  ^""  ««•'«««'«'«  J»gement  rendu  en  oette  .ause   ^ 

■     iXGr;,„„,,^fi„^„^^^^       J-'Jg-'^ntofSupcriorCourteoLfl.med. 

•^e«^,^y«e<feCAos,«c^  for  respondent.        "        "  1' 

(8.  B.)  *^  - 


,.  '  ■" , 

^   tiOnwai 
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lOURT  OF  QUEEN'S  BENCH,  18f6. 
JWNTREAL,  22J.D  M4R0H,  1876.    -- 


■Coram  DoBiON,  Cll, 


J.,  M<^NK,  J.,  RaMSAV,.  J.,  SANBrtiw,  J.,   TmsIER,  J.    ^ 


No.    153 
JOBIN," 


ARD 


SntfTER  KT  vm, 


RMPOKDiatrf"^';- 

hf  «?..,!l,    ..     "".  ''"'T"'  "'  '*?  '^''  "•'"'"  *»  ""•  •"»•  donee,  without  Soi 

il^^Z^T     "i  "»' *'*°.!"  '"'  "^P"-*  relation  of  the  fprmer  don.Uo«,  tlutt 

.thea^i^tore  of  .uoh  lmmove.ble  »t  .heri<r.  -le  U  j«tlfl<^  f»  eWmttg  to  be  «iie«d 

claa^tob5^5^SMi^^^nan»M,verto.ruIeaf.lllith^mfoV/o<ftwc«f^^  ""wto  , 

-,  This  was ,an '  appeal  fV.im>jttd>»ieDt  of  the  Superior  Ciurt,  at  Montreal 
(BBRTflgLOT,  J.,)  rendered  on  the  28th4ay  of  January,  1875,  under  t>ie  folio*- 
^      ing  ciroumstancm :      ■ 

On  the  23rd  June,  1873,  Helen  Shuter,  pne  of  the  respcJndenta,  obtained 
,   ^dgment  for  $2,981.48  against  the  other  respondent,  LouiaBarr^,  andother.  ' 
defendants;  and  upon  a  writ  of  Vendititmi  Ettponat  de  %rris;  issUed'on  th/^ 
20tlr  Jupe  l^T^,  Lot,  ^o.  1163  of  the  St.  Ann's  Wwd  of  Montreal,  with^ 
buildings,  sisited  as  belonging  to  ^liouis  Barr^, -was  adjudged  arid  sold  to  the 
app^lanj.    ■    "''-'  „        ■        '    '    ^  ;  ,  ^■•'■•■■., .... 

,  This  ^ropett^  had  been  given  to  Louis  Barr^  by  his  father,  Nicolas  Bari*i)v 
^^deedofgift  of  th«6thApril,1857,  J.  E.  0.  Labadie,  N.P.,  dulyfegistered,'on 
.thl^  March,  185?;  but  it  was  chargedf  with  a  sijbstitiution  in  fivor  of  the 
donee  a  children  bom  and  to  bd.bom.  r     "^' 

;Wl«m  the  appellant  purchased  he  was  not  aware  of  the  existence  of  this 
substitutwrn ;  he  dis<tovered  it  shortl^  .fterVda,  «^d  then  refused  to  pay  the 
jrarqhaso  money  and  oompletf  thejsale. ".     •"  ,  . 
■         The  plaintiir  on  the  17th  October,  1874;  prewnt^'a  pelition  for  a  resale 
\  V    i®  "Pf^'""*  contested  this  petition,  aHering  the  substitution  above  mei- 
4ion^  and  pleading  th»t  the  sheriff's  sale  dij  not  discharge  the  property  from 
It ;  that  he  was  exposed  and  liable  ti>  «viotioii  by  reason  of  it,  ai«  that  he  had 
Consequently  the  right  to  4pmapd  the  vacating  df  the  adjudication,  and  was 
.entitled  to  set  up  such  right  infanswer  to.andhar  of  the  pyntifs  application 
.f*'i.'"*?*  %/««sobi<idipg^n<fheprayedAat  the  adjudication  and  sde  made 
^  4o  b^  should  be  dciJlared  hull  and  void  ^  v.eatd,  and  that  he  Aould  be 
.J«K*.^e4  from  «11  UabUity  by  reaiod ^igUfarcbase,  and  theplaintirs  peti- 
Jion  rejected.  '%,''.  -      *  •  ,     |^^ 

|The  pliintaf  «;^^  that  the  4ecd.  of  donation  invoked  by  the  appellant 
.  m  Ijen  iuperseded  by  another  deed  of  the  19tii  July,  1867,, Ls.  B<5dard.  N.P 
Vj  which  the  robBtitntion  was  revoked  i^j— *•    >•  •  •  -  ' 


'A 


'■?''■-«■■'''' 


«> 


.  tion  was  ghren 


TolE^<y&dw,t  Louis  ^  in  full  projierty ;  and  t^^ 


"n 


Jobia 


COU^^  OF  QUEEN  8  BENCH.  J876. 

r       ji  II — k 


f 


j^i^ 


^*-  •■ 


—1 -7*— «-.        ■ .... 

0^,  .»t  appeared  by  the  ^rst  deed  of  irift  ♦i^TiT        "^ -*"" 

belonged  to  the  coi4.unity  ofTrope't/tw^  ^'iT^  "  ^"«*'«°  '•'« 

«ich  half  maa  conseqnenUj  good  and  valiAJ^fflBH^*  *'*  »«Je  M  to 
The  following  was  the  jiidgmentrenderjEiSi^        1 
La  Cour  .pre8  avoir  entehda  lea  denMSXTrTT  S      '~ 
oata,  an  n,^rite,  anr  la  reqafito  pour  STll  .•'^J"^'"*'*'*  P"  1^ts\^o- 
tair.  Andrd  D.  Jobin.  de  lUS  ill;  ad  „  '""'■*"'"'*"  ''^  «»'^  -^Jtidica. 
joillet  dernier,  par  le  shLde  HS^fct  ""urTr  T  *' "'^'  'iffiS?? 
p.^uite  en  .tte  ea«ae,  le  <,x..pe  c^tb^  d^l  ^'^'SiW^ 
oitadjndicataire,  a  renvovd  la  A*fA  «{««—-*  *^         wpJBfle  -Asnte  da 

-.  pre.™ ..  ;d.„..  /^H  J^^;,sr.*:rrr;''°"'^'  *  ^"> 

loi  d  la  vdte  dn  Ait  im».I.ki-  J. J^    .    '    *°  '*  '"«n»P»-«d|naire  et  suivant  la 


loU  la  T«^i)|te  du  dit  immeubl 
do  dit  adjodicataire,  i  moj 
dicafion,  avec  tons  ftais  ei 
le  present  jugcment. 

SoBiON,  C.  J. :— The 
Ann's  Ward,  City  of  Moi 
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Sf^A 


-,  -.  ..  ..vH^^««,     '»«  «'&Wic«ta.V«  Of  fot  No.  U63,  St. 
dents.    In  default  rfp.y«^7^."\„^7l^''^/t  the  ^t  of  the 
api.«a^answer«Ith.r^:"L^dT;^  :f  ^  ^  wh7ch 

to  LouwBarr^.  subject  to  i  wberitutiotfj,'^^^^^^^^^  P^« 

;  valid  title  could  be  conferred  on  U  Xri  .''*''*"' "^^  *''»»  °o 
•nbseqtient  donation  of  theT9th  July  1867  iT*^  S*'/"'^"*'*  *•»*' *^  » 
thia  a^mcTroperty  to  hi,^o1£'hl^t,^T'  ^'«'«''"B"^. had  given. 
mokedtheaubatWon  JiJJdinth!^  ^'  *?^  *'"'*  ^^^^^y  he  had 
'  ^There  is  no  mention  onn^tdolv^"'*^^ 
-oexnresaVevocation  Buf^ifh^ltt^^^^  •"  tl'^'''  ''"^ '^<  '^^^or.; 
fim  Anation  eoul*  be  ao Ivoirit  t^r^^^^^^^  '^'^^'^  ^--'^ 

enTitled^^arfunobjecdolTe  LmL^^  J^^^^^    *"'"^.  #*»!%  appellant  iJr^, 
.  appellant  is^rpoaed  to  bo  troubled  bv  fte  ^l.  m  ^"Tl  V' ''  "^^  «•**  ^^^^ 
-•Utution  created  in  their  Cby^^^^^  «lthe>l>- 

«  valid  or  not  is  immaterial.     uTSf 'J^  ''^f''  *"  «*titutioB 
risk  of  a  lavr  auit.    He  o-h  refu^  to^^jfrSK?*  ^""^  ^  ««»'»«  ««o 

thatthereisproUbleiotdt^htJJWtS^  ' 

Code  of  Civil  Procedure,  Art/St  and  71 7   a!1^  1^*  ^^^  AH#36?    . 
"Si  un bien  ^,  de l^'^i^^Z;^^^'^'''!^'^^  ' 

dantl^epareJlles  diacuZpi.!^^ 

1  Httveigier,  No:'425.'r  ' 

IZ  M|oi,  To.  Ve^e,  p.  938,  No.  6/ 
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COURT  OP  QUEEN'S  BENCH,  1876. 


The  following  was  the  judgment  in  appeal  :— 

le^t^^^  *  conaid^rjnt  que  par  acte  do  donation  da  6  avrll  1857  regu 
aetant  Labadlo,  notaire,  Nicola.  Barrt  .  donn*  ^  son  fils,  Louis  Barrd  A 

Sk1^^"«2"  ''".'  P  '*  •*"'  «""*  •?«'>««'"'*•  •»"-  «•  ^>«  pour  folio, 
par  e  donate.)  Lou.s  BarrXet  duement  en«$gfetrf  le  9  man  1869. 

JNjoolasBarrd  .«!%  donii^  les  memos  imm^bles  au  dit  Louis  Barrtf  sans 
Et  conridirant  que  I'appelant,  pour  gtre  «u(ori8^4  ,e  ref^e  paver  le  prix 

^    Ta^I   Lt"'"';  '  "^  ^^  "  •^^*'"  P"'  '*  P"^""*'«-  •*«  ''•«»«  ^«  d«"«on  da 
6  Avnl  1857  contenant  une  BubsUtution, duement  enV^gUtree. 
Et^i^t  qu'U  y  a  erreur  dans  li  Jugement  de  la  Cour  Sup^rieure  sifr 
^t  a  Montr<Sal,  afjrononc^  le  vin^t-huitltee  jour  do  Janvier  £l  huit  oent 

cluait  A  etre  deohargeH^n  adjudication.  »—    -^        ,     """ 

M^nSrirT  "''Jy^^*  <i^  P««*  avoir  le  second  acte  de  donation  da 
JLil!  I  " ',  "!afe*''»°  *"^  P"  •«  dit  acte  du  6  Avril  1857,  mais 
dS^^r.  •^^''"'*  #*"»- «»«  I'^rticle  1535  un  juste  s^jet  do  cr;indr6 
.dM»  trouble  poor  an ;p«5tendu  gk  de  substituUon  noo-purg7  par  le  decret 

T.f    'T"^^  T  ?  *^^^m^^  J«gement  da  28  jLZ  1 875. 

bST'fi'^S\^;r''f;*''''J'^'°*^**"  faiteA.rappelantde»ditsimm^. 
.   WM.le  14  juiflet  1874,  nulle  et  de  nul  cffet,  et  toarge  le  dit  appelant  da 

S'Tnl:!?',"!    "  TA^  adjudicihon  et  renvoie  la  r^le  pour  IwT^nch^re 
pnse  ooDtseJe  .di(  appelini    ; 

^  Eila  0>ur  condamne  rintim^  Helen  Shuter  k  payer  a  I'appelant  les  d^pew 

•^r'"  *^**"'^  ""'*^**«  '«g'«  «"  Cour  Inftrieare  que  sarle  pr^at 


%,■'"•'  Jodgment  of  Superior  Court  i^ersed. 

Judaft  <fe  fTw/efc,  for  appellant.«»c% 

■A..  <fe  W.  RolertiOH,  for  respondent.* 
■     (8.B.)'  *W   . 
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MONTBBAL,  2a„  UARok  im  """"^ ' 

Coram  Dobion.  Ch.  J.,  Monk,  J.,  JUMg^r  i  «. 

No.  169, 
/  LBVESQDfi, 

.if'         '• 
McCRBADr, 

H«lD:-/o  an  MMoB  tor  Mero.«hnw.-.  RwroHOMT  ; 

upon  Leve«,w'«  ground.    The  CoSrt  LTf     J  .'"^  "*  ^^"'  '"''*  ""^wb^i 
encroached  eight  inches  in  the  rear  of  th«7/  '^1  ^^  '^  •"'J"«»  »»>«*  he  h.d 
«.«  thi.  evidence,  «.ld  the  «.tior»It  L.IJr  ''T  '^'''''  -^with-Und 
have  .  iorn.^,.    It  ^^^j^  ^e  crueT^ie^d  7        '  "''  '^'  P"""  <»i'^ted  to 
^•7  which  w..  shown  „  clearlH  ^^I  t  T'*  ^"'^  *^  «**Wi.h  .  boun 
.  r-f-  P«^«i  beyond  doubt^  ThfSltt  ^  *  u  "''*  '^'"*-    '^''^  """'o-ch- 

"  La  cZl^^^^^^"^""^ ""^  ^^^  ^ourt  :- 

de«  declaration  et  n"^^Lt;7ql"?/S^^ 

ci-.pr^  mentionn^e.  ont  ^t^  com^^l  ^t  ,„r^" ''  «'"''  '»^-q»«» !««  voie.  de  C 

pn^  ..re^et  en  possesion  d'un  in^Se  ir"!  "*''*'  ■*^''"'  «  ^^  P<"«^.  P™ 

repnse  d'inBtance  ,Le  aux  ^i  fpf  r«"'{  "P'^*""^  P«'  '««  Intin.rjL 

-.meuble  ioign«.t  le  terrain  du  d"  apXt  dTl";'"  **  *°  P«-«"'«-  ^W 

et  d<?8ign<J  comme  suit  en  la  dite  de«l!S?  '  '^  ^""'»'* '»  ''^ne  .ad-oueat 

.  d<J«nt  queTappelant  a,  de  pll  r^r"  7  T  ""~'  -^-'  =  *  *  *  ^ 

pla?ant  la  maiwn  en  boii  LlT'f  ^"^  ^*  ^'^  «»«  Thomar  MeCr«iH. 

po-.dansiaiig„eau':^:rdi'rr:;;'^ 

bfiti^esenboisrecouvertesenbriqatrilaV!^^  et  en  oonstruiaant  ?„ 
dans  la  due  ligne  «udK>uest  du  teSe  r.  T"  *"  "'^"^  ^'  '"^^^^  ^ 
de  rappelant,  ainsi  qu'il  .ppe^  ^1!^^^  f  '  *  ''"P'^'"  ""^  'editS 
Perrault,  arpenteur  et  prodT.^   "  ™PP"'*  «»  P'an  annexe,   ftits  pat  H   M 

h^itpouceaaup.ine4'^;^:;X""",'^''^■-•"  1«^3  ^'«I^S^;  S.' 
^nne  Ia,geur  de  six  poucea'u  ;^^:f"'^:tl:"f,"'*'''^^^^^ 
fnawon  en  bois  da  dit  feu  Thoma.  ir«P    T""* '«  «'''"'«'d-e8t  de  la  dite 
jasqu;.upoint..B"surl.rueBra"„^^^fS  et  din.inaant  gr*d„el Jnt 

au  coin  sud-est  de  la  dite mai«,nenri^^d^^dTt?'^'''"^^^ 
Et  conaiddraot  qu'a  n'^tait  p«,  nWi^'J  "P"""""  ^cCmdj.      \^^ 


,:/^ 


■^t. 


COURT  OP  QUBeVs  BENCW,  1878. 


!•  die  jugeLnt  du  3awpten,bre  187^  .♦  „  ^ 


Cette  eoar  oam  et  anoalle  . 

lupouoeieDtreleipointf  "D  "  «t  u/C     2j  ""'*'* ■•'^•'«i»*''t A 

Bon.TeDture,  et  declare  1«  dit  .ppel«„t  nmnr IV  Y^  T  ..    "^"■'^J^  '"'  '•  '«* 

frre  .«  dit  appelant,  et  denlever ^paiie  dr  a^I  "**'**"  '*  '''^ '"'*"' «»« 
tionn^.  et  des  ditea  bfiti««»  en  boia  rrutrt!.  ^  ""*"■  '°  '^^  "^•°«''- 
l.diteli»i^redeterr.,cWA.Ltonte?Z     ^•".''T''^''  ■*  »" 

"  F  ",  etd'une  autre  ligne  ti^  du  tZl  ^F'  ''"'^  "«^t  »«'•"  "^^  "  *«  !><>-' 

tionduprtaentjugementkpartLdTd^jHr        *'''*'^'"P'"  . 

dite  lisior,  de  frre  appartenCu  dU     Xt  ^ dr'^  T^'^"  ^  '• 
P«r  repriae  d'inatanoe  de  faire  enlevw  lITi  °  V  ^      ?'  **"  ^  '^''*  I''''"*^' 
truitea  aur  la  dite  lisi^re  de  e"  Tana  rdTd^'  1""  ""'"^  *'  ""^''  «>-     ' 
.u  dit  appelant  dele,  faire  enC;::,^^^^^^^^^  P«™- 

ceaux  frai.  et  d^peoadea  dita  Intir/a;LX'^^';  *  ^'^  Cour  Sop^rieure  et 

une  aomme  de  |20  dedon.ma«,a  eU Jd/r„        "*""•  *  ^^^  ««  <»•*  "PP*'"* 
q«e.urlepr&ent.ppel.     ^^        *"/^^P*"  «"*<>"«  ^--t^CourSup^Jrieure 

f '"'«"^"'<*  Cfe,,  for  appellant, 

^°*^*'"*  <*  Co.,  for  reapondent. 
(a.B.} 


Judgment  of  S.C.  mened.  > 


COURT  OF  QUEEN'S  BENCH.  1877. 
MONTREAL,  16t«  MARCH,  1877 

^--  Monk,  J.,  b^mba^^,  ^^^^^^  ^^  ^^^^^^  ^. 

f  N6.  »7,         '   . 

-,.       .     THE  ONION  NAViaATfON.COMPANy, 
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codillard, 
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CafOB  N»v}m 

'     Coulllard 


\''' 


?»w 


;^.«^ 


*"  <Jf  »' 


tt;> 


.  ♦» 


■V 


.  This  jadgmeni  w(ffl  Wded  ^a^^^^ 
.,«.;'      " pPSIPAG&Ii! BE  N^VIGATlpNf  ONION'/-:        '  '  "  J 


^ 


V. 


-.4*^^ 


™ie«  P.U,  .«"::ri  'tt»x™<s:i'  'Hr "  °'""''  '^ 

.  wqu^rants.     ''  '  «  «e™naenr  Aug.  Gouillard  n'^aitpas  parmi  ces 


11 .,. 


^ 


*.■ 


>        \ 


'--::l»^ 


V     Mr  J 

aagtain 

'     '  ^uetti 

Jim  prfi 

.  line  del 

mpon 

'  "preuve 

"  Doitt(>re 

^jesdir^ 

tdataiireii 

"  pres  de« 

**.  fiera  reti 

""  ^'Je«^ 

"ce  qi'ils 

*"mesure< 

'^commenl 

lOiestl 

<  II  ept  d 

lard^  de  sc 

soascriptioi 

"     li'^umi 

.  •aacun  aote 

P'gestjOiK 

•      "mentsof, 

;    "ixW,tt,e 

gi  "tbenumb;! 

T   "after  to  bi 

""pay."  _ 

B  ne  rest 

■     I<efebyre,ce 

fawe  qnek 


v'C 

«  -    •■- 
■    ■  K' 

nj  * 

r^;  '■  '■ 

'  t^. 

".  •  .   t  - 

■  <v 

:    *       * 

» 
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COUliTOFQUTOsBfilJcp,  1877.     -  ,»" 

jugaMU  doit  SlreiontaiM  J'Appel  «t  d.  mtoc  .ri,  fe 

"*e .umber  of  .W«.  .p.SrT.wS;ri«  V  I'  ^^ '^P*'''"'  '"'*•. 

fc !!  .^i"*  P*y«r  en  marohandises. :.  Ai  laj^   /^ 


Union,  Navica 
-  Hon  Co, 

ud 
Couillard. 


♦ 


-^ 


'%■ 


-i ... 


.Ai 


,'ilv 


m:^;:r 

^^;5>: 
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'■■'■!  >  ■ 
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•"^^ 
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/ 


dd^ena.  "*  "^'-J"!  «8^  "o-reot,  et  .1  est  en  consequence  confirm^   avec 

'       Uf/.Jij-       \  n/  '^"*^^''»*  "f  Superior  Court  confirmed 

^««^,.B6y«e,&aoy«e^.  for  appellant.  . 

M  Crirowiyrf,  for  respondent  .■  - 


,  .      C<^UBT  OP  QUEL'S  BENCH,  187^?       -     ; 

y'  4-^.  *'ONTREAL,  22nd  MARCH,  1876 

•\.     %  117.  .^  'tS  ..  ■    <&:■'''-    .• 


V 


/ 


'     «l 


'%  '■- 


O  J 


■  .ml 


CAVERHILL, 

ROBILLARD, 

•  :■  ■■■■>-     ■■.■;,# 


••    _  ApPKLLAMTf  ' 


i 


*"'-r£scri%trsr^'ta.'"""-''"''°-»' 


Rbspohuknt. 
Court, 


■  4  ■    / 


rendered  on  the  last  day  of  term  anV!  T?^  ^P"**^'  ^^^^^  was 
to  appeal  to  the  PrivrCou„ct  Now ^H  f*^  'r*'''"  '''^  "*'**  leave 
#.«rf  instead.  ThJ^ZT^;,  ^1^  ^^  "'''''  *"  ^^  '^  thrSupreme 
the  Supretae  Court,  thaUhe  Cou"  did  17*^^  ^T'  '''''~'''  "  "PP*-*  **> 
cretion  in  now  allowing  the  l^TJ         ,        .  '' """  8°'°^  ''«y<"»<»  i**  ^i*- 

neurit,  to  W-given  witbiVthirty  d^r  "^  ''^^^'  ''*"''  ^^^  «T*«*' 

'  i^  V  A,*    .       r'  n'^'"**"'  '**  'PP'"'  ***  ^P'®"*  Court  allowed.'     - 

/■A  <B.H'.JfoierrtpM,  for  appellant.  .  '      1  . 

<^}<^i»Mibeaptf^,  for  respondcift-  '  "        * 

(8.B.>  .. 


.  Cora 


Held  :— t 

d 

TBe  r 

by  a  saj, 

tained  e» 

bfeen  no  i 

this  poin 

"  The 

^Sueto  hi 

i  tut  he  hi 

transferre 

District  0 

Jatfuary^ 

toise,  but 

or  made  I 

respondent 

the  absent 

The  res] 

'"L'ina 

wcontre  ( 

Ipusport  d 

de  cause  la 

•insi  que  01 

^Jitt^t 

•tteiadi'A  cij 
Thejudg 

Lorangtf 
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MONTREAL,  22NO  DECEMBEjl,  1876.  ,  ;r     . 

.«,ramDowoN,C..^MoNK,J.,R^^8.„        I       r  '  JA   ' 

\  .■•Ml  \nr 


.No. -68. 

ROBfiRT  STAN|,EV, 

iPefenSant  in  theCpurl 


AND 


APPJ|Iifl|Ni.; 


J^'    ,' 


^  » 


'    '  '     '  .         •  ":    t  '    ^^'^'"'if'^t^x  Court />elow\ 

«  question  of  non-aiguiflcatlon  i„  upper    -         '^      "  '"^^  '^'"1  "'•'■'•«  «>uld  not  r.i«  the 

TBe  respondent  suedthe  aDDellant  fcr  a«>Kc»T«>.  '    "^  .- 

by  a  saisie^rrit  before  jadgSi     T^  afSi     I    ^  '"''T  '^'"^  ''«"""-<'«'» 
tained  ex>ar^,,  and  thinTIl.  ^^"'"*  ""'^^^'^  J^'^S^ent  to  be  ob'..^ 

this  ^nt  the  app^ne  ren:::.^^;:^:^^!:-^''^  ^  ^«  — d.     On  ■• 

;butheha.addedtothaALrt"t;;,^^^^^^  .        . 

transferred  to  bim  by  Louis  Lt^r   h^Z      »^*7  -S^bemg  the  amount  of  a  debt      ,  .:     - 

Distriet  of  Mont  J.    S  ^M^'  "^^  ^^f  «*"  S*-  Martin,  io  tS^l/  «-" ,''  ' 

wT.iw  a  loiae      1  he  eiridence  nrrtvAo  «i.  (in  „     li  »       •♦ 


-j__ 


-  I 


...f' 


\ 


S'    - 


h' 


,^V 


Ja^a^.  Februa^  and-  March  T^??!  Si«  ^^5^^:^  "''  ^''^'^^  ^ 
toi8e,  but  this  transfer  i,  not  proved  and  I  ^        /       -"^  '"'""'^  «*-^^  * 
or  made  known  to  fee  apnella„r„„/    /       ^^"^  ^^'''  ***  ^*^«  »»««•>  served     >  - 
respondent  had  nol;,^;^^^^^"'^^^^^ .1«71  of  the  Civil  Code,  the  ' 

transport'deCyr  aJ'intimd   Lt,    M     f  •      '  ««"'***««»  ^I'»ant  du 
de  cause  la  signifieaJTeldUrnde^^^^    'i<rt-ieu«me„t  qu'en^^'l^.^  • 

rs:T^  par  une  juH;p::irL:^^^         --r^  - 

^Wr^>e.ir  dans  ^ne  cause  ex  p,,rte     A  Z!\  1        ^  ^^*''  °"  "°y*»  *« 

..."       .    w  .  ,,  = 


?•  'I 


*?    I 


>■   tt 


f  B<^ent  (jonfitmbisl. 


r.^: 


.'J' 


-i* 


"■'%'^j:-'     ■■':,. -'v..;.' 
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;-  ■'.,:?  ■ 
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-...'■.       -*''^ff 
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:^::r 


;         :  A?fGUS  MACKAr,         „ 


■m 


*v 


V8. 


: 

'  "'■^1^ 

•«   ' 

■''^'^r~' 

■r^^iy 

'Mv 

*     .?■ 

"  •'■■■■■■     .1. 

j^  '■•■ 

'l  '■ 

l<af»».< 

^  _  \:1-  '■ 

f '    .      '*  ..  '■"^  ^^-  LAWBENCE  iSA^MON  FISHING  CO, 


-  ■ ».   '"v 
Dei^dant. 


*:V 


.'%;:'- 


<4i; 


-•/#' 


*^:; 


;'?^f- 


ft, 

I*.-.- 


,  thi«  <™.„^.ppe.l  f,o«li„:,j„dg„.„^4r  tL  Courtis  '°  'T'"™' 
,  WW  ««e  gr<j„d,  fo  „-.^i„g  .^'^^  J.^^'^'i,  k"Vi»*ou.  «^^^ 

^locutory  judgments  in  insolvency  in^rfeteh  ^rSaf^Sv    "^f  ^'"^  '"^^^ 


It  Uright  be-a  very  imjortantlfera  1       .  '""'^.  '' *'"  ^"=''^' 
vJ<%  «^„*      »  /  .    'X'^"""  ™¥wr  lor  a  man  who  was  bein<»  nut  \ntii  iimi^ 
T^  tVMp  interlooutoi^yjud^ent  which  :th%»«  k.o  K.'>J^L'"^|gft. 


r?-' 


■"i7 


..■'^ 


affeotei  by  the  v.rJn<^j^rm2^T^'      '    I  '•  ^"""**'  "'Stt  be  s»rioa^ 
ope,  toji^,^  ll^Mil!^^^  "''•"^  ""^  '-^?*a^f 

l>.  kjWer,  fj;  piling''  «^ '   .       ..   '       •Motioo>  appeal  i^cted/ 
:  T«»Ao;i?fc  &  McLflrm,  for  defendant. 


"■^^ 


■■  .-l^*'' 


."^V 


_ii 


%^ 


/I 


'% 


.  i' 


iP 


'*:^ 


.'■'*■  if  ■ 


'Vl 


'".    ' 
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MONTREAL,  12th  APftlL^ 


1877. 


/T^ 


^    _  •       Corawi    ToBBANCB,  J, 

^  Am,,^  e»««/ ,™  ij^,  -  ra^.„  A..i.»«  c!^:- 

IH<»:— Hurt  tfc«  IYo»in«l.l  a..h.<^  ««^  t,,        .      L    '  v       y«.  .y. 

An  Apt  to  oompel  agsuran  to  take 


y         oat « Uo.»«e...  to  unoohatltuaoiwl  '  "*^ 


1.4  «. 


SiBtrict  therein  was  mJt^-k^/Z^^^^^^         %Hev,„„fe^Offioer  of  the 

Apousist  in  the  payment  to  the  t'ZTf   ^     '^'f"^^o{  sack  license  ^M 
,    Se  fssue  or  deLe'of  a„v  ^^o^^^^^  "f  of  thiaJ>rovin(^,  at  the^CTdf 

^    of  a  pum  computed  at  tbette  S  Ihll^.     V*""/"^  '"*"  ^•"*^  '^^  ^''^  M 
<»f  Ofle  per  ,«.,1  as  to  othe^lurlr  r      "i- f  *"  ^ 

.liP.a^t^employee.    Andihp^^^^^^ 

.itforeaa^ve  stamps  equivalent  rSet'^^^^^^^^  b^  in^ans  of  one  or. 

#t;for  whom  j>»:  in  w3ftS  \-  '"^''^'  °"'  '^  "*'«"^  ""^er  said    . 

^^m^i^  r  f  T-^  liable  for  the  penaUi^    ■ 

'^^'^ofQnel^^^Zy^llZJ^T^r^^  the  powers  ofthe  Pro- 

11th  and  latHSis  of  th«^/^   ^*  ^'''  ^'"''  ^rd,  4th,  6thj  1th,  9th. 

:  *f  the  ^perial  Parliament  .#G«rBSlTT,^r^    that  by  the  Act      ^ 
Korth  Amertc;  Act  of  W  it^s  IS  f    '  ^""""'^  ^''^  ^"*"'» 

for  the  Queen,  by  and^hh  thl'T-  ^     .      ""''''  "'*"'  *^**"»*  *«'"  be  lawful       . 

^C^o?s  of  baLda' tSke  a^r  fh.   "'"""\«^.*''«  Senate  and  flouie  of 
fjldai  in  Nation  ioVtl^^^^  'T*^'  ^^^  *"•'  ^  S"'*"""*"'  of    ^ 
«dd  A«-  asiigne4'ri"rto7haT'"1  T^'''  «»««'««<  subjects  by- 

%  greater  certaibtrbJ2  *°  **»« -^^S'^l^tn^^of  the  Provinces-    Aol  ^  ^ 

Pr.iter^o;:i;:,rxttLtrf  ?  ?  &  ^^ 

-SSdif«..n^i„..  in    the. aid   ^'^:;^^^  - 


•»  !'■ ). 


T' 


j:.    'v^".' 

tt 

! 

■hf^A'^ 


t 


l.«^^;:^'., 


were  in  co^jji, 
North 
■ .  I.'" 
tion  o: 

II.  TS 
panies  In  and 


•  '      .  ? 


IRCO0KT,  1877.1-  ■ 

*S?"      f"""^  ''»>>»  Ike  Om^ot  ,„bi»l.  „„,   ,v     •    , " 

ThemisDgof  mooevb.  .'■..-5'  ^°""'°°   »"'«'i«   •nd  comniercij 

■    «..«..ed,  .k.«id;o.£'CS°lT;ubh  ST,  °  ■?*"'•  '"""'>"'>'• 

■       W P'iratc  nature,  eompriMjin.k..."''""'"'' ?'"■•'•«'•  »f«l(».l 

18«7,  in  this—  "-provisions  ot   the  said  British 

provisions  violate  and  infrinee  anon  th« 

:•     pu.po..top^vid.f^r^*X^^;^-^  *"«  Province  .fQ^- 
Wit,  by  the  levying  of  a  tax  upol  in^Zn!   ^^  *^^*  «'  ^J'"*"  of  taxation,  to-  ' 
jeans  of  a  stamp  duty  «po^r«T^^^^^^^^^^  insurance  contraots  by 

•:  r  ^««7.  -  bein;::^:  ^L^:-^-^^  ^eS^ 

doe.  not  faU  within  niattTrs  thereby  Sedtol^^^^  Canada,  and  it 

comprising  the  said  Dominion  of  ZZ^Ta       h^'?'"'"*"^  ""^'^^  ^'^n^o^ 
,%  defendants  further  a  Cthat   f  ^jlr^^^^  ' 

pl«%tira  declaration,  the  delndalle  "   h    H  U  '  "".'  ^'^^''  "'«""'»»«'l  >" 
«ion  of  the  license  issued  m^rZlet'r   H    P  If"  "'^  **  "**"*  «°<^  «^'»- 
.     «.  48,  and  the  Acts  amendij  t^e  JLl        t'  ^'^'"'^™'"'  ^*"  ^''"'"<J«  31  Vict, 
ness  of  Lurance  in  any  pa     of  In.'  ""^''T'l^  ^^^n.  to  transact  the  busil 

Act  of  the  Province  o7Q:Z\t^'r'''""'  ''''"''''    ^"^  '•>«*  ^  -^^ 
.      further  reason  that  it  inte  ft.1  / 1^^^^  ^''<i  in-lid  for  the 

the,  bu«ipe^  of  life  and  fire  i    Zct  Sn   hit       '""'T  "^  "'^^'"^  ^ 
defendants  hbld  and  posses' and  ha v!  .  rtehV*  -  "''"  "'  ^"'"'*'"  '''''«'»  '^^^ 

,    the  , aid  license  and  of  the  SiexZlnt^  J^'^l'^  ""^^'^  ""^  ^^  ^'«««  «f ' 
fti*B  with  the  effect  «.d  oZtbn  of  h"      ;^"^'  ""f '"  ♦'««»««°fl'ct«.nd  inter- 
Cao-da.     That  the  said  Tty  or  "a 'if'^     T"*' "°*^  *^'  *''«  ^""«»-'  ^^ 
virtue  of  t^o  provisions  of  the  act  'f  ,h     Tt  ''  ^'  '"^^^  »?«»  '•>«»  ^y 
Quebec  does  not  constitute     di^^t  eL  witM    .J^'""""*'^  ''  *^  ^'«"'«'«  «' 
;  North  America  Act,  1867,  and  ^t  11       .     ''.2'""'  "'  *''  "''  ^"^''^ 
•  «^ta.  within  the  Vro.i.iooTl'Z^r^'^^ '^  ^^^^  '"eg^'  duty 
«g  the  Insurance  c««p„ni,  P^^r^rZ^ iTt^tJ^L''T  '*"'.'"  '^"•'- 
:<«»«,  «  illegid  ana  ineffecfoal,  ir^sniuth  «  thJt       ^''^^  "T  *"'^'  "^^  *  "■ 
,   "^    •  ,  .'     """""'"*'»'*  twsine«-carned  on  by  the  in- 


*, 


■  sorance  co 


• '    •..'"'? 
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^±-7Mr~ 


/•p 


^SUP^RiOR  COURT,  1877. 


/ 


\ 


•  surance  oompanieA  ia  not  amone  those  fnr  th^v  Z      ^~" — "■— 

Tlie  Qaesn  In*. 


\  P.^  ClIBlAM._Th;Zta  of /..  u^  •"* "  '"•^-''^"-  T.      ".r 

>th^poIicie.of  insuroXteTfe^r!^"  •<^'Pi«ed,  ».„«,,,  ,te  issue "co<SX/ 

ment  to  the  defendants  ut.d  r  the "rVic  c  IsT  ^:^P^on^^ 
000  in  securities  of  the  Dominion  Thl'  \}  ""^'^"8  ^''^  ^'Po^i*  of  $150,. 
the  Provineial  statute  39  vTcc  T^fsh^^A  .r*'""  ***  ''~''*«  "  ''»»«»»'«' 
I^^slature.  It  becon^s  every  i^u'al  to tTlf^^^^^^^  ^T'^  ''''  ^'"'"""J 
To  use  the  languag^'of  Chief  JuS  M  k  n  *''*  '*^"'^*'^  ^^^  *»»«  q^^estion. 
in  the  United  S^^,  ^' ^tl oTI^kJ  '"  """^'^^""^  *  «•»««  Wion 

the  validity  of  an  ac\  which  irrpl^^^ 

Province.     The  Constitution  of  orr  countl J^  u      ^^"'*"''"  "^  ^''^  ^State)  - 

to»S#.i8tobe,con8idered;thelZir^^'";S;'^''*"^^^^^  vital 

importance."        """""f ?'««<'''  «uch  a  question  without,  d.eepsenseof  i^,. 

Wealth  of  Nations,  Book  V   ZZ^uZ  A      u^t""' '"'    ^"^^i^hi, 
-.."  Taxation,"  aid  otheriS^li!::,^^^' '" '''^  E»cyelopedia  of  Science.    ^ 
this,  a.s  well  as  the  very  n  tuT       he Tx     Lft  ""r'  '*  '"^  "°""^"*'  «''^- 
the  Confederation  Act"     It  ^71  !  „  "'*"'""  ne«t  to. the  clauses  of     . 

clauses.     91  sats  •     "It  sh  11 1 1 ^7^ 7  *"  °""^'''^'  ^''^  ^^^^  ""^  92nd      " 
and  consent  oriL  Sen  Lt' no  K^^^^^^^^ 

order  and  good  government  o/S^  b  S^  ^^S'I'T  "^  ''^  P""'     ' 
?Uhin  the  classes  of  sub'ecfe  h„  th^  1  7  ?  ""*"*"  ""'  coding 

w  of  .he  rro™  j°ttf:';^ittzT,irr:'j  *:  '^-  ^- 

generality  of  the  foregi»inff  terms  of  th.«  aJ-  ^'  •  .  ?  "^  **•  ^^'^t  ^^e 
withstanding  anythiT  n%t L  aI  ttr  7'  •  '?"T*'^  ''^'"^'^  *»•«*  ("«^ 
Parliament  of  Canada  extends  to  !'!.  ''"'  ''^"'''''"^  authority  of  the 
.irts  next  he^rnat  Jlt::rttet^l^^^^^^^^  '''  ^'^-^  ^^  -»>- 


r  I'  V"^  "^g^'atJon  of  trade  and  commerce   "^  ~  * 

3.  The  raising  of  money  by  any  mode  or  ^stem  of  taxatio,  '       - 

■        *  *  *  *•  *    ■        *  *#■  "     ,     .^ 


^ 


■tf-Tjiirr 
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'rf^^  /^; 


'SS 


80 
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mdo^the/ecisLsof  rCelc^^^^^^^^^^  Reference  ha,  been 

orbing  out  of  the  occasioull  3r^Vr^?      ""'^^ 
^It  will  be  rea.e»bered  that  w  en  1  „  J"''      »^''"  '""  ^''*'  "^^'^ 

/  -      gave  to  the  Federal  Legislataro  th!^„  ^  7-^f  ?"'  ^''^  coUtitution  only 

State./-Thia  had  been  tSt<L^^^  " 

:  ^  bratedwork  onDemocracTin  aIw^^^^^ 

the  Federal  Goven,melt  we"  ^^^^^^^^^^^^^  -attributes  of 

among  them  was  declaredTremat to  the  r    '  '"'  '"  *'"  ""  nlincluded 
Thus  the  Government  of  the  SWreml,S^^^^^ 
/  -  eration  was  the  exeeption."  "*  *''"  ™'''  ^"'^  ^'"'*  "^  the  Confed- 

desolated  so  laige  a  porUon  of  tit.      ""•""^''^l^  ^""""e  ^hieh  had  so  long 

,    be  no  ,„estionl  to  rrplt;  rfte'c^"!'? '^-^  ^'"  *'^'^  ''^^''  " 

nate  position  of  our  Provinces     H  .!^  Government  or  thp  subordj- 

.  should  be  strong,  fer  ftl"    ban  brPedM"'  *^  *^  ^^""''^  ^^"'^"'i     " 
in  elation  to  Z  Stat.  GovrrJmentl       '  '"'''''"^^  "' *^«^^"'*««*  States 

^     ,  i.  the  classes  of  subjects  brthe  AcrU!!      .       T  '"  ""''*'"  "*•*  ^""^"S  »'«>- 

,      .        .     ^--Provinces;  andigr^tor^tu^^^^^  ' 

of  the  foregobgterms,TtwdS;^^;r*°' *'"'*"''*  »^^  " 

Act),,he  exduL  legiiat7a„l^^f  J>    lr^'*^»»«-^'«S?  -nythiig  in  the  , 

within  the  classes  of  Tubj«,renur!^*1       "^' ^^^'^'^^  ^''^^ 
"And  any  matter  comtnUhraTv^^^^^^^^^^^  "T"«»«*"d  «»r«^^ 

this  section  shafl  not  be  d^^^^to  ^^l^-tJ^'^T  ''^  ^"^^'^'^  «"»3e^  i" 
.       ^ .  or  private  nature  compriseTS^ft       ^  ""^"^  ^''^  "''"^  ^  ^"'^ttors  of  a  local 

.    :      >      ^-^nede,clusSr^rwSS^«'--^-«^bytht 
Reference  has  been  n,»H    !!ur-v*^***^^ 


%    '  .   ft-  ^ 


'k]  -  ■&,■ 


"'J ;, 
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^75  !>■  ■ '  '^^y^r- 
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„  I)' 


.t 


*•  *  ^  :f  xvv   . — 

which  righia  are esUblisLTplii!^  .trn:*"'^'*^^^ 

which  shdl  in  effect  niake  Chrenroym^onho-     ^f'''  T  l"'^  "^  »'"'*^«"  ' 

upoh  the  payment  of  tribute  JtrsTate.'^'"^'''  ""d  Privilege,  cot,tiDgeot>^. 

^vl  Z  ^"''"*"«'">«»  Limitatiooa.  p.  486.  .         ■  -    -^        ^      ^  . 

power,  Which,  in  its  na^^of  rin^l  S  ""'  '""'"'  ''  '''''"  *«^'»8 

tipnal  lawHOf  the  IJdSS:    '  "^   P^*'^'«  ''">  or  repugnant  to,  the  constitu 

tion  or  otherwise,  to  yetard,  impede   burden  or  in  7  '*"'  ""^  ^'"'''  ^  *'?*«-    " 
open^tions  of  constitutional  iawrenlcLd-h;?.  ^  '""^''  **»  «*»''*™'  tbe 

m^f  the^^«  vested  in  thTkdrLtr^^^^^^^^^  ^  ^  into  cecutio. 

Due^  Pdn^utionalJurisprudence,  p.  384.  *      '"       *  - 

In  McCuUoch  vs.  Maryland,  4  WhiL  qifi  nk-  p  t     • 
-"  That  the  power  of  taLion  it  1T1,  t   '    !'     •^"'*'°'  *'"«•»«"  ^''•d  = 
.  the  State!;  th^it  i.„otTbr2^  bTttTi^Jr?^^^^^^  that  it  is  retained  by 
crnment  of  the  Union :  that  S  tlh.    T        *  '""''"'  ^^'^^  *«  th«  Gov-^ 
errih^entCare  truths  'whth  lCn':'^::T'^rt'  ''  '''  *-  ^- 
aount  character  of  the  constiironTh!..  •.  '    ^"'  '""'"' "  ^^e  para- 

.     ^o^theactionofev^Zt^l^ 

to  the  constitutional  lawsTri^^.   ^^ wZr^^^^^^^^  ' 

"    "«  entfrely  repeals  that  otber  as  if  express  t«l^'^. ''^"^"'"'•'  *"  *""*'^«'"* 
The  claim  has  been  sustainad  1  '       •    ^f      ''^  '^^^"^  """^  «8«<J-     *  '  *       * 
.  >stitutio„     *    *    *^  aZ*i:VcaSrof  bf ''  "  ^""'^'^  ^«^-  '^^ 
reading  it  into  shreds.     Sis  kTJ  Tn  JL    •  '"?  '"P""'*^^  fr««»  i*  without 
iaws  made  i„  pursuance 'th&Cuprf*"'  f  V^^^^^'-tion  and  the 
otherprop^itionsarededuced^  T*    I  *•  ^™"' ^''^    *    *  ** 

create  impliea  a  power  to  preserve     2   Th»*       -    "^  '   ^'    ^'"''  «  P*"'*'  to 
^^iTerent  hand,  is  hostile  t!  aTdTnibmpatlt  Xrel"  '"^™^^-^^«^  ^^^ a 

^isttnrr??rr^S^--^ 

toU,_  C.  «,  «,e  State  «.ld^ t^^Jr"'''**°S  tbem  mider  31  Tid 


y^^ 


<• 


,0 


MV 


n 


<s> 


Ang*r,      of  plaiotira  dcrijfcflA     The  clause  i««,  rir^V '"'"'."    •  '- 

r  •     <•  7,  ^s  infVinged  upon  the  eJZLe  ^^^e^fc^r'"^^  ?'''^"' ''  ^'«- '  ^ 

"        therefore  »hat  its  enactments  should  Lflr«!r-jy^  -     ""'""'  I-egialaturc,  wd 
"      \"  fhr  defendant..  '**>  diaregirded  m  tliis  matter.    Judgment 

"    ,      .         Echeartl  Carter,  Q.  C.  d    Ihr   r „     '.   ^  ^  \.  -Action  dismissed, 

for  defendant!  '     '  ^^   ""'•  ^^•.^^'•'•'  «•  ^•.  ''•  J^'eph' Doutre,  Q'^  Q 

superior~coilrt;1^7.v 


r 


MO.VTREAL,  20th  MAPCH,  1877. 
CorwOT  DoRiON,  J, 
"        ^    Xo.  700.    "^ 


i 


"     '     The  Mohons  Bunk  vs.  iiej/niour  et  a] 
«ccept  the  same.  •    ^"        "'"*''•"•«'"'>«  "nUeqataay  reftiM  to 


?y  the  plaintHTa  against  the  drawer 
was  not  protested  at  maturity, 

>y  twoofthedefendants^carryingon 
'SFuglj  &  Co.,  upon  C.  E.  Seymour, 


,  PiR  (;?CRrAJ^ :— This  is  an  action 

and/the  acceptor  of  a  bill  of  «cha 

'  '"'•'^r'tlje  following  circumstances  Jdf 

.     ,  '^'"'"tillpfexchangewasdrWninxw 

business  there  under  the  firm  of  Wm  tt 

'  He  one  or  .he  .«,er  bill  of  ..ebrje    7.'  i.!  !     •  ?°  "  "°*  "■'"°  ''«'" 
<l  """"f-    ""^^'P«"'»otionbywbioblbe 


c 


:  / 


J^^^'ti 


StA^RIOB  COURT/ 1877.^ 


8^ 


them  ID  order  to  nrcv^nt »)..;.  -   •  j    «  T  **  oejnioor  to  draw  on  .       ♦*' 

Dunspaugh  &  Co  have  iiiv,fi»„^  .   i  k     ^    .     mat -by  suc^  paymei 

tt.lMnountta.TTOd  .ndrtf™.    i      ?  ^'""J'  l>«d/ih»  beneSt  R 
.h.n,.hc.™o.n!^I^"dtnjJr.°2'"'''"'°''''r'''''''™"»« 

,  b,  .h.  pwnua  .ppi„  ^  r:tTitdi?T.r:"H  ^'■'  ^"."-"^ 

■  ter  and  spirit  «f,our  laws    '•  Nn  ««„  „  i  ^  .  /^  "*  ''W'nony  trHh  th^ 
.    What^Ltie  -i7of  dZ  a^^S^^^^^^^^ 

■  -good  tj.e.advaacc«  to  be  mad,  to  retire  iheiSlf    N        '  '""X^'"^^'  "'"'^ 
.mterpret  it  otherwise.     If  so  thev  ZZ         T        "  '"'"*  ""^  ^""^^^^  coaW 

r^IVdUei^draiVbeen  pn^^^J.  I^:^;:^::^;  7' r ^  "''"'  ''^•-"''^  «>« 
that  this  difficulty  would  nothavea^oTJT^^t  ."''"''  '"'^^  '*  ^  P^^'^Wc 
Bank  of  British  JJorth  America  ^Tl  \fj  !  ''^ ^  °' ^•"'™««  &  The- 
this  case.  And  actiogupon  the  same  triuLJly'  f"!  \  **"'*'  '^Mi^Me  to* 
-ust  have  judgment  for  the  amount  clS^  '"'  P'""*'^^ '"  ^'''^  «»««« 

Mlott  <fc  Co.,  for  plaintiff.  /        '     "  Judgment  for  plaintiff. 

A^rrr  <fc  Co.,  for  defendanto   h        / 

.,  SUPERIOH  COURT,  I87e.       '- 

MONTR^A,L,29rtf  FEBRUARY,  IffTG  , 

;    Coxani  Mackat,  J.         . 

^  .  •■  '     Jfo.  609. 

*^    '  .    *^ 

--  "  -^orin  V8.  JTendergoii.        '■ ,     . 

rendered  in  ^'Z.,  "^^i  SZi"',^'-JtZ  tf  •"'"'  "' ^""^"'' 

As  tothe  Kcond  objection  I fru.f^^''"' """"■•"■ 
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SUPERIOB  COURT,  1876. 


KpriB       All  notices,  thererore,  eerved  on  Kellv  A  TWinn  -«.-        j 
««J5.«..    Dorion,who  was,  und;r  the  ciron^^lZ  ^  plaint  ^r.  T""  ""  ^'• 
the  cause.  McCarthy  &  Hart,  9  L  C  R    n  m  j.  -i^    f^  representative  in 
tion  must,  thereforef  be  r^ec  I         ^' P- ''*'*' ^''^^y  •'•  P<»'"»- Thepeti. 


->i^> 


Doutre  &  Co.,  for  plaintiflT. 

A.  A  W.  Robertson,  for  defendant. 

(8.B.)  ^  •        \ 


Requite  Civile  rejected. 


i  COURT  OF  QUEEN'S  BENeH,\l876. 

MONTREAL,  225D  MARCH,  1876. 
<7on«»n  DoRioN,  Ch.  J.,  MoNir    T    DAuoi-b-   t    o  ^    „, 

,         .  ^.,   lUONK,  J„  ilAMSAT,  J.,  SaNBOBN,  J.,  TeSSIEB,  J. 


No.  85. 
MALLETTE, 

I  ■ 

AKD 

LENOIR, 


Appellant  ; 


\  '  JljESPONDINT. 

and  surprise.  -''"'""' "»"•«««»«><»  thtt  the  bond  wm  execute<y.y  error 

DoRioN  Ch.  J.  There  was  first  a  petition  to  reject  an  appeal  bond  .^iven  for  an 
appeal  to  th.s  Court.  It  appeared  that  when  the  securityTas  tenfler  thra" 
tomeys  for  the  respondent  submitted  certain  interrogatorfes  to  the  su^t^;  touct 
ang  th«rsolvency,and  while  the  interrogatories  we^goingon.  the  Pr"^^^^^^ 
according  to  h.s  statement  of  the  facts,  by  mistakf  si^ied  the  bonTwTtS 
getting  the  sui^t.^  to  justify.     The  Court  had  now  an  "appeal  bond  befo^t 

on  tt'Zth    iT^"=    B"*  the  application  to  rejec't7heiK,ndwa^^ba^d 
Z^Za  '^'''\^^^^-fp^^  surprised,  and  signed  before  the  sureU^^ 

The  petition  which  had  been  presented  to  set  aside  the  security  bond  would 
therefore  be  rejected.  No  injury  could  be  caused  to  the  respondent,  Tthe 
su^ties  had  since  justified,  and  it  was  pnly  a  question  of  coste.     The^w^ 

who  fvl!!^     «;  appearance.    The  Coui^t  mt«t  reject  thU  ground ;  a  party 

li^^!^     ^    ?  'P^"***  ^^^^  P**^*^'"'-    Thej«cond^„nd  was!  thlt 
the  petiUon  was  not  supported  by  affidavit  or  authentic  docurnts.     ThU  w« 

motionTLT"':!    "^'^    ''''''''  ^""'^  ^  ^-"^  with    coZ     Z 

Zewh^^tt         "^  ^  tT  ""^^^  ^  ^^^  ^^^  «>«*«•    The  point  was 
somewhat  the  same  as  in  Dallimore  &  Brooke.  . 

Doutre  &  Co.,  for  appellant.       |  *  Petition,  etc.,  rejected. 

2'nwfei(fcC'o.,  for  respondent:     I  , 


(8.B.) 


^;i^ 


\%0§^i 
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ESPONDBNT. 


COURT  "OF  QUEEN'S  BENCH,  1871 

*.  MONTREAL,  2l8T  MARCH,  1877.  '  ' 

Coram  Dobion,  Ch.  j..  Monk,  J.,  Ramsay,  J.,  Sawbobn,  J.,  Tesswb,  J. 

THE  MAXOR,  4c.,  OF  MONTREAL, 

Appellants  ; 

AND  , 

•      HUBERT,  STEPHENS,  BARRO.V,  PINSOXBAULT  &  STEPHENS, 

„.  ^  /  RlSPONDBNTS. 

Held  :-Th8t  a  Judge  of  th^oni*  of  Queen's  Bench  has  powerin  Chambers  to  extend  the  delay  tor 
giving  security  on  an  appeal  to  the  rrivy  Council  beyond  the  delay  ordered  by  the  Court. 
■8  that  within  which  security  must  be  given,  whenever  he  is  seized  of  the  matter  prior  to 

-     r«„?„Hl!l!^"°  '^'T^  ''^J"/ '  '""•  °"  '*""'*'''  '^'"«  P"*  '"  "**'''■'  «»<"»  extended  detay.  the 
respondento  are  estopped  from  executing  the  JuJgment  appealed  from. 

Dobion,  Ch.  J. .— Le  16  aeptetnbre  dernier,  les  oppelants  obtiiwent  pemis- 
sion  d'appeler  a  Sa  Majesty,  en  son  Conseil  Priv4,  en  par  eux  donmrnt  cuution 
sous  SIX  semaines.     Ce  ddlai  devait  expirer  le  28  octobw  dernier  ct  ce  jour 
.    m5me  les  appelants  c|«formdment  a  un  avis  qu'ils  en  avaient  dpnn<5  le  25, 
ofiirentau  lieu  de  cautionnement,  do  ddposer  dea -debentures  de  la  Citd  do 
Montreal  au  montant  de  $12,000;  ainsi  qu'ils  pretendaient  en  avoir  le  droit  en 
vertu  de  I'acte  34  Vict.,  o.  4,  s.  14,  qui  autorise  un  d<ipot  en  argent,  en  bons 
de  la  Puissance  ou  de  la  province  de  Quebec  ou  en  debentures  de  quelque  cor- 
poration,  pour  tenir  lieu  de  cautionnement.    Les  Intim&  s'y  opposorent  parce 
que  les  bons  offerts  dtSint  ceux  de  la  corporation  appelante  ne  constituaient  pas* 
un  cautionnement  pour  une  dette  de  la  cite  elle-meme  en  ce  qu'ils  n'offraient 
auoune  gifrantie  additionnell,.  -^  M.  le  juge  Monk  prit  cette  objection  en  consi- 
deration, et  le  2  novembre  il  renditdans  chaouielde^  cinq  causes  le  jugement 
suiTapt:  .  ^  '  ^  ° 

.  "  It  18  hereby  field  and  considered  that  the  said  bond  or  debenture  so  offered 
"as  security,  by  the  said  The  Mayor,  Aldermen  and  ditSens  of  the  cityof 
"  Montreal,  being  a  bond  of  the  said  corporation  of  Th^Mayor,  Aldermen  and 
"  Citizens  of  the  city  of  Montreal,  cannot  be  taken  as  sufficient  security. 

"  It  is  ordered  that  The  Mayor,  Aldermen  and  Citizens  of  the  city  of  Mont-  '4 
"real give  security  on  their  said  appeal  to  Her  Majesty,  on  Saturday,  the  4th  ' 
"-instant,  in  pursuance  to  notice  now  before  me." 

Le  4  novembre  les  appelants  depos^rent  une  somme  de  82,612  dans  chaque 
cause  et  cette  somme  fyt  d4e]u4e  suffisaute,  quant  auz  quatre  premieres  causes 
et  fat  Teqn  an  lieu  de  cautionnement.  Dans  la  cause  de  Sutherland,  le  montant 
du  cautionnement  ayant  6t6  fixe  k  «2,812,  la  somme  offerte  etait  insuffisantti 

?"lfo«  J'^  '^'^*  "°  ^^'"  J""*""'*"  "'  P*"*'  ^^PP*^  ^n®  «»°»n>«  additionnelle 
de  9800  et  cette  somme  fut  en  effet  deposee  le  6,  crqut  oompltftait  le  caation- 
nement  dans  les  cinq  causes.  •^j' 

Lee  Intim^s  se  sont  opposes  k  la  ration  des  sommes  d^pos^es,  parce  qu'elles 

aunuent  dft  Stre  offisrtes,  ou  le  oautionnement  donnd,  avant  I'expiration  da  delai 

fix6  par  la  cour,  c'est-irdirtj  avant  le  29  octobre,  et  ils  ont  demands  &  ce  que 

T,  Tf"  *'"**°'  ""''  *  **  Couf  Inferieure,  pour  les  mettre  imdme  de  pro- 

eder  A 1  ei6outiop  des  jageinenta  rendaa  tju  teur  favwr.    Lnnr-objectioiMyaut— 

*  Vol.  XXI,  Apbii.. 


'ft 


'^'. 


......  -J.,,. ^ 


■^^:":f 


u-w-^' 
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"  en  d«to  aa  10  ,cptei4»  <!«»!»  I.  J    -••''''"'"' "''"'■ 

•  ■■-a.do,•A„^^'^df^J:'j:1>r«r '"— '-'"^^°°'  ""•^™""' 

Cet.rtiol.I179  est  <i«n»  les  lemen  .uivanta •'  ' 

•'  ,»„,.niv,e  e,„„..„,e„,  %       ~  ^Z  ^1"°''  1  ™"'?°''  """""'  ^' 
"jnscnicnt  scrail  inSrm<! "  '  '  *'"""  ""  «»»  »"  '« 

,  ,    1'   ■  Mo  pn„rr,.,t  nccorder  trois,  cpatre  ou  cinq  mis  J  elll'J ..„  . 

iu.cc...-|.„c  cf  cc  .ic-I:M   n 'a fleeter.-. it  nullon.efU  I.  Hrnh  ^'        i   j      ®"^  5'*Wa«--,^^--J 

toutosTcstestionTdept  dure  "     """"  ^'"l""  ^«  P'-^'^edureJqui  co™»;^ 

pecherait  la  ^our  pour  des  "aisonT     '1'"'"^"'°^™'"*  ^'*«.'*  « A  rierrn'em- 
comme  olio  peut  pemettre  t  une    '  .!""*''  «J'««eorder\„  delai  ult^rieur. 

La  cour  ayant  ce  drl    1  n W  n      T    ^'  P"'  ^'  ^**^'«  ^""*  «^P"es. 

aurait  pu  ajourner  pour  decider  108^^00  J"  «    ^  !'"  P""' ''  ^""""■'  *»"'«"«  ^^^ 
partie  de  suppler  /^I'insuffisl  Jr  C^" ^fl- 1!^^'^^  ''^  ^"^  P«™ettre  a  la   "  ''^ 
Mont.    Mais  I'on  dit  de  la  part  Z  ZZf    T  '"'"'"''  ' '  ^'•*  *^-  ^«  ■'"8« 
par  lWedeIa.^ourq«i  avaTt  fit^Idr  ''"    ' ''"^ '°  chambre  dtait  lie 
pouyaitetreexcdd^..  ^  *  fi«^  !•  ddla, «  s.,  semaioes  et  que  ce  d^lai  ne 

,     Le  juge,  en  chambre,  agit  en  verti*  ,?«  i„  i  -  .     , 

pour>^titer  aes  ordonnanoes  et  dl      n       '  °"".""  '*  '^^'^S"^  ^«  '»  «°«, 
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f  of  the'  Cdurt  in  Banc."  *%       ' 


."  which  is  not  subject  to  the  review  «x  .„e  uourt  .n  iJanc."  »& 

A  la  page  110,  I'.utcur  dit  que  dans  certains  cas  oH  le  defai  a  4t6  oocasionn* 

:::pSd^^sr"^*  ^''^  r^--  ^-^^^^^^^^ 

nnf  !!-lf^'''  ''"i'""'  '"''■•'  *"  Angfeterre  8ont,.A  plus  forte  raison,  applicables  H 

rjr34:«r.:r;r * ''°'""  ^^  -"»'"-  *  ^^^ 

Dans  respdce  actuelle,  il  efit  ete  souvemnement  injuste  de  dire  aux  ani,elants 
que    le  j„ge.e„t  devait  Stre  executee  contre  eui.  parVeque  ina;''^" 

Smw  ^T^^'-'.''--  PO"  'lecider  1  qu'estion  Lpor'nt 
souleTee  a  locoasion  de  I'lnterpretation  d'un  «tatut  nonveau  bu  parceau'il  avah 
accord,  vingt-quatr.  ou  quarante-huit  heures  aux  appelln'^ar^e    r^^^^^^^^ 

to.  oiferte  sous  I'lmpression  que  cette  Itomme  etait  suffisante. 

JllM^^t'T"^'":'  '>"•'  '''  ^^'"O"'  «"  oett.  question  etaient 
^on  rad.cto.reH.-ma.,  \,,  hpuI.,  ducisiuuu  qui  ^ie»t^,pj,hoablea  d  cette  cause, 


\ 


\ 


les  ddlais  et  les  questions  de/prccddurP  «„o^      ^  T ~ — ' — 

mem  ces  pouvols.  7^"^'^^^'^'  q«e  la  cour  aurait,  si  ell^  exer^ait  ell-  r^^„  ^, 

L'Aote  34  Vict  fi  4  ,Z:  ^        .     '  .  "^  ofMontrit..'' 

si  le  juge  ne  pouvait  Joumt  ?.      *^  •^''  '"'"*^""^'  ^^viendrait  inutile 

sans  faire  Tenquefe  Vemandee  oa  dl  ^        r    ^  .       "'^P**'' ''  ^-^^onnement 

our  «,„te  of  li  „,  r»lC  L  Ir        °^'J  ""  f"""'""  "P""  "k'* 

bj  .Bhrgtag  .i.  IcR^   «  dT"  IZrl''"  "rr"  *"  '""'"  'PP"*' 
c«»."  /  '■        '™"""y' ■"»'■''« 'o'ttaiDlhe  justice  of  ihe 

'^unJ^  th,  7i    ',  j'P*'^ *''y  necessary.     A  Judge  in  Chambers  indeed  act, 
"viu  xui  lus  aiscretion.  and  in  unniA  inQto.,A«- I 


<** 


88 


COURT  OP  QUEEJ^'S  BENCH,  \877  f 


llt«Mayof,ftc 
of  Montreal, 

Bubert,  et  al. 


Badgley  k  donner  caution  le  5  novembre  IftfiQ   «:,  .  •       ^  ^ 

tion  du  deiai  fixe  var  hclr     T     \7^'  "**«  ««P'J«««  aprds  I'expira- 

la  remise  dl^^^!Tr        t^"''' ''^''''^''^^^^^ 

fournTr  UB  aut  Itii  ."'"''  '*  '"''^'"*'  ""  "««  «  ^'^^^-^^  four 

v^z::o:^j::!^''\-  --^  ----- e  f.t  «.ur„i  eHes 
»:d^.  L^rirft'tf " '-  "'^'°'''  ■■•f'-"""  ^--^  "^  <■» 

toil  in»,«i..«.  .        .'       .  "^"^      '  """"J"'  P'reeque  le  montant  dSposj 
ra»polMle  pour  d«po«r  «„e  «,„„»  .dditioDDelfe  de  «800  ' 

^ii.j^oisdire,uej.ai.oi.....z::::^i^^ 

II  reste  une  autre  cause,  celle  de  la  Banque  de  Toronto  riLell  ZT 1, 
qudle  M.  lejuge.  Sanborn  a  refuse  upe  delde  de "  otalt^i  "dflaflt 
parues  ne  s'etant  pa«  pr^sent^es  dans  le  delai  fix^  par  ,a  cCcette  dti;ion 
e^  «jjfbr.e  a.  juge.enf  rendu  le  9  dece^bre  dJns  la  causl^t^S^I^' 

Ces  difiFerentes  decisions  etablissent  aue  le  iiwo  „a  ^.  *         »:•    r^  !^ 

.  E.  Bamayd,  for  tespondentsT    ^  ^Motions  Ejected.  X' 

Rouer  Roy,  Q.  C,  for  appellants.  .    ,     •       .  .* 

,      (8.B.)  .         .        ,     _         _.,      - -V   ■         -.  ''-.■-.^   ■    .'-" 
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_:  COUR  SUPERIEURE,  1877. 

•  ST.  HYACINTHB,  6  MARS.  1877. 
\^      ,     ^  Coram  Sicottb,  J. 

"     '  Jojcl^v^  Vigneux  vs.  Le  hvirend  Memre  Jos^K  m.eu. 

Juo.  :-lo.  One  leprttw,d.„.«,prtd«cHon,.  dolt  re^H       .  ^^  ^''''"««- 

doctrin*.  et  ne  pent.  «„,  enconrpJ?«„n'^rfr  "»,"""«»  "^  ■«  <«!«n«,o„  g«„«rale  dc. 

*.    On   r^  ""  '°''  *  ''^"'«'  "thoIlqT*  peutZ.  .Lnu  r  '  T"*"  *  *«"•  P««onne  est 
20.^Qne  U,^.,t.  est  ionic..b.e  des  tHbun.^  eiv,.rZ?.r S.^^^^^ 

^ue  Bes  pa«.i8siens  ne  devaient  pi  fZ  1^^^^^       "'^  »-«  ^-^-Whe^  et 

>ar  «,  defenses,  le  d.fendelT.lX^;l*:^^^^^^^ 

lea  manages  clandestins.  snr  W  «m^i.  Moienient  fait  dea  sermons  sor 

il  es^toojoure  resti  dans  son  r61e  d«  n„-n;7    j    t^'  ^      *""  *^  remarques 
6cand.>  que  ca^iieittL  a„?i"?  q«e  denoncer  d'une  manidre  g^n^rale,  le 

.     Voyoris  ce  que  disent  lea  t^moins.  i\ 

Jo8eph\Gaucher<^moignecommesuit:  </>\ 

Isaae  JubinTilil  dit*  "Jl  Mf  a  »..  —    • 

.  ^efep^u  aw  pailsiensTaller  chrL  IT'  a  ^^'"  '"  "****  '^"^^  * 

avait  ^tabli'nrds  dHh  htT  n         '*e°"»»de" et  sur  «n  rond  decourses  qu'il 
demanded  n^;UJ^?S•^^'"^*^*^  "««'^'«°  1«  de^-deur  a  dit  que  fe 

Mcrements."  \    ^       '''*'"'"*"' ^"  ^e°»*nde«r,  seraient  priv^s  des 


\ 
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>,.  -V 


-  t*«5?W  "«;!^'*  «";■•  d«n8  a  mai«oD  du  demandeur.  disant  que  ce  n'^tait  pa^  Z17Z 
ayf?fe  uno  femme.    Jl  disait  que  cette  maison  dtait  au  coin  "  ^^  ' 

ct  Toici  ce  qu  tl  dit :     Le  defeDdeu,r.nou8  a  dit  qu'il  avait  «5te  inform^  nn'il  v  uv.;l 

nv.r  r  °  T„        ^*''f™'^««"-  nj""*"  qu'il  ^tait  defendu  par  I'EHise  de  «e 

n^nor^avecs.   belle-scur,   -s   avoir  au  pre^lable  obtonu'a  per^^^^ 

.    Cos  citations  des  tcmoignages  suffisentVour  expliquer  les  faits, 

II  y  a  preuv*  que  le  demandeur  avait  contracte  le  „.ariage  attaqud  le  15  &ai 
lb-3,  qu  un  m.nistre  protestant  I'avait  colebre  suivant  1„«  f     ""!"1"<^'  '«  f'*  ">« 

•      Te«eou.a,.r,  que  cette  .uaison  etait  au  coin   dan  TIT      TTT '  ^"  "^  ^'' 
perso'nne  veuait  d'arriver  de  Sf   H  J      .T  ^"^ ''''  ^'^"•'  ^  ^"•'  ««"« 

coin   cue  ie  demnJo  ,r  .  t    /      Hj.ac.nthe,  et  tenait  mai^on  de  commerce  aii 

n>^L^:!:^:::   7"^'  '"-'^  ^^^ "-  """'^'^^  ^--^-^  -  ^- «« 

II  faut   bien  admettre  que' le  demandeur  a  etc?  dcW„d    india,,^  .!.„„ 


.  teU-ii.tlfe&£ 


'  ir-?9=? 
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mandeur  eut  6t6  hore  de  tout  reproohe  «'il  »ftf     u  ~ ~ 

c^l^rer  non  .ariage  par  u„  pZthoHnae        '"""  "^^  ''^^^""'^  ''^  '"^     ^r - 

par  le8  lois.  *    '  ^      "'""  '"^^"^"'^  ««'»  »"aquee  do  la  ma,u6re  voulue 

.    avoir  obtenu  lea  disI^T  eir-^™''*'  "'""•^"'  ""°°'>«*»"t  I'affioito,  ou  san 

par  le  prStre.  vivcnt"^    cLeut^^  '^^      ""  "";""  '"'*  celdbrer  Jeur  mariago 
frdqaenter.  ^^^^uYgo,  et  t.cnnent  des  n^aisons  qu'il  ne  faut  ^s 

tel,  vous  yivez  dans  le  concubinTl  .  "°"''"'''  '"  ^•«'"»*  ^«'"'  "" 

II  y  a  dans  ces  p"ol^  «ne  fl^S  '  '"^""?'  ''"*  ''■'^'J"«"*«'  v^t^re  maison.  ^ 

etdet:l^::':,!:::n::'jrr''^ 

crojances.     On  „e  coud  "er!  t  .    7""'"  "^1''""'  ''"*^"*  ^ 'ostracisn.es  que  de     J' . 
venfrlesdi^co^^esiilJ^^^^^^  1*0- Pr^-  ^ 

.i»8i.  '  .  "^  '"  '''"'  '"'"'»  ""P0rt»»ce  qu'il  00  soil  toujpon 

ie»  «  de  de„.«  p.Wi,u.L„.t  k^lt   Lp  t^To  t^^  'iS  '■™'- 


^toute  qmgtigt^jntidii 


«# 
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Joacbim 
Vifneux, 


U  K4T«rnid       q„„„  i      .    ' "  "»  «  7  'Oir  aatre  ohoae  qa  une  aaeatinn  .Ia  a^u 
MMire  JoMph,    O0U8  Ics  ciroonatancea  11  n'»  .«.-!•  .   qnestion  de  droit. 

I- ddfendeur  est  conda^n.  a  pa^er  25  pi^tre,  et  le.  f«U  de  .  Wion. 
.  •    ^.  i7.  Fontaine,,  pour  lo  demandeur  ■^"^""'°'  ^"^  '"  dem.ndeur. 

-S/ro«e  rf.  TVW/,^  pouHe  defendeur." 

(J.D.) 
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"Wm: 


>U1IT ; 


RtSPONOIMTS. 


COURT  OP  Q«:EBN'S  BENCH,  1876. 

y  MONTREAL,  32j,d  JUNE,*^i87e 

^«-  Monk,  J.,  RA«aAT,isAipoBiJ,X,  T.88i«,  J. 

No.  26.       '     ""  '■ 
DARLING, 

AMD 

'  BROWN  ET  It., 

•'year..  •   ''"'*""""''5y'»«'P'««rfetlbIe  by  the  top,»  of  either  act 

Tbo  nction  in  Iho  Court  below  was  broushl  b»  »,id  G™„„  T.     i  . 
univeml  Icga,«  „f  hi,  deceased  wife    t.!L,.    iT  r     ^    Templewn,  aa  the 

a«dbi,b™s,.rTho„„r,r.  ,;i*J;f:*"''''  rr "« -fp""-' 

sm  of  ;;m  Sx^ts  du?e  wr  "t.'p  °'  '"""•  '*"■  ^  "■» 

alone  under  the  sme  fir!"  !  f  ?^  "''"''  ""'!»««'"  «h»  business 

Thon.a.  Da*:  z..:  Ms ;:::»:""'  "■""""•■  "-'"■""■  '*■*■  «'--i^ 

«8«0  e,.,  .bieh  ahe-lef.  in  ,beir  h^rst  tyolZ"^""  """"'  ""  '""'  »'' 

^^:iii:::i:::t;^:7oJ^i:-^-:j-t-- 


.*  r   "P  «^T-^  p^fffi-'^.-y 
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lier  with  both  of  said  amounts  with  Interest  anA  »,r:77Zl       TT       T"! 
W  „  C.H  J..  H»r  „„  .k.  3,,,.  ,wC.'s«'  !f  8?«t:C       • '" 

nf  sic^n  n7         •    t         ,     „  *^  itccoru,  in  which  tlio  above  ba  ance 

of  ?1640.07  cj.  .8  brought  forward,  and  showia;^  duo  to  sai.l  Isabella  DarlL 
ascash  oa«.31stJ)ecembcr,  1863,  a  balance  o^r  sun,  of  8  74^72  cy    and 

between  iheso  two  amourtts  being  composed  of  interest.- 

and   L  r  ^  r/""  y"f  ^  *"  ""  "''"^'^  «"  *»>«  ^•»''  ^'  «P  i"  the  declaration 
LtUed  bfrf  1  '';  'u^'r^''  '"'  '^'  ^P  in  the  declaration  has  bin 
aetUed  by  the  judgments  of  th«.  Superior  Court  .nd  of  this  Court  on  the  pro- 
ceedingB  en /a«x,  It  IB  unnecessary  further  to  allude  to  it  *     "^'^^V^o- 

^  The  evidenoe  was  given  orally  before  the  Judge  who  heard  and  decided  tb. 

<7r««,  Q.C.,  for  the  appellant,  (besides  denying  that  the  evidenoe  in^fifi.^  .u 
judgment  as  rendered)  contended  at  the  arffument%h,fZl        ^  ''"  .        *^® 
"a  commercial  matter,"  or  a  debt  of  "  a loTl^n  t    - 1'"''  t'" '^'^ 

pre^riM^y  thelapseof  6years,under  thrTafK^iTJ^^  pT'"^ 

by  the  lapse  of  5  years  under  the  Uod«     Ro  It        ?  .  ?         '    ^''^  ^*'*'^'  <"• 

C^T^l  u'T^**,"  '"'/''  "PP*"^  from  a  Judgment  rendered  by  the  Superior 
M,pia.nUfi8  ,n  the  Court  below,  as  executors  of  the  la^t  will  and  testament 


anil 
Browu,  <>t  al' 


^ 
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n 
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>. 


•       °f  *'"'  '"*"  OcorRO  Tcn,pieton.  tho-«uni  0^11 74«      tu      ~~ ^ ^ 

.  &  Co.,  „„d  the  o.h«r  lor  88^^ co  l^.f^ir  ""^^r'^  ^ '''«- «"» ««•  ^V^m,  Darling 
on  her  account,  and  JT^^^ LTT'^TI '''''''''''' ^^^^^ 
Jn  1862.  the  firm  rendered Ltabln    V  "''"  '^"''''""'*^*  «"  "  '^""^ 

due  ber  b,  them  the  .To^  S  '^7''"^^  ^r"'  "'"*'"«  ^'•''»"^'-"  '« 
aceount.^o„i„«  the  a.noun    due  t'  b"  8^  'v  ^-i^^"^'^'"'^'''  ^««5.  -o'^er     . 
'nterest.  The  defendant  (the  present  unn  !l      f'        .^'^"'■""'°  ^"'"^  ''«'  »<«">«<» 
.      Hng,  but  thU  Court  b„d    1  Id^d  c  a' dl  L  T^t  ""^^  "^"^''^  ^^   " 

»ary  to  ,efer  particularly  to  thatt  uT    Tl        T''^  "'^  '^''^ '  '^  "  "'"'«««- 
,    and  the  action  di««.i.sed  „«  r  'arrL  •  ^  '°""f.^"''"i'''-  Pi*«  waB\a|ntoi„ed 
case  so  far  as  he  was  concerned      Tr^i.    "  "^^''^•"'  *''^'-^""'  *«  ->-  to  the ' 
judgment,  and  (he  Court  moreover  1  •      T"'"''^^''^  ^''"^  '»"»»  P"'  ^^  »»>« 

William  l>arIinL  (the  preW  J  ^^^^^^^^^  - 

tion  or  five  yel  8^„d^,  I'S"""'^  by  h..,  second  plea  invoked  a  prescrip- 

years  applied  to  tl  e  plai^tir: ra^"  iTr^Tll':  ^'^n^'^""  "^  "^^^ 
t,on  lor  alleged  board  and  lodging  of  Isabel  an„,    ^  f       c,"""  ''^'  ''""?*''»"■ 
to  November,  18G2,  at  ihe  rate  of  8300  n.  ^r  """  '^P''''"*'^''   ^^^S- 

-ue.    To  the  first/ourplerjlr',?     """'"•.     ^["^"^  ^^-^^^^  the  general 

general  iss„e,  a  replicatlOfyl  d   ur""  T  ^'"'"''"*'  ""''  *«  '''^^"^'  *»"« 
«ncl,after  a  careful  examilT         rl     ^.  e«n"d«rat.on  of  the  issues  thus  joined. 

-ed^are,  in  tie  ^p   1  oHll  C^^^^^^^^^^  '  T^r"'    ^""^  ''^'^^        - 

■  -Thcamount  therefor^  iZJ-  T    .         '  ^      '^  ^^  ''^-"'^^'^  «"«cicnt  evidence. 

was,acc:2rri:'^:^:;^SrrnT""^'"^'''^^*''«"pp«''"*'  ■ 

•^ix  year,  pre^ri^.n,  co„t3  ^  uL  t^ilrir  ^^  ^  '^^  fT'       ^ 
"cter,  and  that  the  provision  of  chan...r  rrlf ..    A      ?;      ,   *'°'"'»efe'='>  o''ar- 

canuda.  section  i,:p,ied::tri^:;.f:^^^ 

i"  this  als.,  theCourt  be!owi„J.vedri.rr     I  .,         .  "''"  "*  ^P'"'*'"  *•""*         ^ 

not  of  a  connneiciak n...N         T     .     °     ^      ''"''^•^  '''"^  '''««« transactions  were 
that  a  io  r  trr'      •  %'  '^'T'  ^^•''"'->" ^  GiImour,.thi.s  Courtheld      • 

.aerial  n     :  :      ^  o      ^l^f  7  T"  '"  ''^  "^^  ""^  "  "'""^^  "^  "  -^     ■ 
it  (loesnotaru.  V  to,  I  '^  '"  ^""^  P'^^cription,  we  are  of  opinion  ll.at 

brcX     u^u  '  /sJc"  "■"'";  " m'~"  "'-^ "^"*^^"^  ^>-  ^'-^  ^'oJe  which  calne into 

Kution  of , hi    V.  ;  '^  *^''    ^-^^^''^'o'-^l-ef-'unbefete  thepromul. 

feut  on  o,    h..  Code  must  be  goyerned^by  the  c,.4.imon  I.mv.    We  think   therefore 

shouid,r::t:;::j^:\3::''^-^2^-*-n.^ 

and  "ood  Dosifinn  '"  ""^east.    lh«.NiP5»rUesapiHj,.r  to  be.pei>ons  of  fortune 

Thilei  "7.  \"1."  "•'*'-''  «''«"''^  «>«  obarged  for  board  and  lodgin. 
Tna  m"^;,riL' ''T    "^;  "^  f'-rc^tives  closely  connected,  seems  utt^erlj 
uaam.8.,ble,  unless,  indeed,  there  h«d  beeS  a  contractor  other  circumstances  hi 
t./yn.g  such  a  pretention  provi,  i„  .he  ca.e.  „nd  as  nothing  J::'::!::^ 
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BfOiu,  H  U. 

r     ^ 


in  the  evideDCo,  thl»  Court,  conaruaing  what  wm  hold  h,  the  Court  b«low  over-- '  n„,;  ' 
ruJ'e.  th..  plea  al«,.     Th.  judgnieut  woa-coosequently  confirmed.  -  ^i" 

~^        r        ,  n     ..  .J^^Bmcnt  of  SupcuioirCourt  confirmed. 

^  row,  Z//n«  JJj /AmVAiow,  for  appeUant.    '  "      '"  ''        - 

(8.B)  ..    .  ^ 

-        -       t  'SUPERIOR  coy RT,  1877.'   '    ■ 

-        ,    /        .  ■^"•>''TREAL,  20th  .MARCH, .1877.  '         i 

■  *  •  < 

'      y     .  Comnd  DoRlo.v,  J.  •     ■    >         .•    » 

No.  18'27.-  '      ^   >     -     '. 

1  ^       .  Jtoiitnci/  'vs.  Jinitfirt  ot  nl 

Per  CiaiAM:-Lo8di'fendcur8  qui  posfiodaicnt  doa- terrains  vacants^ur  la 
ucl.ar..er  en  arricVe  du  Couvent  d«  Bon-P.,te,ff,-^1,s  ont  fait  diXr  en  o  s 
i  bliti.  et  lea  ont  oflfert  en  vunto'^  I'encan  le  23  septLbre  187^ 

.uSr?''""'  "'T  oo"''"  *'^'''"^'''«  "^^  deuilota  coitenan;  4018  pied,  en 
Bujierfieie  i  ra.son  do  22et8.  par  pied  ou  «883.96  poJr  fc  tout   payable  un 

to^e  d..Sfn.a  fut  passd  u  ce.  conditions  Ic  8  oetobro  'l8T4.  e  ledeTan 
tfeur  payait  le  quSjft,  du  prix  aux  d^fendeurs.  "^ 

'ra^tn^r'"  '^^T-  '"'''  •'  *^"'  pour  JMe-ondlur  de  pa^  en  com- 
Z^":;Sr  tn  tcS  ''  ^^  V-  -  --  ,  a;„t  droit  z 

'    ml!l  "t^'^^  '*»  ^''^^«»  J""  '«2:^«t  de  plus  au  demandeur  movennant 

la  mo.t.e  du  terrain  sur  lequel  est  assis  le  dit  mur,  de  plus  un  droit  d«'paBsaCe„ 
commun  dans  ^„e  ruelle  de  16  pieHs  qui  so  trouve  en  arri<ire  Z  U^rT^^l 
Hart  et  communique  i  la  rue  St.  D««iin}^e.  '        '  ^     '  .  ' 

etWiltr"^'*."^  ''''''"'"'"''"''^"'''^P"'"  ^""  "''"»"'  ^«  '^'f'>»t  de  contenance 

r.  ,      T"  ?l*""*  *~^''^  '•*  ruelle  cbmmuniquant  a  la  rue  St.  Dominique 

et  .1  reclame  des  d^fendeurs,  porement  et  simplement  la  somme  de  S  40  de 

ra.^n  de  80  cts.  du  pied  ;  $400  perte  de  rusape  de  la  ruelle ;  jeslso  dimin2t(oa 
plans         "  ""'*"'^'"  """'  ^'  ''"''"  *'  *-!"'  ^'  P«"  ««»*  'J^  P'ot^ts  et 

detai  ''f"""*^*"^  ^"'''P^'y^  ^83.76  pour  4018-tieds  de  terre  quo  les    - 
defendeurs  lu.  on.t  yendu,  dem^nde  et  pretend  avoir  prouye  que  les  d^deur 
demtentlu.  rembourser«3,091.40de  dommagespareequ'il  luilnqueuoepTh 
parue  de  son  terram,  et  I'asage  d'un  pas^ge  pour  lequel  ila  pay^  $30  y  coCi 
u.  d^u  de  m.toye„„e.e  et  Tusage  d'une  ruelle  ent^^le  terrnfni.iu  eUeldde^ 
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SUPERIOR  COURT,  1877' 


•  ""'T'      ,  .■^'  <ic»*anJeur  ne  de.naude  pas  la  nuUitc-  de  la  Vente  airili  qu-i]  aurait  pu  1. 
Bruyor.,  etai.  fairc  en  vcrtu  do  I'articic  15P2  d«  t,'<^«kil.  II  nc  dcmande  pas  non  plus  unc 
reduction  du  prix  de  vCntc  ai„.^  c^te i^rticlc  laOl  I'autorise  k  faire  suivant  la 
»  valeur  dc  cc  qui  manque,  il  se  contente  ie  gardfcr  lo  terrain  tel  qu'il  est  ot  demande 
.    /  ''"P'<^'"c°t  <^'-^s  dommayei' ct  intwvts  pour  non  deliTrancedu  s-urplus  ' 
'  Je  crois  que  Ic  demandeur  a  confondu  ies-Jeji^.  jemedesqu^^  la  loi  lui  afcorde 

.  II  agit  suivant  les  dispositions  de  lartick  ISOt'cn.  retenant  la  propridt^  efil 

•.         ^''»^^l»«I»<^0U7PPl>quelapcmalitcqmi^^ 

qu  au  cas  oiU'acbeteur  repudie  la  vent6.  ti    -    ' 

II  n'j  a  pas  de  doute  que  le  demandeur  a  drth  a  une  reduction  du  prix  de 
vente.    Leg  defei|deur8  ne  nient  pas  cela.    Us  ont  offert  au  demSndeur  de  lui 

'      ;        Sdr^tX"""  '"  "'""°*  ''  ^'^  ^"'^^'  '^^  "^"°"«*^"^'  ^^"^ 

,^'*?'^*'^'^°<'J'»«<>nsdade'n»ndeur,*tlapreuvefaiteparlui,  je  me  vois 
danBr„„possibiIit.der^^^ 

liaoUondwt  6tre  renvoy^eaveoddpens. 

'  Aij^t*  ^  n     r      t  '    .^  Action  dismissed. 

Abbott  &  Co.,  for  plaintiff 

i^       -Oow<«  <fc  Co.,  for  defeiidantfl. 

(8.B.)  -;*  . 


SUPERIOR  COURT,  1876. 

MONTREAL,  31st  MAY,  1876. 

Coram  Mackay,  J.  ' 

Tfo.  812. 

Dcsrosiert  vs.  Guerm, 

H«t.:-That  by  granting  delay  to  the  maker  and  first  endorser  of  a  note,  without  the  consent  of  the 
second  endorser,  the  holder's  recourse  against  such  second  endorser  is  i^,;"*  "*""*"'  "'  *"« 

The  following  judgmen  explains  the  point  at  issue  in  the  c,se : 

^_    /he  Court  ***  considering  t-hat  if  the  defendant's  plea  to  the  effect  that 

Tlv  P  7.   rr  ^»«''«"«^'''J«°d  P«id,  he  not  Jiterallyproved,  it  is  proved  in 

.      »a  way,  for  the  tiote  sued  upon  having  fallen  due  the  plaintiff,  without  the  consent 

or  intervention  of  the  defendant,  gave  delay  of  payment  ti  Marcel  PortTn'h 

maker  tothe4thof  January,  l875,andagainon  the8thofJanuary,1875  gave 
'        JS^/-^-,^<-*-  0»»-»<Jorserto  the  defendant)  to  the  7thTrS«a^ 
1875,  these  delays  granted  in  consideration  of  exorbitant  sums  paid  to  plaintiff 

^         tl^^he       r^;  rl'"""»"  '^'^^  ''''"^^  *•»«  P'"-«ff  «^-»«  in  his  deSn 

:;#rons,dering  that  ihA  granting  of  the  said  delays  to  the  said  Fortius  with 

,  *;,«"!  ^^«P«™t«  d.scharge)to  the  defendant  from  or  by  the  plaintiff,  «,  ^  ds 

,  •  ■  P  -»f5j  ^^  ■>  -ei^  that  the  defendant  was  only  party  endorsir  u^S 

,  note  sued  upon-  later  tl(an  the  said  Fortius  or  after  them,  and  that  by  no  suit 

^.  .  against  the  Fortins  could  theyhwn  honn  compcllud  Ui  pay  the  note  sue" 
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during  the  delays  aforesaid,  whe^er  such  suit  had  been  brought  in  the  name  of 
the  plaintiff  or  in  that  of  the  present  def^dant,  Guerin ; 

Conridering  that  from  Plaintiff's  own  deposition,  it  appears  that  long  ago  he 
est  nght  of  ao^on  i^ainst  the  defendant  upon  or  as  regards  the  note  su^Spon, 

without  L^r^  ?     I'  *"  ^'  "'''"  """*  **»  '^'  P^y^  "><*  fi"t  «»do^ 
without  the  consent^or  knowledge  of  defendant,  second  endorse,  doth  dismiss 
said  plaintirs  acUon  with  costs."  "v™»o 


A.  Dalbec,  fw  plaintiff.  • 

Be  Bellefeuilk  &  Turgeon,  for  defendant. 
„     (S.9.)        ' 


Action  dthnissed. 


SUPERIOR  COURT,  1876. 

MONTREAL,  30th  JUNE,  1876.     ,  / 

Coram  Rain viLLB,  J.   ^^ 

No.  1061.' 
^yelchy%.  Baker.  '  I 

in  qi!n>.T  "  "°***'^  ^^'^P*^'*-'  o»  tt«  g«>«'»d  that  the  defendant  resided 
n  Stonbridge,  in  the  county  of  Missisquoi,  and  that  the  cause  of  action  arosein 
^edfprd,  in  ««d  county  which  was  the  place  where  he  subscribed  for  his  shares 
Z^xZ"^  the  Montreal,  Portland  and  Boston  Railway  Company  men- 
tioned  m  plaintiff's  declaration.  -,^  ^  ^ 

The  following  was  the  judgment  of  the  Court :  ^  \. 

«  La  Cour  *  *  *  Consid^rant  que  le  droit  d•action"d^^<emandeur  a  pris 
d!?'  r»r^?  ^«  *''  all^gue,que  la  compagnie  de^Ldefer^e 
Montreal.  Portland  et  Boston  n'a  pas  satisfait  au  jugement  renXntre  elle 
cette^o^  Demandeur  dans  unc  cause  portant  le  No.  382  des  doS^e 

Gonsid^rant  qu'il  est  alWgue  que  la  dite  compagnie  de  cheriiin  de  fer  a  faUli 
deaatisfaire  au  ju^enient  rendu  en  la  dite  cause,  et  que  la  dite  compagnie  a 

du  paiement  a  eu  lieu  dans  les  limites  du  dit  District  do  Montreal  • 

rartw/  rf  i**."'J'  ^«T°^««'  •»'"  ««"  ^'«it  d'^ct^ou  centre  le  d^fendeur  que 
par  suite  de  tel  defaut,  et  qu'en  consequence  son  droit  d'action  a  pris  naissance 
d«.l^limitesdu  dit  district  de  Montreal,  declare  Taction  du  demTndL^ 
port^devantle  tribunal  competent,  tet  ddboute  le  defendeur  de  son  Exception 
d^hnatoire,  avec  depens."  •  "ji.wjpuon 

i^«<rerf;rh,forrla;nH-g  '^      -g»cc/><ton<fc?cZi»iatotre  dismissed^ 

Ahhott  &  Co.,  for  defendant.  ' 

(8.«.)  ^ 


OentMian 

▼•. 
Gnerin. 


T  '  /     '"  ?**•        ^ 
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COUR  SUPERIEURE,*1877. 


COUR  SUPERIEURE,  1677. 

.  MONTREAL,  12  MAI,  1877. 

'--  ,,  Coram  DoKiON,  J,    ' 

>  No.  835.  'o 

■  ,     '        .        ■  *      '      '  ' 

-  i  Dufresnc  vs.  Buhner. 

droit  nN.1.  .       '"^ '"""'"'«'*"*«<'•  <"nq an*,  la ventedtantceUed-un 

i^r  l"*'"''f "  '«  ^«f«»deur  avait  soiunis  les  notes  suivantes  - 
When  the  sand  was  taken  oflF  the  land  JeansBte  Dufr«,„„         •  . 

as  proprietor.  .  Jean^te.  l>ufresne  was  in  possession 

"  sl^wf /f  \f ''^T  of  Jean-Btfl.,  had  no  rights  in  the  land  where  the 
sand  was  taken  before  the  death  of  Jean  Bte.  ""  wnere  the 

"  They  (plaintiffs)  had  no  vested  right 
knowing  of  will  of  Susan  Pepin  /  ^  ^      "  '"  possession,  not 

"  Many  otl^eetions  wore  rained  by  demurrer,  etc. 
It  IS  certain  that  had  Jean  3te.  survived  hi«  M\A^^  v.  ,j  Z^". 

UOWOK,  J._p„  son  Teslamcnt  lolgnnd  f.it  le  27  Octobr.  1S2S  «„.. 


■•'Jt  li'r'^^f- ^!^4^^^iitinifg^^Km\  ^'' 


ii-«-r 


Coue!^ 


tIEUKfi,  1877. 
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uee  sabli  Jriatte  Z"  T^T  '^  "'^^"  •^"^"'•«"-     "^  -'*  -vert 
quis^troUvaitoutXl'^   terre  et  en  out  enieve  tout  le  sable  exploitable 

detlu""':?  '"'"'"*  ?"  '^"  P*^"  ^'"'  "••'^'"•'  qu'usufruitie.  ou  g.ev. 

uue  somme  de  ?5,980.00  pour  la  valeur  du  dit  sable      Us  ^  fn„,lon* 
les  articles  455  et  4CU  du  Code  Civil  ^  •  *  ""■ 

le  droit  de  fa.re  1  exploitation  du  sable  qui  so  trouvuit  sur  la  tene  en  ouestio. 
•et  que  dans  tous  les  e.s  le.  Deinandeuis  n'avaient  de  recours  queltreTe  S 
de  substitution  et  non  contre  eux.       .,1       .  ™  queeonirelegieve 

ACette  defense  j  ^te  justenient  renvoyde  par  I'Hon.  Juge  Torrance.  II  n'v  « 
pa,de  doute  quel-usufruitier  u'a  que  la  jo|asa„ce  des  bielis  dont  ii  l'„^  L't' 
11  «|peut  les  depouiller  dc  c.  qui  quelque  f$is  en  fait  la  plus  grande  valTur      li 

~n  et  .t  p..t  explieati/TL  l^^Z  r^  s  7^ ^ ^ 
.  «tre  portde  directeinent  eontre  les  Defendeurs  ou  si  les  DemandeursXt  de 
recours  que  eontre  les  .epre.entants  du  grevd  de  substitution.     SiTlJ^^^^^^^  . 
ouvert  lu,  meme  la  sablerifi  et  vendu  le  sable  au  voyage  Comme  cela  stLu  ord 

Par  les  defenses  au  fond  les  D«fV.n.lfl,.,.»  „„4  •  .  ,         ''■'*"'• 


Dufreane 

•    V9. 

Bulmer. 


LargumenUeaDdfcndottrawtwuteve^i 


^^^^^^^^^^^^^^rz^s:'^^^^:^ 


\j^ 
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COUR  SUPERIEURE,  ISTl. 


I>ufye«ne 
-•     vs. 
Bulmer. 


in«.nud  dans  les  six  mois  du  d^ds  de  h  testatrice      P 

du  delai  fixe  par  la  loi  pour  '^  n^t  o„   ^  '  ^"^  '^"'^  '*™'''  '"^^  ''"P'''^*'«" 

i-nuVils  sont  SlZ^  Ts^^^T,''^'''  ^^^  le  testament  a  etd 
.J^andeurs  representa^t  t^j,  ptrtsTr^M  ?"« "^^  ^' J'«''«B-e  I'u.  des 
D^^fendeurs.  Ces  derniers  Z,^Z  M^^"  /  •«'  '^^  ^'  «»"  P*™  »« 
tenant  s'en  prevaloir  si  toutefoJs  e,l!ex!tf  "      '"'''"'''*"''  °^  P«"'^»' "»"- 

admet  a  peu  p^  6000  ve.^s  JC    M  M^xw^f"      ''•  ^"^T^'  ''""  ^'««» 
4.646  verges  cub«r^a  donnant  „„  Id  d'/n  '  *""  P"""'?*^ -o^n.  a^met 

prouv.  par  ,es  .utres  t^.„„in: ^u   'al^Zt  7"'  "°^^"^-     ^'  "  ^^ 
CO  ,u.  fe^it  6,969  verges-cubes,  ou  9^  ^t^:;*  '  ^"  '"""'^  «"  P-<»  «*  d«»i, 

lavaleurprouvee.     Le7Dct  111;."        '  «»«'«'''«--     1 0  cts.  me  p  rait 
^''"""'*'"^^'"^^'*«'^«°t  avoir  jugement  pour  8929.20" 

*•  2^t^j"'^^  -  ^-A«^^«.^.  pour  le  SXr  '  ^^^4     ^: 
■«•  H^.  ^tfs^«,  poui;  le  Dt'fendeur 
(o.  D.) 


fOUR  SUPERIEURE,  1877. 

MONTREAL,  4  AVRIL,  1877. 
i  .  Coram  Papiheav,  J,  »  ." 

No.  2350. 

J       _  contestants.  ' 

''"■^^-'SSrul^-r.irrt':^^^^^^^^  «PP«-  .e  conoc..o„et<.e 

nait  6.6  *dopw  pour  I'homologaUon  iu  «pporr  "'"'*'  '~"'^" "»"''"«""'  P'«»«^« 

Les  Contestants  demandaient,  le  22  Janvier  187-7  1„  n»     •   •      !, 
le  rapport  de  collocation  etde  distribuHon  ?  '    ■  P*™'^'""  ^^  '^onteBter 

jnoK    Aueune  motion  t'vait  2  S  '^'^^^'^  «*"  "'^'"^ 

contestants  o'avaient  apnrisarie  2^  ?l!  •'""  '7°'°°""  '^  '^PP"'^'     ^- 
du  meme  n.ois  et  un  affid"  vul  cot  L^  '^"'  ''  "^P"'*  ^^'^  "^^'^^  ^"  8 

de  contestation.  ""'  '^''  accompagnait  la  requgte  et  les  moyens 

\^^^::^'''''''''''^'^-^'^^^^^^^^  voulent  con- 

Srrit"T;S^'''^''''-'  P^"'  '«  oreancier  colloquy.. 

y"^"'  A>.Wo„T.  ^f.r.„-, ,^  nW..,  poSl..contesianb. 


?        :4- 
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C0[;R  SUPOIKURE,  1877. 

A'o.  1208. 
JUOK  :— QnelacquAreurnuianav^ison  iiHvrt.  „     .  f' 


hejit,  doUi<  priitejitj. 


m.nder  4  «« .  .;™bo'„^  de  c    ;„: ««  nlyc-  ?„  rT  T'"  ''""*'"'  S;*  ' 
qu'il  est  expo<i«  i  6t»e  tl^ubfc  "^  *       "  *  '*  °''  ""  e«"»onj/ffee 

feme  Gale,  situee  pris  de  la  vilWl  iTl     .    T    "'^'  ^**™'"'*  P'"^^  *»«  '» 

pay^  co^ptantetia  baJan<;^  TO^Tt  1  («8,150.0C^  fut 

intAr^tiAii  f....  j»      X  v«'*'»>'»«*w;  lut  stipulee  payable  par  tema^uMn 

«.tqn,  rimmenble  ...du  a„x  d^fendeur,  "Li.  Z^3l  ""  f'"*"'  "■>'"• 
bdance  du  ,£  d«  wnte  Jtl  .„.„  I  !         ™  '      '"*'''  *  """""""P  I" 

de»™  d«  f.it  ■C6«,  1.  dite  crablo  d.  Jubk  o„  j?/      ^  ^°°'*''- 

revenu.  de  1.  *«  !r„d„f       '     °°  ™"  '^  '"  "?--'»«■»  ->-  f™,a  o. 
«»».  «ri„c&  Don,^S  1;'  !;  °  ■"""■P"  -I"  P'«  «  ri  plM  tart  n„„. 


■.'*54. 


.'.s/^'^. 
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COUR  SUPERIEURE,  1817. 


Hogan  et 
Bernlsr 


BI. 


^ 


droit  n'^^^t.  4    X;  .i     t^d  "'  !•  "'•""     "^^  ^•'•^"^  '^  ^"''  1-  - 

d'acfOD,  p„«  dc^  creance  «u.oeptible  do  en  „ lll„       .  ''^'"^'"''  "  ""*  ^ 
«acr^s  par  pjusicurs  arrCn«e„   France  r* )  nT^      .'  '"""'P''  ^"'  '°°- 

corfiDieotateurs,  et  aue  io  nr, ;.  i  >  '    ^        °"*  P"'  ^^'^^  critiques  par  Ics 

c«u.e  de  Dorion  t^C  ""'"  """  ^«P'^'^--'-  ^  ^^l-  -ndu  dans  la 

aussires^ctabe'cduiZr    ^"^  **  f'-'f »-  >"-«  a  raisou  d'un  preceden 
^ntion.     Cepcldan     iJnl  '      '''^''''"'r'  '"^"'^"^'^^  ^"  -"'«-  <J«  '«-  F- 
erronee.  """""^  ''  '  ^''"bUsseu.ent  d'une  jurisprudence  que  je  crois 

fioutre,  Doutre  Roh!,h,.,.    ir  ,  i  •  .  ^"Sement  pour  les  dcmandeurs. 

Gcoffron,  ^tXfit 7  l:    r"  ''  ""''•"'  P«"^  ^««  den^andeurs. 
(G.  D.)         -^  ''^*^  -fz-oAa/Ziiaw//,  pour  Ics  defendcurs. 


SUPERIOR  C0UIi:r,  1877.      \ 
MONTREAL,  llTH  MA^,  1877.  V     ^ 

•       -. ,         Corum  Torrance,  J.  ' 

No.  24C9. 
II«i.D:-TLatan.niH.  •.  r         '^''"■''«*»»  VS.  >oier/s«H.         .      . 

7i>8.  "  win  deprive,"  &c  "^C"""*  In  place  of  winK  the  words  of  the  Code,  C.  C  P 

thatt'tto't^rffiSa-i:::'^^        '-'-  -''-'  -  ^^^^--^ 

ture  of  defendant  "Za.Z  ^'^^'t  '^'  '^«^'*^>!"«d  were  that  the  depar- 
prive,"  &c  ^  ^  -'P"'"  P''""''^^    and  not  that  the  departure  "  will  de. 

Benjamin,  for  defendant,  cited  i5„^rf  v.  F.eer  1 5  L  C  '  T  1  i)q 

X««„,  e  contra,  referred  to  C  C  P  812  filT'  a  T     xt * 

<  »  *"  v^.  o.  1-.  »ij,  813  and  lorm  No.  42,  oF  C.  C.  P. 

Zmhw,  for  plaintiff:  -  Petition  granted. 

^cn;«mtn^  for  defendant.  ) 

(JKO  ■    ,  y 

(•)  Dalloz  p.  32,  2,  160.  "^  — ^— — ' 

Dalloz  A..2,  379.    
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COU^  SUPEHIEURE,  1877. 
jko.^TR£AL,  12  MAI,  1877. 

pwmwi  DoKiON,  J.  -  „ 

No.  2,714.  ' 

-iv.  JJnscoll,  pour  1  Opposant.  ' 

../o»6j^\fe  5MrroM<7/«,  pour  le  Constant.  "<  1^ 


\COUR  SurisRIEURE,  1877. 

M0NTR£aA.12  MAI,  1877. 
Coram  DoBioN,  J. 

'^^>^'n-^hnffe,\t  Calci,  Opposant.  . 

DOBION,  J.-L'Opposant  reclame  les,  effcLaisis  pour  ^es 'avoir  achetes'de 

uZand""  •'*"  "'""""'     CcsUtsontet^saisisalapoTrLit 

du  yemandeur  par  sa.si,  gagerie  le  jour  que  riposant  pretend  les  avofr  aoSs 
et  avant  qu  .1  len  eut  enleve.,.   .L'Opposant  a  e^  nommlgardien  volonto     II 

Di:der"l,  n  :  '"t^"'"  -^"^  '^^'^  A^'^^  •-  '^^^^  appar^ne^Vau 
lailTuB  ;.i.  P««  f  «>-7«  «lan«  'a  cau8e\po«r  reclamer  s^  effets.    II  . 

^^elasaisiegagenedeclaree  bonne^lyalabte  Ce  n'est  que  surlebrefde  Fieri 
Pacas.  lorsque  les  effete  saisis  gages  sont  sur  le  point  d'Stre .  venduTqu^lS 
«)n  opposition  afin  de  distraire.  II  ™e  semble  qiSLl  est  un  Z  tard  II 1 
Fut  pas  pr^tendre  qu'il  ne  connaissait  pas  la  sail^^rf!  Ty  St  ^Z 
CD  deyenant  gardien  et  signant  le  ».~.a:„.-i...,  ^^^^^'    ^^  ^  **"*  ?"'*»«' 


signant  le  proce.'i  verb4 


.   ^  ■    _  ^ _^     __ ^-^       — .-:=..J^    WW     j»w  wy  w*j     .'y*  Tlf,fll».  _. .-..•.....I --„  .     '•  ■r'l.i^i  II   ,    I  III  .11..-.. J... ..I 


« 


comme 
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COUR  SUPERIEURE,  1877. 


I'olricr 

riouflb,  ct 
Calvi. 


■^ 


tomom,  a  produito  un  double  du  process-verbal  dune  vcDte  judiciaire  fuite 
unc  «,use  dc  Calvi  ct  lui  pour  dtabiir  le  droit  de  propriot*?  dc  I'Opposail' 
Jes  cffots  saisis.     Le  Detuaiidcur  s'c»t  oppose-  «vec  raison  a  la  productioi^, 
document.     II  y  a  deux  rai.(,n8,,)our  inaintenir  cctto  objection,  la  premiere  t 
que  ce  document  n'est  pas  allegu^  dans  I'Opposition,  la  scconde  c'est  qu'il 
tlQ  etre  produit  avec  I'OppositioB  ludme.—Kegle  de  j>mtu/ue. 

Ce  document  doit  done  etre  rejeUS  do  la  procedure.  L'Opposant  se  trouve 
alors  sans  preuve  qui  puisse  empficher  le  Demandeur  de  procdder  sur  son  execu- 
tion. Mais  en  supposant  mCme  que  ce  procis-verW  put  6tre  admis,  il  est  en 
preuve  qu  il  n  y  a  pas  eu  d'encheres  sur  les  effets.  Personne  autre  que  I'Oppo- 
sant  n  a  mia  6ur  ioeux  et  lis  lui  ofit  tous  6t6  adjug&  4  vil  prix. 

.].,,,  OpposRidn  renvoy^e. 

Autont^s  du  contestant:— Anderson  &  Wabh,  3  Rev.  Leg~445 
^^  "  Una  chose  appartenant  4  un  tiers  et  arrftt^  en  vertu  d'une  saisieavant 

jugement  doit  Stre  reclamee  par  une  intervention  et  non  par  une  opposition 

"  Un  opposant  qui  n'a  pas  produit  sea  exhibits  ou  titres  avec  son  opposition 
,.  ne  peut  pas  ensuite  les  produire  4  l'eiiqu8te-4  L.  C,  K  126,  Major  vs.  Baby 

i'as  d  ench^risseur»^2  Vo^  Doutre~C.  P.  C,  No.  874. 

-Pr^tfOit  cfe  Pr</o»ito»ne,  pour  le  Demandeur  Contestant. 

Sertrand  dk  Sarraiin,  four  VOpfoa&nt. 

(a.  D.)  , 


COUR  SUPERIEURE,  J8j7.  >  ■ " 

MONTREAL,  21  MARS,  JftTfc  =:■  ^  >>'  , 

JL      ,  poraw  Rainville,  J. 
Soulier  vs.  Lazarus. 

r^^Z  I  ^      oonrid#nible,  wns  qu-il  rM  ea  de  bh  part  ni  faute  nl  ii£gli>ence 

coMUtue  m.  cs  fortult  dont  le  p^fendeur  ne  peut  etre  tenu  r^ponsaWe  "'*«"«"""*• 

Rainville  J  :_Le  Demandeu^avait  place  une  montre  en  gage  chez  le  De, 
n   iaT'  *•  '  *""  P'««°t»tion  du  billet,  ne  peut  remettre  la  montre. 

De  li  1  action  en  recouvrement  de  la  valeur  d^  laiontre.  Le  Dtfendeur  plaide 
que  cette  montre  lu.  a  ete  volee,  ainsi  qu'un  grand  nombre  d'autres.  malgre 
qu  U  eut  pns  le  plus  grand  soin  des  effets  qu'il  avait  en  gage.  La  preuve^n- 
s^teque  le  magasin  eteit  bien  ferrn^,  ainsi  que  le  c5ffre-^;  „.ais  q^e  le  vo  a 
eu  heu  sans  la  faute  m  la  negligence  du  Defendeur,  qui  a  et^la  viaime  d'un 

pendant  plusieurs  jours.  La  seule  question  A  decider  est  de  savoir  si  le  vol 
constitue  un  cas  fortuit. 

«.l'r:i^^^  ^/  T"  ^'°'*'  ''^'P""**  '^""^ '«» termes  suivants :  «  Le  cr^ancier 
tin  ff  r  "  ^"^n""  'l^^rioration  dugagefeon  les  r^les  ^tablies  au 
m0eri200;'"       •      ^^'^  responsabilit^  est  r^glee  par  l^artides  1072, 
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Larombidre,  obligations  art.  f  148.  No  16  vol  l  «  rot  au    ./t,    ' 
an  d^biteur  de  la  oboae,  d'all^uer  qu'elie  !'  it'  ^^l  -f !'       ^     "  "*  '"®"  P" 
«u  auoaa  n^ligence  d;  sa  part "  ^  '"'^'  '^  *>^'  P«>«'«r  q«'il  »>  • 

Malleville  sur  I'art  19H  No  4.  Serres,  Instituta,,  p.  453. 

G'rfftmM  poar  le  Demandeur.  Action  renvojfie. 

^«rr  <fc  Career  pour  le  Defendeor. 

io.v,)  .      _      '^^-*':  ,v. 


Soulier 

Ti. 

Luanw. 


"U 
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SUPERIOR  COURT,  1876. 

MONTREAL,  30th  JUNE,  1876. 
Cora»»  Rain viLLB,  J. 
^f^.  .No.  82.  . 

J>«/retne  et  al  va.  Lalonde  et  al 

•nd  ought  to  be  «tfect^  procedure  by  wiy  of  ,„oh  in«,riptio„  1.  unneceMwy 

The  following  was  tbe  judgment  of  the  Court: 

"La  Cour  ***,con8id4rantque  les  demandeurs  en  faux  n'attaauent  nar 
leurs  moyens  de  faux  que  la  copie  de  I'aote  produite  par  le  D6fendetjrfr, 
etant  la  eopie  d'un  bail  fait  et  ,^  ,  MontL  le  qu^t  J  P.vr^  ts^^^^^^^ 

Jr     T ''"'".  "''''' "^'P'^  "^-ne^  certifies  par  rofflciercimp6tent  ne 
font  fo.  que  de  ce  qu.  est^ontenu  au  titre  lui-mSme,  lorsque  I'origindCbsUte 
Considerant  qu'en  loi,  la  partie  a  qui  on  oppose  ine^pie    peutrWri 
dire  que  sa  conformir^  4  ForigSial  n'est  pointSLntr^  e  qu-eC  pe^^^^^^^^^ 
que  par  la  representation  ju  titre  original  •  ^         ^ 

le  ^itS^r  *'"t  f  T'm  ''«"g^»»jXest  ^tabli  q,e  dans  la  copie  produite  par 
f<»a;e     ont  dt^  substitu^s  par  une  erreur  de  plume  aux  mots   "  Ze  lo^^r  "  «nJ  « 
trouvene  dans  le  titre  original,  declare  la  diS  copie  non  Iforf e  al^rigina 
rar.rdl?  ^^'^^^^'^^^'^  ~  pr^-cedud.fendirSi' 
^^\XZ^'^^''.'-^^-^  lesm^nsde^^ux, 


-.r*:*' 


scnption  de  faux  et  en  diJboute  les  Demandeurs ;  X      ^      *  1^ 
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COUB  SUPERIEURE,  1877 


'  -  Inscription  en  faux  diamisaed. 

^ongprl  &  Dug,n,  for  ^UntXBs, 

^'V'^rdiHs  db  rrevott,.for  doteudant 

(«-B.)  ' 


-  COUR'SUPERIKUKE,  1877     '' 

ilON'TREAL,  31  MARS,  1877.  ' 

(EnRivhiom) 

C..,„„  DrNKiN,  J.,  DORION,  J.,  Pahneau,  J. 

No.  851. 

SmallwQod  vs.  Allaire.  ■ 

d»  1  J..V,*  .tall„i,r  '■•■  '"^''''  *  demand,  .vac  i.Mr« 

Di...  Cliff  leuriro  hmJlwoHi,  ,„„.  w^.„  j,  ,.   j;^ 

d'offreTJi^Sw  1'"r';*'-.  >'»«^f-'— »•.?."'?»  f.i. 
,.^»..  p-e,rf„ird:,!:rr;rdZ:r " '  -  "-^•^'^-^pi''^. 

-Lejugemcnt  sera  done  pour _^ 

Lea  intdrets  dchua  an  1  Ann*  larc""'' * '" 8  93  30 

pi,,  30  ana _  "!  '*'"  ""^  sont^rescriptiblea  qu6 

.  s»°««^''»te'«t^chiydrs;edei'jto;i;;;;r'z^  2?  o^ 

\    .-.  ,..  ■;  ••      m   ,        -^  /  ^- — " 

Jngement  fboJifid,  maia  sana  fraia  do  Revirfori      .  ^  x     ^"^  ^* 
^»cpA  cfc  Burroughs,  poor  lea  demanded.     '        # 

Qttiwtef  <fe  O^fmef,  pour  les  dtfendpar^  '       .    \       ■  ^_ 

■•»■'. 
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SUPERIOR  COURT,  1877. 

8WEETSBURO,25tl.  MAY,  1877. 
f^oram  Dunkin,  J, 
Na.  48. 
J'x'olvent  Act  of  1875. 

inenf  L?e'X  JlS";*  f:f  t^^^^^^    ^''^  ''««'"»S  .side  of  the  attach- 

dulj  authorized  WJttKrl"^l"1^  president  and 

the  first,  .M,Vn.i„;  Sl.»       ^    ^  ^  "'"*"^-     ^''*  P«''''««  »  "  two  parts  • 
,     iwifeuing  tftfgft  iSeasons  savor  n"  of  form  •  n,o  j  ^    "  ' 

"  wit  of  Moment  out  of  .he  PmU,„  !  ^   1  '  '"  '"""^  'l«  iwing  of  . 
•     ■•  n.i=i.to  th,  e.ta,o  of  »id  SI  ""'•  "  '"''  J""*"""""  »  "J- 

■■  of  L^^  tT.7Ssr.f'°B:r/r ''» r  °'^"'''  "■■•^^'" 

•■  to  i»ue  ..id  „i,,  .„j  ,t.  .«El  ofthf  »■■  f'  """"'"^  •"•!  Jo'WicUon 

"  00  .bet'd7.;'o«!^:ttttT''  '*°-  '^' "  ""^"■"  "'^' — * 
"  i".....,  .h.4  .».m.rx,  drit:.?""'''  ^  "•  '*•»  "•' »' *"'" 

"  -id  .ttechnent  on  .  day  ^blw  ,   1  ^       ?'""  '"''  'I-""  «""«  "e^iw 
"  bj  I.W  he  oonld  n„;  do  "  '  °  "'''  """  ""'"  »' "W  »"'.  "Uoh 

"  2.  Because  the  alWaT'l  cn„  !    T°       .  «>'»«°'™»t  writ  issued. 

"inl-wtojustify  the£l7o  rrwlld^^^^ 

"  that  the  official  assicmee  of  1^17.^'  "°'"'°"«°*  *"*«.  «nd  to  establish       . 

"  of  said  defendant  b«d  j«rladiotion  to  administer-the  «tate 


.  ^^i?pra^l-, 
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8UF8BI0R  COURT,  1871 


A 


^  -how  cau«  ander  .uoh  JI^^  ""*'  '^"''^  ^  "^"T"*!^  »«  "PP^ »« 

On  tii^  •"■mes  of  Uw  thus  raised.  th«  #>*tle«  har«  h«.n  I.— j        jr.. 

BOW  to  ,^  «pon  them  .ocordiogly.  *^  ^"  ^**'^  '  ^^^  ^  ''■« 

The  petitiooer-a  three  reasons  raise  id  truth  but  two  ouestion.-   *».« 

(involved  in  h  a  reasons  No   1  and  2^  ..  ♦«  .k     V ,  qn««"on8 .   the  one 

rant  isroe  of  the  writ  in  ihi   *     ^  r        ?*  ""ffioi^ney  of  the  affidavit  to  war- 

drfendMt.  "'""*»'»  Sill  <l«jMterUi«  of, to ^i„„„^, 

"pmcpai  places  of  business,  ".    ElsewhereT.t  p,^r,^nl^^ 

_ .         'y^^K^^jfa;""'  fot  the  Judge-had  to  be  satisfied  by  the 

BP*«?*JBPM  hi^itcjuef  or  one  of  his  principal  plaoes  61 

f,  nmg  here  to  judge  of  the  issue  of  the  writ. 

aenri8|p^.p,othonotaiy  had  by  law  no  function 
,  and^aoTcannot  be  held  to  have  .vdled  to  bring 
°"'     Wag,  then,  the  affidavit  ope^to-saUsfy  a  Ji 


affidavit,  t 
business  in 
have  to  be 
to  exercise  i 
thb  defendant 


1D< 


;? 


"^ 


p 
w 


w 


.MM 

SUPERIOR  COURT,  J877.  ^j^m 


J 


109 


.^ 


*  * 


ProthonoUirT  on  that  head  ?     r»  j^i  '      ^7     .        !*'        .  ''■    iniiiiii    'i  .> 

t^hc.  ./,.„  „  L':::LiLt!^l,^£^  on  h..e«     3««.^ 

In  tf  «alg„„.ent  of  debt,  it  .hows  .„ch  debt  «  E;o„ Toftr  ""  "  "  *'"•  «"S-"^-. 
where  than  in  this  province-preHumablv  .t"         ?        "f  transactions  eJs&      ^'^f  ' 
not  within  this  District  or  thrProvi„c;      17"  ^""^  "»  P'*"*-  «^  »'«»'•'«»       ^^• 
for  attaehnient  of  «s«>t.  beyond  this  Z!!;„i!r\^'''"''*"*^"^^  -       • 

But 'Ih^oyj^e  makes  no  distinction  fo^waZl'':!"  ''"'  '^r'''" 

»!««■     ideals  with  'places  of  bnsinr  "Tuf  f  ' .     T'"/  P'''**^^ 

^iH  places  of  busi„««:.  and  wi*    ot";  el^     ^  fc      '"/T "^ 

-—.  has  more  thun  one  place  of  business  it  .nM  Tu-  '^^^"^'  "^""^ 

procedure,  onfy  within  the'Wril  a'SL^^^^^^^  »-^  ri«o-s 

"  principal  places  of  business.  "     The  affi^t  tl    .       "J"'  °'  ""*  *»^'»'- 
-naffidavil  for  the  obtaining  of  a  lo^tlrtlo^  "Jo^  what  that  is.     It  i, 

«uch,  it  has  to  be  construed     tL  Sh?„r!r     .      "^™"" ''''"'^J^-     ^b 
-M  it  down  as  subject  J;./''*'/'^'y«'«  o^P"-»otice  iu  Insolvency  rightly 

-eks.     Least  of  all,  can  I  «.fntendy  n  thrfarof  ^'o^  ""r*'^  ''"^^  " 
contrary  of  sue Vntendment.     This  affidavit  T   .    ^  >"P''<«tion,  to  the 

of  busftiess  of  some  «ort_whether  or  f  .         .        ^  ""P*'^  P'"""'^  «f  ?•««» 
of  business  (whate,e.  thol'^'^^T^^^^^":^^^^ 
may  mean)  can  he«  matter  noth^    ?h   2  thatl^i     ''  ^^e  deponent, 
limits  his  negation  as  to  places  of  business  ..«r!  r      ?.    5«P°»«°t «  #ref«lly 
that  there  are  some.     Of  the  sXTr   '  ^[       "  '''*  *'"""°"«»  '^^ttolosive  " 
chief  or  principal  pkce.  ft  Zlt  l^t  •""'  'rP'^^  *"*"•  '^  '^"^^^  any 
thisDistrict.    lafhefUon  is  /c    "ot""^^^^^^  ""'  *'^  ""'^  «-«  ''»hin 
which  the  Company,  plaintiff,t  Li^:;tlsT  sh^w'"""^^^^^^^^^^^^ 
I  turn,  then,  to  t|ie  second  qt^estion  '        ^^  .' 

th^ffir:Sri:'^:^Lr^^^ 

"or  a^jud^^reof  on"^^^^  before  thZu^ 

#C.«„gi;„,„3t*if^;^l,^^^^^^^^^       ^.«»Bwer  the  premises.- 
„      '^      rt>e.nV.ppearUl\^r:^r^---»Jes.id 

.n  the  County  (or  District)  of  o^^!^ 

"yoa  duOl  ba^  e,„„t^  ,y^  w^k  tf«  aL^^''  ^'  L   "'^  "  what  manner 

Thellth««tionoftheAetS'tJ^i^/'^*^*'*"***^^  ^ 

"«^.ble  forthwith  after  41  f,^S  l'"*';J^**-<'k^°»  -h«U  be  made 

a^tionofthe  Ac,  thedefend.ti-SS.^1^^^^^^ 

uu.  «« t.e  def«.d«.f.  complaint  i^,  that  servile^;;.  i«,e  on  the  m 
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SUPERIOR  bOtJRT,  ^877. 


-M— ^ 


Compuly 
VoAer. 


"  -Btotkrmti  '  of  April,  the  •^tit_^  summoning  him  t&.B|ow  bause,  and  directing  the>  official 
ottofM"Baiiiir«y  assignee  to;  make  retarn,  on  the.4i])  Ma^j'two  days  after  the  last  day  on  whicli 
Compuiy  h<J  could  by  jaw  effeciti vely  shdw  ftause.'  '  The  Company,  plaint|^,  has  to  contend, 
and  here  does  coatcnd,  that  th^re  is  bo  delay  fixed  by  thb  Act  as  to  this ;  that 
the  law  presumes  th*  defendant  to.know  the  fatal  delay  fixed  by  it  for  his 
petition  ;  and  that  the  tenor  of  the  writ,  as  regard*' its  summoning  of  him  for 
any  later  day,  is  in  law  immi^t^rwi-  1^ 

I  cannot  bring  myself  80.to<lt<)ld.  The  express  requirement  to  summon  f^/ 
a  day  certain,  means  something;  shows  that  the  law  does  not  mean  to  leave  a 
defendant  to  the  risk  of  his  acquaintance  with  the  statutory  limitation  of  his 
delay  to  petition.  He  is  to  be  put  on  his  guard,  and  held  te^app^r  and  show 
cause  on  a  day  named,  and  that  day,  obviojisly,.  must  not'  be  one  beyond  the 
delay  limitecl-  by  law ;  for,  if  it  is,  the  writ  becomes  fatally  decieptive  in  its 
tenor.  No  statute  can  be  construed  as  meaning  that  a  summons  which  it  re- 
quires should  ever  have  that  quality.,    ^ven  without  the  "forthwith  "   of  Jhe 

^llth  section,  it  could  not  so  hold  in  this  case.     The  day  of  summons  and  return,;' 
if  it  can  be  at  all  later  than  the  5th  day  from  that  of  service,  may  be  indefini'-^  - 

.  tely   later.     The   ai^ument  here  pressed  for  £he  Company  plaintiff,  bo  rutis. 

.-^he  defendant's  counsel  does  not  suggest  that  any  trap  has  here  been  intention- 
ally laid  for  hiui.  But,  were  the  law  once  authoritatively  so  interpreted,  it  , 
would  manifestly  lead  to  what  might  well  be  a  frequent,  not  to  say  an  almost 
matter  of  course,  laying  of  such  trap.  Supposing  even  ^defendant  to  beawace  of  the 
danger,  and  vigilant  to  petition  in  time,  the  plaintiff,  by  his  deferred  return,  would 
be  obtaining  obvious  advantages  which  the  law  cannot  possibly  mean  he  should  be 
able  so  to  get.  A>i<^  supposing  him  not  up  to  the  trick,  his  simplicity  in -trust- 
ing to  and  obeying  the  Queen's  writ  would  be  his  ruin  as  a  litigant,  by  de- 
priving him  of  opportijnity   to   defend  himself  from  the  demand,  however 

'  preposterous  it  might  bei 

Besides,  apart  frpm  aU  this,  the  "  forthwith  "  of  the  11th  section  comes  in 
decisively.  Vaguely  as  ill  perhaps,  fiight  be  thought  to  sound,  if  it  stood  alone, 
it  here  follows  the  requirement  of  the  summons,  for  a  day  ocrtaio.  Equally 
with  all  else  in  the  stafute,  it  must  be  held  to  mean  something,  and  tjiat 
something  of  meaning  cannot  hut  preclude  the  taking  of  a  day  certain,  later 
than  the  fatal  delay  within  which  alone  a  defendant  can  by  law  show  cause,  aa 
the  summons  bids  him  do.  ,    ■         '' 

It  is  true  that  the  18th  section  of  the.Act,  and  the  3rd  section  of  the  amending 
Act,  39  Vic,  c.  30,  purport  to  enumerate,  jthe  grounds  on  which,  a  defendant  may 
petition,  and  that  this  particular  ground  of  objection  is  not  one  of  those  so  specified. 
For  the  Company,  plaintiff,  this  objection  is,  of  course,  urged  a».fatal.  On,reflec- 
tion,  I  do  not  find  that  Lean  so  hold  it.  I  do  not  think  that  the  list  of  grounds 
given  can  fairly  beconstru^in  a  sense  so  restrictive.  Holding  as  f  do,  that 
the  law  clearly  and  with  reason  requires  a  summons  for  a  day  certain,  not  beyond 
five  days  from  that  of  service,  I  cannot  make  that  Requirement  nugatory,  by  also 
holding  that  Ute  omission  to  say  that  failure  in  this  behalf  may  be  urged  as  a 
ground  of  petition,  precludes  its  being  lb  uiiged.  The  redaction  of  a  statute 
may  be,  as  here,  imperfect.    But  I  most  so  inteh>ret  it  aa  to  prive  to  all  its 
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the  ^ke  ,^  a^pearin,  and  petition^rr;;  Si;  t  r  "^'^ 
cuts  h.m  oflF  from  the  right  to  complain  of  this  «;»„«-  \  t  """""'' 
To  do  so.  would  be  in  effect    m  ZJl!  T   ,  .  '^''^^''  ^'^  summons, 

the  Jawi^a  « J  pi  ^o^  1  d^^^^^^^^^^ 

should  appear  and  ^l:^ ^1::^  1^^,^:^:^  -J  .^«^-^»-^  who 
b.  cut  off  from  complaint  on  that  score  ad  T^e  22^  ,  ''"''''''  ^^^^ 
to  answer  at  the  later  time  named  in  I!,!  ^      ^  appear  and  try 

-nner  of  complaint,  b,  tTo  ^^IZ^J^: Tr^ :::;^t ^X  1  ''S" 
that,  .n  such  ca«ej.e  must  of  necessity  havcTlwJhtTotj^^^^^^  '  "'^'^ 
J^ievan. ;  huthard.y.  I  fancy,  th.t  Luld  r;  (a^-  oTh  ^^aTT  "' 
0  do)  any  other.  Either  proposition  would  invove  a  !trli„'r„f  T  "''''"'' 
tionfor  which  I  am  not  prepared.  I  fall  back  on  thl?  °.  I^terpreta- 
whole  law  which  seems  to  me^to  be  the  f^L  hatlc  "gj^r^^^^^^^  1^ 
construction,  as  I  have  said,  precludes  mv  reLrardi„r  ♦?  1     ^"^  ^^""^ 

object«,n.n  the  ae^ndant's  Jart,  ^^:i:Zt^ ^,:::::^^::X^- 

though;  it  fairer  to  thrS';"^  by  my  rm»ng  that  both  are  bad.    I  have 

^ion  on  one  or  other.  ^  *  '  ^""^  "'*'  """^'^  *«  "»*  ^J  deci- 

That  decision  must  be  adverse  to  the  demurrer. 

JS^««««,  (?.a.  f  Baker,  Q.C.,  ft.r  Uxe  plaindff        ^'^""^'Vdismissed.      ^ 
OIfalloran,q.a,  for  the  defendant 
(SB.)      ^        \^       - 


V8. 

Foster. 
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Vfiram  Dorio.n,  C.J.,  Monk  J    RiltHjAv  to.'        .    ™    "   / 

,     iO^K,  J.,  lUSKAY,  J.,  SApOB.V,  J.,  TjJssiiR,  J 

•  -^  No.   122.X,,^  ml: 

■  \  MARC  AURELE  PACAtffi.^  ['    ( 

^  J  (•^^''"'tifintftediuft  below,)  j 

.  -  ;  ,,  AND       '         .  ^V  -APp'ttLAlIT; 

THE  QUEEN  INSURANCE  COMPANF, 

,_     ^^'J''»^''nlin  the  Court  below,)      \.    /^  ,;^<, 
Hbid  :_ Where  the  insured  la  hig  anDilcmtlonfn,  i»-..  j  RlWMDBirr. 


.^ 
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82,000,  amount  of  a.policy  of  insurance  against  fire,  granted  by  the  respondent 
to  the  appellant,  on  a  dwelling-house  owned  and  occupied  by  him,  situated  at 
St.  Norbert,  county  of  Arthabaska.  ■ 

The  respondents' defence  rested  on  the  following  grounds :  - 

1st.  Mis-description  of  premises  by  appellant. 

2nd.  Breach  of  condition  No.  ?  of  the  policy.  "  The  Company  will  not  be 
'.'  answerable  for  any  loss  where  fires  are  used  in  buildings  unprovided  with  good 
"  and  substantial  brick  or  stone  chimneys,"  and  mis-description  of  premises  in 
reference  to  chimneys.  A 

3rd.  Over-valuation.  The  mis-description  by  the  appellant  of  the  premises 
oflFered  by  liim  for  insurance  was  jpleaded  by  two  pleas,  the  first  and  second  pleas 
of  defendants.  The  ^pnie  mis-description  and  misrepresentation  were  set  up  in 
both  pleas ;  the  first  alleging  a  warranty  as  to  correctness  and  accuracy  of  descrip- 
tion and  plan  of  premises,  and  a  breach  of  the. same;  and  the  second  setting 
forth  that  the  misrepresentations  and  omissions  were  of  facts  material  to  be  known 
by  respondents,  and  that  a  lower  rate  of  premium  was  charged,  by  reason  of  the 
false  description,  than  would  have  been 'exacted  had  the  real  facts  been  disclosed. 

The  Jointed  application  for  insurance  was  filled  up  by  an  agent  of  the  defen- 
dant, but  signed  by  plaintifi";  below  hissignaturc  was  a  printed  note,  with  divers 
instructions,  &o.,  among  which  was  this :  — 

"  Isolated"  must  always  mean  100  feet  from  any  building  whatever."  The 
description  inserted  was  "  situate  on  the  &outU  side  of  the  main  road  of  the 
Parish  of  St.  Norlert ;  on  the  east  side  isolated;  on  the  west  side  by  a  twoUtory 
"  house,  built  of  wood,  covered  with  wootZ,  distant  50  feet;  and  in  rear  by  adairy 
"  anda  small  wood  house,  built  of  loood,  covered  with  wood,  distant  20  feet." 

The  words  in  italics  were  filled  in  writing  by  the  Company's  agent ;  the  others 
were  in  the  printed  form.  ^  " 

The  question  15.  "  Value.  What  is  the  present  cash  value  7  "  was  answered, 
$2,500.  '"The  application  also  had  the  usual  clause,  making  it  part  of  the 
policy,  and  its  correctness  a  condition  precedent  to  the  policy. 

It  was  proved  that  on  the  Jeast  side,  where  the  property  was  described  as 
"  isolated  "  it  was  so  in  the  usual  sense  of  the  word,  "  detached,  unconnected 
with  other  buildings,"  but  th^t  there  were  other  buildings  at  a  distance  of  48  feet, 
so  that  the  property  was  not  "isolated  "  in  the  meaning  given  to  the  word  by  the 
footnote  above  referred  to.         ,  ' 

As  to  the  value  of  the  property,  the  evidence  was  conflicting. 

The  other  facts  and  the  issues  in  this  case  sufficiently  appear  from  the  remarks 
of  the  Court  in  rendering  judgment. 

Tessieb,  J.,  said  the  action  was  instituted  for  the  recovery  of  92,000^  insur- 
ance on  buildings  in  Arthabaska,  which  were  destroyed  by  fire.  On  the  5th 
October,  1871/ Paoaud  insured  a  house  and  other  buildings  vith  the  nspon- 
ddnte,  the  insurance  being  effected  on  application  to  the  agent  of  the  Company 
at  Three  Rivers.  The  property  having  been  destroyed  by  B,he,  and  a  claim  be^ 
ing  made  under  the  policy,  the  Company  refused  to  pay  on  the  ground  of  mis- 
description  of  the  premises  by  Pacaud  and  over-valuation.  I  The  Court  below 
maintained  the  plea  and  dismissed  the  action,  whereapon  the" present  appeal 
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that  the  house  was  isolated,  w^^^j'^^r^^^^^^^^^^^ 

was  100  feet  from  other  buiMin^    "f  "*'*«'0'^'*'ng  ^  *te  Coinpany,  that  it 

was  altogether  intC:^,^r!L  nlT^.tT"^''  *'"'*  *^«  "^P"-*- 
planatory  of  the  meaning  of  iltel terfno^^^  ^'  '"'^'' «* 

The  agent  did  not  e,plain'the  m:^^r  to  Tea";;  Ze  L  thlf    T.'  ^^^  '*'°" 
distaneeof  100  feet  between  eaehbuildinrCTts^:^^^^^^^^  .         ' 

part  of  the  latter ;  no  intention  to  deceive  L  Company     The  ho  tt  ""  '^'    \ 

tf  opinion  that  the  words  underneath  the  signatZL^'fiouLdP?  "'I 
that  there  was  no  breach  of  warranty  an  to  thTT.        I  ^^'"'''^'  *"**'     ' 

The  second  objection  of  the  CoCn^was^^^^^^^^^^^ 
notasstatedintheapphWtion,tCh:;o  ^b    0  :    r^^^ 
but  one  was  constructed  of  an  old  sheet  iron  pipe      ThJTl  "^  "'  '*"""' 

clear  on  this  point,  but  the  Court  came  to  Zco  JbsioT  1^*1"  "'  "'^ 
djfahat  involved  the  violation  of  the  policy.     The  Waul,!' ''^  T 
^^d  l^n  an  over-valuation.     The'^ro^rty^'aVblrs  :^^^^^^ 

itl^Tfe  evidence  hardly  justified  so  high  a  valuation  h„*  iK      1      -I  ^'^^^^ 
^%tiona,lyover-value.'ltwascommc^f^;^n;^;^^  / 

The  amount  would,  therefore,  simply  be  reduced  to  wh.« T       ^  ^         ""''""'• 

Judgment  reversed,  and  the  Com^aCco:^^^^^^^^^ 

Judge  Tessier  cited  the  case  of  Casey  et  Goldsmith7v!l   L  c  Eenow      , 
No.  79  du  contrat  d'assurance  de  Pothii :     "  Celui  flui  a  fi..>  „  ^'"^ '  ^^ 

"  pour  une  somme  au-deE  de  leur  valeur  est  rdlnVl/  !  I    '"""  '''  '^''^ 

;;  fait  de>nne  foi  et  par  ignorance ;  tri^rnlt    r^^^^^^ 

"  assureurs,  lorsqu'ils  all^^uent  et  r.„n«  aS   i   \     P^sume  pas ;  c'est  aux 

;de  IWan^  la  jusXT  A,  o  ^oth  rcttrdT"'*"""  '^  ""^"^^ 
Littleton,  Digest  of  Insurance  I)ecisionst:i  S  "^htt"""  tn''^' 
;;  as  to  hold  stipulations  to  be  representations  rather'  than  ««?  ^I  ^'*'  - 

where  there  is  room  for  construction,"  idem  p    91    ^"7°"*'"''  '"  «»  °a«e8 
"  description  if  difference  immaterial,  policy  noT  vitiated  "        "^""^  ^/  '"•^- 

IUmsay,  J.,  remarked  that  the  Company  endeavored'  tn  „;„ 
the  word  "isolated  "  which  was  not  its  ordiLr7meaS     tT  '  "'""'""  *" 
t^i.how  that  the  insured'had  notice  that,  in  the  ia^ln  of  tl  ''"'  ""^'^'"S 

ies,  the  word  bore  a  different  m^anjn...    As  to  the  SL    *'^'.  "^""-""^^  ««»P»«- 
pany  to  prove  clearly  that  the  pip^  w;ntthr  t^h  t    ^^^^^  ^^T  "/'^  ^r'       - 
«o,  and,  in  default  of  evidence,  it  must  be  assumed  tLT  ^  ^"^  "***  ^"""^ 

tion.    The  last  point  was  a  to  the  valuaS     Th  '"'  °"  "^'"'*^^"P- 

high  valuation,  but  it  did  not  appear  C  kL  .  f    TT'  ''''  *»^'»'y  « 
plaintiff  could  notbe  deprived  otTisclIt  l!!    1!"^"''°*  "*'"''*'«°-    ^be 
placed  too  high  a  value  ^This  p^Jj^r^  '''''=^*^'^ '^'"'"^  ^^  ^'^^  em>neously 
'  The  judgment  is  as  follows:—  ^t 

"  LaOour,&o.,  ■    ' .   '       '    '  .  .  -^  M- 

Considerant  que  d'aprda  la  ««^-  xu.-..  .J      ^ 
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FMMid      produitefMAr  I'intimee  en  cette  cause,  d^fenderesse  en  cour  inferieure,  soot  mal 
QoMn  Ins.  Co.  fondees ;  A: 

^  "  Consid^nSnt  que  I'appelant,  deoiandeur  en  cour  inferieure,  a  prouv^  sa 

' '  demande  pour  le  reoouvrement  d'une  Police  d'assurance  mentionn^e  dans  la  dite 

demande  sur  une  maison  appartenabt  4  I'appflf&nt^itu^e  jk  St.  Norbert  dans  le 
coml^  d'Arthabaska  dans  la  Province  de  Quebec,  en  date  du  16  jour  d'Octobre, 

1871,  par  laquelle  I'Intimde  s'euit  obligee  enyers  I'appelant  moyennant  «ne 
prime  re^jue  de  lui  payer  la  somme  de  «2,000  au  oas  de  la  perte  par  incendie 
de  la  dite  maison  durant  I'annee  a  courir  du  5  Octobre  1871  au  5  Ootobre  1872 ; 

"  Gonsid^rant  que  la  dite  maison  a  et^  ainsi  detruite  par  un  incendie 
accidentel  arrive  le  25  Juillet,  1872 ;  • 

"  Consid^rant  qn\eat  en  preuve  que  la  maison  ainsi  detruite  ^tait  de  la 
valeur  assuree,  mais  considerant  que  cette  Cour  npres  avoir  pos<5  toutes  circqn- 
^ces  prouv^es,  reduit  la  perte  ainsi  soufferte  par  I'appelant  i  cause  de 
^    I'inoendie  de  la  dite  maison  4  la  somme  de  $1500; 

"En  consequence  cette  Cour  casse  et  infirme  lajugement  rendu  en  cette 
cause  par  la  dite  Cour  Sup^rieure  le  31  Octobre  1874,  et  proc^dant  k  rendre 
lejugement  qui  auraitda  etre  rendu,  &c.  "  Jugement  pour  81  ;9fOO. 


Doutre,  Doutre  d-^utchinson,  for  appellant. 
Cr.  B.  Cramp,  for  re.spondent. 
(J.  K.) 


fTudgmi^nt  reversed. 


COUR  SUPERIEURIi:,.1877. 

y-  MONTREAL,  7  FEVRIER,  1877. 

'Coram  Papine.\u,  J. 

No.  2700. 


■    ■■      .  r 

JMulholland  et  al.  vs.  La  Compagnie  de  Fonderie  de  A.  Chagnon  et  al. 

Jvor:— Que^'aotion  en  reeourrement  du  montant^'un  billet  promissoire,  doit  6tre  institute  au 
.jr.     Hen  oft  la  dette  a  6X6  contraotfe  et  Don  4  eelui  oft  le  billet  est  payable. 
'^-  Que  dans  la  prtsente  c»use,  les  difendeurs  risidant  i.  St.  Ilyacinthe,  ont  6te  pouriuivisi 
Montrtal,  sur  dei  billeta  prooiiesoireg  datis  A  St.  Uyacinthe.  mais  payables  i  Hontr«al> 
et  que  Taction  de«  demandeurt  eiin  diCboutfe  sur  txeeptiqft  diclinatoire. 

Papineau,  J. :— Cette  action  est  baaSe  suy  quatre  billets  promissoires,  faits, 
«ignes  et  dates  k  St.  Hyacinthe,  par  I'un  des  defendeurs,  k  I'ordre  de  I'autre, 
qui  les  a  endoss^s.     Trois  sont  payables  au  bureau  de  la  Banque  de  la  Cit^  et 
I'autre,  au  bureau  de  la  Banque  du  Peuple,  k  Montrdal.    Lte  deux  defendeurs      ^ 
resident  k  St.  Hyacinthe  oii  le  bref  leur  a  ^te  signifie.  ,      f^ 

lis  proposent  comme  moyen  de  defense,  une  exception  d^slinatoire,  fond^  y^: 
aurcequeles  billets  en  question  ont  dte  faits  k  St  Hyacinthe,  lieu  ^e  Ieu«: 
domicile,  et  sur  le  fait  qu'ils  sont  appeles  k  se  defendre  k  Moutr^al.  '    , 

En  r^ponse  a  cette  exception,  les  demandeurs  aoutiennent :—  . 

lo.  Que  leur  droit  d'action  aorigineA  Montreal  oik  les  WUets  sont  faits  ipaya- 
Wes  et  oa  lis'  sont  devenua  exigibles.  2o.  Qu'en  faisant  ces  billets,  payables  k 
Montreal,  les  defendeurs  ont  fait  implicitement  Election  de  domicile  k  Montreal 
et  se  sont  soumis  k  la  juridiotion  de  oe  tribunal.    3o.  lis  ont  aoutenu  Ion  de 
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dmt.  d-.cUon  oonh,  IWre.    Tou. le.  triton...  du  «™  tdl°  ^'  'i" 

.0.  ,e« lemon.  to.«  s.  foroo  et  ,.,.!,,  «u  ».  oxileo  aZ     CW  T„',  ^ 

dans  ce  1,60,, .■il,«,„origi„,_,.„,i^^^  c«Mme.    CeBl  done 

La  cause  effioiente  de  I'action  et  In  Amit  ,»'—»•       <  .  ' 

uo.  «.,e ..  „,„oHo»;  "a^eii'^ie  ::,^ -^.rsrobr 

uoe  partie  envers  I'autre  "  ""S»ne  •  Je  lien  qui  oblige 

•  Ce,  de».  expre^ions  ee  r.pp,rtelt  m'dmtri!  """. "  ''™  »"«*"««■" 

Hjaointhc.  oi  Ic  billot,  on.  Z  LZ  IT       '"  "  '^  "  "^  ''^  *  «'• 

Maia  disent  ]es  demandeurs:  le  cr^ancier  d,.  Kni»»  „ 
d<5biteur  que  su.'  le  defeat  de  oe  dernier  de  it   '    '\       ^     ^""""''  ~" 
M«    »^.qoncceneBtquAceinnment,qu«n«tf..nn^roitd>no- 


^„X" 


■■■  'i. 
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tion.  Ce  d^faut  a  lieu  a  Montreal  oil  les  billets  sont  payables  dans  le  cas  actuel ; 
o'est  done  ici  le  lieu  oil  le  droit  d'action  a  pris  naissance, 
pSSdeS.'*'  Oi)  doit  faire  une  distinction  entrc  le  tffoit  d'action  et  Taction  elle-mSme. 
.^Chagnon(^gljg.^,  n'est  (}ue  I'exercice  de  I'autre.  Le  droit  est  la  cause  effioiente  de  I'ac- 
tion ;  Taction  est  la  poursuite,  la  demande  en  justice  de  oe  droit.  Le  droit 
d'action  est  ne,  il  subsistc  dans  Tobligation  cr(5«$e  par  la  promesse,  quoique  son 
eflFet  soit  suspendu  par  le  terme,  et  qu'il  ne  soit  ouvcrf  et  miir  que  par  le  defaut 
d'exdcution  de  la  promesse. 

Je  vois  une  di£Krence  aussi,  entre  les  actions  resultanfr  dcs  contrats,  et  celles 
•esultant  des  quasi-contrats,  des  delits  et  (juasi  delits.     Dans  les  premieres,  le 
lit  noit  au  moment  ou  se  forme  le  contrat,  mais  il  n'est  ouvcrt  que  par 
Tinexecution  de  Tobligation. 

Dans  les  cas  de  quasi-contratSj^  de  delits  ou  de  quasi-delits,  le  droit  d'aotioiT 
n'est  pas  suspendu:  dans  les -%as 'de  delits  ou  quasi-delits  particifliorement. 
Des  Tinstant  ou  la  fauteijst  commise,  la  loi  oblige  H  la  reparation  du>prejudioe 
qui  s'en  suit  et  Iq  droit  X  la  reparation  nait  au  meme  instant  qjie  le  tort  4 
r^parer :  le  droit  d'action  nait  4  Tinstant  et  -k  Tendroit  oi  le  delit  est  oommis. 

Cette'  distinction  faite,.  voyofis  s'il  est  Men  vrai,  dans  le  cas  d'un  hillct'pro- 
missoire  que  le  defaut  donnant  ouverture  -X  Taction  a  lieu  oil  le  billet  est 
payable  et  n'a  pas  ^te  paye. 

Est-ce  le  billet  ou  la  personne  qui  est  en  defaut  ?  Une  faute  presuppose  ua 
etre  capable  de  volonte  pour  la  conimettre.  Dans  le  cas  present,  ces  billets 
"sont  bicn  a  Montreal  X  Tbeure  du  detaut,  mais  oii  sont  les  personnes  qui  seulea 
peuvent  faire  la  faute  ?  Elle  sont  a  St.  Hyacinthe,  a  leur  domicile,  au  moins, 
elles  sont  presum^es  y  etre.  Elles  n'ont.  pas  pris  la  peine  de  se  renijlre  i 
Montreal,  poujf  mancijieiLiUettr  promesse.  Leur  defaut  est  constat^  -A  Mon- 
treal, saus  doute,  mais  lalaute  ou  la  negligence  des  payeurs,  comme  on  voudra 
Tappeler,  est  en  eux-memesl  -^  leur  domicile.  Et  si  Ton  pouvait  interpreter  le 
(^ode  comme  donnant  le/Qroit  de  pour^^uivre  ou  le  defaut  a  lieu,  il  faudrait 
encore  poursuivre  devaiys  leitribunal  du  domicile. 

Une  preuve  que  je  ne  m'ecarte  pas  trop  de  la  jurisprudence,  dans  la  significa- 
tion que  j'attribue  aux  mots  "  droit  d'action  a  sa  naissance  et  cause  d'action," 
cV^ue  dans  des  jugements  prononc^s  par  la  Cour  de  Revision  a. Montreal,  ces 
expre^ns  ont  etd' employees  indiflferemment  Tune  pour  Tautre.  Pattison  v. 
The  Mutual  Insurance  Company,  16  L.  C.  J.  p.  25;  Lapierre  vs.  Gauvreau 
17L.  C.  J,p.  241.) 

Examinons  maintcnant;  si  les  autres  pretentions  des  dcmandeurs  sont  bien 
fondecs. 

Est-il  bien  vrai  que  le  faiscur  d'un  billet,  en  fixant  le  li«u  du  paiement  dans 
un  autre  district,  y  fait  tacitement  election  do  domicile  et  se  soumet  d,  la  juridic- 
tion  des  CoUrs  de  ce  domicile  elu  ? 

Le  domicile  jou&  un  role  si  important  en  loi,  qu'on  n'est  pas  facHement 
presume  Tavoir  change  et  le  Code  exige  pour  cela,  outre  Ve,  fait  d'une  habitation 
reellq  dans  un  autre  lieu,  V intention  d'y  faire  son  principal  itablissement. 
(Code  Civil,  Art.  80.)  La  preuve  de  TintentiSn,  resulte  des  tl^olarations  de  la 
personne  et  des  cireonstances.    (Art.  81.)    Celui  qui  est  appeld  k  one  fonc- 
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4ion  publique  temporaire  ou  rdvooable,  consem  son  domicile,  a'il  ne  manifesto    M».hoU,nd 
1  intention  contraire.     (Art  82.)  «»^ou»nd 

"  I^rsque  les  parties  A  un  acte,  y  font,  pour  son  execution,  Election  de  domi-  ^d^J^ifflC^ 
01  e,  dans  «n  autre  hen  que  celui  du  domicile  r^el,  les  significations,  demandes  ^^Z^^n 
et  poursuites  qui  y  sont  relatives,  peuvent  6tre  faites  au  domicile  convenu-et 

.'  devant  lejugede  oe  domicile.     (Art.  85.)  - 

Gette  dispt^tion  est  pour  le  oas  des  actes,  autros  que  les  billets  promissoires 

f :", .•  Jr-"^/  interpr^t^e  comme  s'y  rapportant.    A-fron  jamais  vu  ufl  pnu 
tMuen-.saviserdefairesignifier  une  action  ^r  billet  promi«H,ire,  au  Ueu  parU- 

^uher  oii  il  est  payable  dans  un  district  autre  que  celui  oA  reside  le  d^biteur  ? 
Et   pourtant,  bi  cet  article  'du  Code  ^tait  applicable  aux  billets  promissoires. 

Nft^ose  serait  logique  et  legale.     \  „ 

On  n'est  jamais  pr^sutoe  avoir  rcnonc^iun  droit,^ans  que  cette  renonciation 

ne  soit  expresse  ;  or,  il  est  incontestable  que  le  debiteur  a  le  droit  d'etre  traduit 

devant  le  juge  de  son  domicile,  A  moins  d'une  disposition  expresse  de  la  loi  pres- 

«rivant  le  contraire.     II  n'existe  pas  de  dispositions  k  cet  effet  dans  le  droit 

franfais  tel  qu  ,1  nous  a  4t6  donne,  ni  dans  notre  droit  statutaire.  ^ 

Dans  MroitfranjaiB  actuel,  il  existe  une  disposition  speciale  (Art,  420  Code 

de  l-rocidure  francais,)  qui  permet  d'assigner  le  debiteur  devant  le  tribuna^du    - 

lieu  ou  le  paiement  devait  etre  fait.    Eile  ne  nous  afiecte  nullement. 

Quant  i  la  favour  que  les  tribun«»x  doivent  accorder  au  commerce,  je  ne  vois 

pas  qu  elle  puisse  s'etendro  juqu'A  fi^voriser  une  classe  de  la  society  au  d^tri- 

ment  des  autres. 

Si  les  commersants  veuleut  soumettre  leurs  pratiques  H  la  juridiotion  du  tri- 

bunal  ou  Us  resident  eux-memes,  ilspeuvent  formuler  leurs  billets  express^ment 
A  cette  fin ;  mais  ils  ne  doivent  pas  esperer  que  les  tribunaux  feront  pour  eux.     " 
plus  qu  lis  n'ont  exige  eux-mGmes. 

^  D'ailleur^,  il  y  aurait  injustice  H  traduire  devant  la  Cour  de  Montreal,  et  4  leur 
ftire  payer  une  taxe  considerable,  les  defendeurs  qui  sont  du  district  de  St. 
Hyaointhe,  ou  ils  n'ont  a  payer  qu'une  taxe  relativement  legdre,  pour  la  cons- 
truction du  Palais  de  Justice.  ,  » 

L'exception  d^clioatofre  est  bien  fondle  et  elie  est  maintenue  aveo  depens- 
J  action  est  deboutfesaufrecours  devant  le  tribunal  competent.  . 

,  Depuis  q4€  ces  considerations  ont  6t4  Sorites,  j'ai  eu  occasion  de  prendre  com- 
aiunication  des  raisons  donn^es  par  le  Juge  en  Chef  de  cette  Conr,  dans  une  cause 
analogue  A  celle-ci  (Wurtele  v6.  Lenghan  &  al.  1  R.  J.  de  Q.  p.  61 ;  )  et  je  suis 
heureux  de  voir  qu'fen  debo^tant  Taction,  il  s'est  appuyd  sur  les  motifs  qui  ont 
d<5termine  da  decision,  tout  en  les  exprimant  aveo  plus  de  netteUS  et  de  pr^ci- ' 
sion  que  je  n'ai  pu  le  faire  moi-m6me.  -- 

Exception  deoIinatoir«  ulaintenue'. 

-466ott  <t  ao«««Vs,  pour  les  demandeurs. 

,     -Ziomn^er  <&  awocjifo,  pour  les  defendeurs.         #  . 

(J.  Q.  D.)  ,  "         . 
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,  *       HONTRfiAL,  4  DBCEUBRB,  1676. 

Coram  PApiNIAlf,  J. 

No.  482. 

Wilhes  vs.  Marchand  t:i  t\. 

JuoB:— Qn'spT^  r£eh««nee  d'nn  billet  promlisolre,  11  n'eit  pM  permla  d'jr  ajouter  un  endoNanieiit, 
dMi  le  aenl  but  de  «onatr«lre  le  Mieur  «t  lea  endosseun  txmafldi,  k  la  Juridiction  de  lenr 
Juge  Dkturel,  poor  let  tradulre  deraqt  le  trlbunkl  du  domioUe  de  eet  endouear  putatlf. 

.L'action  en  oette  cause  est  fondle  sar  un  billet  promissoire,  fait  et  dat4^«l 
St.  Jean,  district  d'lberrille,  par  le  d^fendeur  Marohand,  et  payable  a  I'ordre 
du  d^rendeur  Paradis.  Ilest  endosse  apres  ^h^ance  et  prot6t,  par  Davidson, 
Tun  des  defendeurs,  r^sidant  a  Montreal,  afin  que  ce  dernier  puisse  etre  pour- 
suivi  et  les  deux  autres  aveo  lui  a  Montreal. 

.  Les  deuz  defendeurs,  Marchand  et  Paradis,  comparaissent  s4par£ment,  et  se 
plaignent,  pr  exception  d^elinatoire,  de  ce  precede  adopts  uniquement  pour 
leS  forcer  d'aller  se  d^fendre  dans  an  autre  district. 

Lejugeraent  est  dans  les  termes  suivants: 

Consid^rant  que  le  billet  en  question  a  ^t^  fait  et  dat^  k  St.  Jean,  district 
d'Iberville,  sans  mentionner  aucun  lieu  particulier  o^  il  serait  payable  et  qu'il 
est  par  consequent  au  domicile  du  faiseur ; 

Considerant  que  le  faiseur  du  dit  billet,  L.  H.  Marchand  ct  le  premier 
endoBseur,  E.  Z.  Paradis,  deux  des  defendeurs,  ont  leur  domicile  a  St.  Jean 
susdir,  ail  ils  r^sidalent  quand  le  dit  billet  a  6i6  fait ; 

Considerant  qu'il  est  prouv^  par  le  temoin  Jones^  que  J.  Davidson,  I'autre 
defendeur,  domioilie  dans  le  district  de  Montreal,  n'ebt  devenu  partie  au  dit 
■'  billet,  qu'aprds  son  ech^ance,  aprds  protet  et  aprSs  que  }e  dit  billet  fut  ^evenu 
la  propriety  du  demandeur ; 

Considerant  qu9  le  ddfendeur  Davidson,  ^tait,  lorsjde  son  endpssement  du 
dit  billet,  dans  I'emploi  du  demandeur,  i^  titre  de  oomi^is,  et  qu'il  n'a  pas  en- 
dosse le  dit  billet,  dans  le  cours  ordinaire  dea  affaires  et  de  bonne  foi,  oomme 
partie  effeotivement  responsable  du  paiement  de  ee  billet,  mais  dans  le  seal  bat 
d'etre  fait  dSfendear  dans  la  cause  et  de  faire  traduire,  par  ce  moyen,  les  deux 
aatres  defendeurs  hors  de  leur  district,  dans.oelai  de  Montreal,  et  de  les  priver 
ainsi  du  droit  qu'ils  ont,  par  la  loi,  d'etre  jug^s  par  le  jug^  de  leur  domicile; 

Considerant  que  I'endossement  da  idefendeur  Davidson,  a  ete  fait  en  fraude> 
de-la  lei; 

Considerant  qu'en  ajoutant  ou  fuisant  ajouter  nne  partie  de  plus  dans 
Taction  qu'il  a  prise  oontre  les  defendburs,  MaroBaod  et  Paradis,  le  demandeur 
a  empire  la  condition  de  ces  doax  defendears,  en  les  ezposant  k  payer  des  frais 
additionnels ;  I 

■  Considerant  que' la  fraude  4  la  lot,  jkratiquee  par  be  moyen,  an  pr6jadioe  des 
defendeurs,  Marphaqd  et  Paradis,  pe  peat  etre  an  moyen  legitime  de  les  sous- 
tnure  k  leur  tribunal  nature!,  et^  que,  par  conseqgent,  cette  frapde  ne  peat 
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bien  fondle  et  eUe  «.t  mMntenue  aveo  d^periB  centre  le  demandeur.  et  r.otion  -      - 

de  oe  dernier  e.t  d^boutie  qu»t  i  eux.  af^,  d^pens.  dUtr^te  AM    ChaJund  ""*^*''- 

lear  avooat,  aaaf  reooura,  dovant  le  tribunal  competent.  ' 

DoM<re<fe  ^mocjV*,  pour  lo  demandeur. 

CAarfanrf,  pour  lea  d^fendeqrs,  J^archand  et  Paradis. 

,,^    \  \        Exception  d&linatoire  maintenue. 
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LACHUTE,  15TH  SEPTEMBER,  1876. 
Coram  BouBOEois,  J, 

.  £x  part*  ISRAEL  SAUVfi, 

AND 


PiTtnoHiB ; 


THE  CORPORATION  OF  THE  COUXTY  OF  AROENTBDIL, 

Rhpoxdimtb. 

^  On  a  petition  to  quash  .  by-law  pa«ed  by  the  County  Council  of  the  County 

olTsellrf  r  '  ""T'''  "'  '"'  "^^  enforcement  of  the  Temperance  A^ 
of  1864,  the  foUowing  judgment  was  rendered  •— 

BouROKOis  J     The  main  and  only  question  rai«Hl  i,  whether  the  Tem- 
pj^rance  Act  of  1864  i.  replied  toully.  or  repealed  at  dl  by  the  «  Mui  pal 

the  intention  of  the  Legislatui^  was  not  to  repeal  the  Act  of  1864  That  iZk 
was  the  intention  of  the  Legislature  appea^Xlviden  t^L  Jo^  oT  of 
section  1086  of  the  «  Municipal  Code,"  pas«Hi  during  the  same  seslio'      ? 

laJlh  !!!•  to^"?  ^?"^  ^^^  •  P*^""y  "P«^<^  *»>«  Temperan*,  Act  of 
Sr" •  1'  T ^' """^^ *^"" *'•' .ectionssorepealed  wertt^rtedin a 
modified  fbrm  .n  the  License  Act,  and  all  clauses  not  so  repealed  by  Jtlon  197 
arestill  mforce  unless  repealed  J^the  "llunicipal  Code,"  or  somLher  statute 
since  passed.  * »  i 

The  judge  proceeded  10  strengthen  his  angument  on  this  point  by  reference  to 
the  analogous  position  of  the  Agricultural  Act,  many  of  the^rovisions  of  wSch 
jwe  as  specially,  repealed%  subsequent  enactments  as  were  those  of  the 
l>unkin  Act,  and  yet  no  one  pretentled  that  such  clauses  of  the  original  act  as 
Kferred  to  trespasses,  cutting  down  woods,  fences,  etc.,  which  were  not  referral 
to  in  subsequent  Acts,  were  in  consequence  repealed. 

.ly^'lT^^f'**^^  the  pretensions  of  petitioner  that  the  Municipal  Code 
TZr^'^         powers  of  Municipal  Councils,  and  referred  to  section  449 

1    L^!."  T^.'!:  ^**''""«  *'•'''  ^*'""*^  ^'»"«"'  ^"^  «"  a»e  power,  ever 
panted  to  then,  byfiith«igoiioral4M^apecial-Aete,^h<»>Muclr1ge^ 
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lirMi  8«uv«  ^itb  those  speoified  in  the  Moateipal  Code,    ^eotion  573  of  thiK!ode  apo» 
CorpowHon  of '^'<''*  *^«  petitioner's  CounBcl  bo  strong! j  depended,  might  tend  to  show  the' 
*ArS?BteJu?'  intention  of  the  C^islature,  were  it  not  counteracted  by  other  sections  of  tibe- 
same  Code. 
«      In  the  latter  there  isj^not  one  word  which  refers  to  the  powers  of  Coantj 
Councils  SH  to  prohibition.     The  procedure  of  Local  Councils  on  this  subject 
is  there  set  out ;  b«t  nothing  is  said  respecting  that  of  County  Councils ;  aad 
when  power  Eas  been  once  vested  in  any  body  it  require»rlanguage  |0  th«  m^t 
"  cipress  and  explicit  terms  to  take  it  away.  /  •    *' 

— ___;^       ^      The  by-law  here  in  question  was  not  passed  by  a  local,  \y^t  by  a  County 
;  Geunfil  and  in  so  doing  the  lattef'  acted  within  its  legal  powers.     By  adopting^ 
the  Tiews  of  petition^,  tha  Court  would  not  be  interpreting  but  making  laws. 
His  Honor  oonoluded  as  follows:  "i  do  not  now  decide  whether  the  by-law 

■       ■       in  question  is  legal,  and  whether  all  the  formalities  have  been  complied  with  in 

^      passing  it  or  not,  or  whether  it  could  be  quashed  by  a  petition,  or  whether  the 

petitioners  can  apply  to  another  Court  b^  any  other  measure." 

The  following  is  the  formal  judgment  of  the  CoJfrt  r— "  The  Court,  etc., 

"Considering  that  the  Municipal  Code  of  thl  Province  of  Quebec  basnet 

totally  abrogated  tiie  provisions  of  "  the  Tempenice  Act  of  1864,"  but  affects 

them  only  in  so  fiur  as  the  former  contains  provisions  which  have  either  expressly 

or  impliedly  this  effect,  or  which  are  contrary  to  oir  incompatible  with  the  Said^ 

Temperance  Act,  or  in  so  far  as  the  said  Code  contains  express  prot«i<AM  on  the 

-  subject ; 

"  Considering  that  by  the  terms  of  the  said   Mn«i$ipal  .Code,  MtitaUHpal 
Councils  beyond  the  powers  conferred  upon  them  by  the  said /code,  can 
exercise  those  which  have  been  given  to  them  by  the  provisions 
law  not  incf^mpatible  with  the  said  code  >  1  „ 

«  Considering  that  the  Municipal  Council  of  the  Cointy  6f  Ar^nteuil  had  the 
right  in  virtue  of  the  provisions  of  "  the  Temperancti  Act  of  1864  "  of  passing 
the  by-law,  whose  annulment  is  demanded  in  the  prei|ent  case,  that  this  right 
conferred  on  County  Municipal  Councils  is  not  incompatible  with  the  provisions 
of  the  Municipal  Code,  which  does  not  contain  any  pr^ision  either  impliedly  or 
expressly  taking  away  this  right,  and  contains  no  express  provision  on  thi» 
particular  subject ; 

"  Considering  that  it  wfts^not  even  necessary  that  the  by-law,  whose  annulment 
is  demanded  in  the  present  instance  should  be  published  in  the  manner  pre- 
scribed by  ordinary  municipal  rules ;  ■     ■       y 

"  Considering  that  the  facts  and  mot/ms  set  forth  by  the  petitioner  in  h^ 

petition  are  insufficient  in  law  to  have  the  said  by-law  delared  null,  dioth  dismisa 

and  reject  the  said  petition  of  the  said  petitioner,  with  costs,  distraitaMileaan^ 

Davidson  &  Cushing,  attorneys  for  the  respondent." 

J.  J.  A.  Filion,  for  petitioner. 

^      '  J>  A.  N.  Mackay,  counsel. 

J9av{(2(on  ct  CufAtnjT,  for  respondent. 

(J.K.) 
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MO.VTREAL,  7th  JULY,  1877.  * 

Im  IxSOLVtsCV.  r 

,  Comm  Torrance,  J. 

'  \  No.  345, 

v/"  '!  pf  •'  ^T'''"*'  ""**  •5"^"'«'-<'A«,if;„ce,  aud  5aya.</,  Petitioner  and 
huu^aru  Peuuonor  for  lieguiu-  CioUe,  and  Z?,,y«r./,  Contestant     '^f'"""''''  ""^ 

the  ^Ignee       '^  '"*' """""' ""  ""' »''""  ""• '»  coowqwoce.  Mt  wide  on  petition  of 

On  the  2l8t  June   1876,  the  contestant  Bayard,  by  his  petition,  prayed  to  be 
T^rTZ  ^'^r'^^i"  .•»--»>'-  -  the  hands  of  thrini,lv  nT.nd  tha 

^  b^S f  ."k  '^  "" ^'""'"  **"'"  ''  ''•"•  T''^  "-'g°«e  was  Wrved  with 
the  petition,  and  by  h.s  attorneys  declared  that  he  submitted  to  the  order  of  the 
Court,  and  on  the  22nd  Augusf  a  ludginentT,  was  pronounced,  grant  n"  the 
conclusions  of  the  petition.     On  the  6th  September"  last,  the  as^i^nee    A    B 

Bayard  m  his  petition  had  ^m.tted  to  state  thut,  on  or  about  the  29th  Jdy.  1875. 
by  notarial  act  he  had  lease*  to  the  insolvent  the  moveables  in  qulion  for  a 
tCthe^W  '""'  '''  ''''  '''  '"-'^^"^  '-'  P-*^  ^-  -t  for tZmetet 
-was  Ignorant  of  the  fact  that  the  said  insolvent  held  receipts  for  saW  rent 
except  what  said  insolvent  toW  him,  which  was  denied  by  said  Bayard    that   1 
was  only  on  the  6th  of  September  then  in.,tant,  that  the'assi^ee  came  'intolL 

bad?  '{TtTT'  ''>  '^  H  ''^''  •—'1  recl?pts,saidirC 
bad  a  right  to  the  lease  and  goods  thereby  leased  for  the  unexpir  d  termVsIw 

12  ■/''"'  ""  ''''^  value  of  $1,000.  and,  until  its  expiry,  sairSayt^ 
TTf  °  /,  JT'^r"/  «"^  g'X'^J'  ■'  that  said  Bayard,  by  his  pet  tion,  wiC 
andJVaudulently  omitted  to  jtate  the  circumstances  of  said  lea^.  with  th  2 
■  object  ofgetting  possession  of  said  goods,  and  fraud  and  artifice  had  been  used 
by  said  Bayard  m  obtaining  judgment  in  his  favor,  to  wit.  on  the  22nd  August: 

y^Z:JTl'^        ^^^'"*°*  """'  """^^'^^  "P«»  'J««»'»»ts  which  haye  been  diS^ 
covered  to  be  erroneous,  and  sinde  said  judgment  documents  have  been  discover- 

stln     /''  ""*"'!  T'"'*  '^'  «'"""'"g  ^'^  ^'  P-^tition.     Tbe  assignee 
Stewart,  therefore  prayed  that  the  judgment  of  date  22nd  August  might  be^t 

petmooer  Stewart  be  allowed  to  retain  the  goods  in  question  and  the  use  of  the 
leaw  ther«>f  for  the  benefit  of  himselfand  the  oreditdw.  [ 

fnr  •fi'ih  "^.'7^*  !'  '"  *'''^"'""'  *•»"*  *•*"  *''««'^«''t  had  receipts  from  Balard 
t!^  '^TW"'^^  •"  ^"^'^''"-  The  insolvent  at  the  meetiK 
bU  .t'"^  ^"'"'^  '"^  P'^-^"*'  ^^'^^  *^''*  »>«  "^'d  receipts  for  ren£m 
Aen  t«ok  Bayard's  word  for  his  denial,  as  the  receipts  had  ^n  mislaid.  Th^ 
re^ipte  only  erne  into  the  possession  of  the  assignee  on  the  6th  September,  on  ■ 
^hich  day  this  petition  was  fyled.   Bayard  has  fyled  a  claim  a.ai>.,.  L.,J.  .p 
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the  inaoltcnt  for  rent  of  the  furniture  in  qoeMion.  Can  we  nj  that  there  wa» 
fraud  and  artifice  on  the  part  of  the  petitioner  Bayard  in  obtaining  the  judgment 
of  22nd  Auguat,  now  lought  to  be  annulled  ?  He  muat  have  kn^n  of  the  payment 
of  the  rent,  for  be  had  acknowledged  payment.  The  inaokent  affirmed  the  exiatenoe " 
of  thereeeipta,  but  that  they  had  been  mislaid,  and  hiaatatement  was  stoutly  denied 
by  Bayaid.  The  assignee  who  acquiefced  in  the  judgment  of  22nd  August  did  so  in 
ignorance  of  the  facts,  and  as  soon  as  the  proofs  were  found  he  endeajrors  to  set 
himself  right  and  to  protect  the  estate.  I  think  he  may  fairly  iay^tbat  the 
judgment  of  22nd  August  was  obtained  by  fVaud  and  artil|w  of  Bayard.  He 
claimed  the  goods  and  he  claimed  rent,  Iritl^er  of  which  h0  should  have.  He 
eeems  to  have  trusted  to  the  loss  of  proof  of  the  payment,  tfe  obtained  judgment 
by  representing  facta  whickwere  untrue,  and  which  he  knew  to  be  untrue,  so  we 
must  assume.  I  think  the  conclusions  of  the  assignee  on  ground  of  fraud  and 
artifice  by  Bayard  should*  bo  granted. 

Macmaiter  d:  Halt,  for  asHianee. 

Ihigat,  for  Bayard.  .—    ~     —  ——     - 

(J.K.)  ;  ;      ■ 

? ii; •—* *- ■-■'• 

8UPERI0K  COURT,.  1877. 

MONTREAL,  7th  JULY,  1877. 

Coram  ToBBANCE,  J. 

\  .•  No.  1514.  '  .^^— ^"' 

Ze$  Curi  et  MarguiUien  de  la  Paroiue  de  St.  Clemtnt  de  Beauhamai» 
"v.  Robillatd. 


H; 


Conrt,  will  be  rejected  •• 
diibunementt  {mite)  and  what 


"f  ■~^'*  *"  ■***"'°*  rendwred  and  fyied  under  a  Judgment  of  the 
irregular  If  it  does  not  exblbtt  the  three  headi  of  raceipU,  diibi 
remaini  to  be  reeoTered  (rtpritt). 

By  a  judgment  of  the  Court  of  Queen's  Bench,  16th  March,  1877,  the  defen- 
dant  was  ordered  to  render  to  thepIaintiflFsan  account  within  thirty  days  from  the 
service  upon  him  of  the  judgment.  An  account,  accompanied  by  vouchei:p,  in 
compliance  with  Ihia  judgment,  was  fyledfin  this  Court  on  the  3rd  May  last. 
The  plaintiff  on  the  7th  May  madeji  motion  to  reject  the  account  for  reasons 
specified  in  the  motion.  ' 

Peb  Cubiam  :— The  Court  calls  attention  to  the  third  reason  to  the  effect' 
thut  the  account  is  not  detailed  as  to  receipts,  and  that,  it  is  impossible  for  plaiur 
tiff  to  produce  a,contestation  of  the  account,  inasmudi  as  the  defendant  has  not 
made  a  chapter,  of  what  remftins  to  ^  recovered.  I  have  looked  at  the  account, 
and  it  contains  two  heads  of  receipts  and  expenditures.  C.  C.  P.  623  saya  : 
"  The  account  must  contain,  under  separate  heads,  the  receipts  and  expenditure, 
ind  dose  with  a  recapitulation  of  such  receipts  and  expenditure,  establishing 
the  balance;  whatever  remains  to  be  recovered  being  reserved  fot  ».  sepacate 
head."  624':  "  Under  the  head  of  receipts  must  be  placed  all  auma  which  the 
aoM^nting  party  has  received,  and  all  those  which  he  ought  to  have  received 
during  his  management"    I  do  not  see  any  separate  head  for  what  remained  to 
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be  r«»vered  .nd  the  defendant  bu  not  ohaiged  himaelf  with  wtut  h«  bught  to    t-  o^tk 

S      t1    iiT"''\'"^"V"  <«"y  «P'*ined  'in  Jou«e.  Ordonn.noe  of     "-- 
-  p!!L       n-  T'     ^^"  P"««i«reCi7iIo,  vol.  2,  p.  40  et  ««,. ;  .nd  Pothier 
Procedure  Cmie,  p.  40  of  qoarto  edition.  ' 

mo1i!"„Tr"\"i'  ^"nu^  ""''^''"''^  ^  '*•*  '"'•"  Somning  these  accounts,  the 
mouon  of  pl«nt.ffa  mil  be  framed  for  the  above  reaaon,  and  thirty  day,  allowed  to 
defendant  to  produce  linother  account  in  due  forn.  with  the  re.,» lite  voueC 
^^tmi'/n  Pa jniielo,  for  fhiatiffs. 
./.  JJoutre,  Q.C,  for  the  deftndant. 

SUPERIOR  COUBT,  1877.  '    1 

MONTREAL,  7tb  JOLY,  1577. 

._^^ _  la  tntolvehci/.  — —        — — 

C'ordm  TOBRANCE,  J. 
•  .No.  771. 

In  re  WiUinm  Murray,  Insolvent,  and  Andrew  B.  5/ciga?.^  AttTgnc>,  and 
^acAarwA  iltteriacA,  Petitioner. 

dlto«  !^d  .il  i*^  f    *  K     '  •""•""'•he awlgnee.  note. coreriDg  the  oompclHon  forhl.  oZ 
-  tTn^li  «i  e  •«lp.ee  bu  ,econve,«l  the  «tate  without  reel Wng  •  noteVbr  .  creditor  w^ 

-   „  !:.i«si,:d.tor"  ^'"'^ "'"  "''^'  "■"  ^""^  ^'  "-"^  "'^  ■-'«"''  '<''  <^"-^?  ro«: 

The  petitioner  wt  forth  in  his  petition  that  hel^ii  a  creditof' of  the  insolvebt 
for  th*  sum  of  ♦1,017.43,  and  hia  elain,  had  been  duly  fyled  with  the  'assignee ; 
that,  on  the  28th  AprU,  1875,  the  insolvent  obUined  from  his  Creditors  a  comi 
position  at  the^ate  of  45  cents  in  the  dollar;  that  by  the  deed  it  was  provided 
that,  upon  the  deposit  with  the  assignee  of  promissory  notes  signed,  endorsed  and 
payable  as  in  said  deed,  and  upon  furnishing  the  assignee  with  promissory  notes 
similarly  made  and  endorsed,  suflWent  to  pay  a  like  composition  on  all  other 
labilities,  the  insolvent  should  be  discharged ;  that  petitioner  was  included  among 
the  other  or«iitors  of  the  insolvent  in  the  schedule  by  him  made^and  fyled,  but 
petitioner  did  not  sign  the  composition  deed  and  dischai^e ;  that  a  dividend  sheet 
was  prepared  in  accordance  with  said  deed,  and  your  petitioner  included  in 
saidsheet;  that  after  the  passing  of  the  deed  the  assignee  delivered  over  to  the- 
insolvent  his  said  estate;  that  the  assignee  is  bound  to  obtain  for  petitioner 
said  notes,  bnt^assignee  refuse?  to  deliver  said  notes  to  petitioner,  wherefore  he 
prayed  that  the  assignee  might  be  ordered  to  deliver  over  to  petitioner  said  notes, 
&c     The  assignee  answered  the  petition  by  Alleging  that  petitioner  never  was  a 
creditor  of  the  insolvent  within  the  meaning  of  the  Acts,  and  never  filed  any 
phunMgainst  the  estate  while  it  was  being  liquidated,  but.  on  thecontraiy,  denied 
that  he  was  a  creditor;  that  after  the  deed  of  composition  was  deposited  with 
tfce  assignee,  he  gave  due  notiee  requiring  all  persons  having  claims  to  file  them, 
aiid  subpuently  in  due  course  prepared  a  first  and  final  dividend  sheet  in  which 
were  collocated  all  persons  who  bad  proved  their  claims  againsf  the  estate,  which 
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*i2ofc'''  t'^t         f  *  '^  "^"'^  published,  and  the  amount  of  the  collocations  became 

K.  B  'V2  .  ?"^        u"  *^'  ^'*  •''"'''  ^^'^^  •  *''"*  P«"'»*^"«'  '""  °«'  ^o'lo-'^ted  for  any  a-iount 
*•  £.&"''  "^«'°"°b  as  he  had  not  proved  or  filed  a.olaini ;  that  petitioner  failed  to  take 
.  apy  notice  of  said  dividend  sheet  or  to  contest  the  same,  and  the  same  was  homo- 

logated by  lapse  of  time  on  the  1st  Jun6,  1875,  and^by  reason  thereof  petitioner 
««a^a  to  bftve  any  claim  upon  the  estate  or  the  assignee. 

ToKBANCK,  J.— First  in  order  of  timq  we  have 'the  assignment  by  the  insol- 
vent and  by  the  schedule  of  liabilities  the  petitionet  is  very  plainly  exhibited  as 
a  creditor  for  «1,017.  Next  there  is  t^he  composition  deed,  of  date  the  30th  of 
April,  1875.  It  declares  that  '.' the  parties  "  *  *  *  «  do  agree  that  for 
and  in  consideration  of  a  C9mposition.jtt^a-dollar  rate  on  their  several  and  res- 
speotive  claimljupon  th6  said  insof^t  as  exhibited  by  the  schedule  thereof 
>.'""'^''^^ff^**^-^°J^»P<»n  all  other  ,4im8  thereon  of  45  cents  on  the  dollar  of 

^iJftiT^'^'*'    T    *     *•    *     *     they  wiU  fully  and  entirely  discharge  ~ 
th^  s^d  mam  Mur^y,     *     *     =f=     and  do  hereby  agree  with  the  said  insol- 
veut,  that  upofi  the  deposit  with  the  assignee  of  his  estate  of  promissory  oltes 
signed,  endor^djandpayabte-as  aforesaid,  and  upon  furnishing  the  said  assignee 
^    with. promissory  notes  siii  ilarly  made  an4  endorsed,  sufficient  to  pay  a  like^m- 
^^  poMtion  on  all  his  other  li  ibilitieS,  he,  the  said  iiiselvent,  ghall  be  fully  and  en- 
tirely discharged  of  and  f  om  all  such  liabilities  within  the  meaning  of  the  said 
Act.    And  it  is  hereby  d  sclared  to  be  a  conditton^f  this  deed  of  composition  and 
^ischasge,  without  which  the  same  would  not  Have  been  made,  and  with  which 
the  assignee  (If  the  said  ii  solvent  is  hereby  required  to  conform  himself  and  to 
•  *"7  ''I?* '  't  ^  """^  "*  ^^'^  ^^  insolvent  shall  have  deposited  with  the  assigned 
of  his  estate  the  said  pron  issory  notes,  made  and  payable  at  the  dates  aforesaid 
a&d  shall  have  paid  all  privileged  claims  upon  his  estate,  the  commission  of  the 
.-  B^id  j*igft,^  the  costs  of  the  present  composition  and  discharge  and  the  confir- 
^  mation  thereof,  and  all  other  charges  and  expenses  of  the  said  insolvent  estate, 
then  and  thereupon,  md  without  any  other  delay,  thesaid  assignee,  in  consideration 
thereof,  shall  execute  a'  deed  of  transfer  and  reconveyance  to  the  said  insolvent, 
*c.,  or  to  any  other  person,  &c."    A  reconveyance  was  made  of  the  estate  on  the  ' 
19th  of  May,  1875,  a  dividend  of  composition  was  prepared  and  became  payable 
on  the  1st  of  June,  1875.    In  it  there  appears  the  name  of  tjie  petitioM,  but 
without  dividend  to  him.    On  the  2nd  November,  1876,  the  petitioner  fyled  his 
«Iaim  with  the  assignee.    On  the  7th  December,  1876,  the  deid  ofcomposition 
was  confirmed  by  the  Court.     The  assignee  9onWds  that  the  petitioner  having 
felled  to  fyle  his  claim  in  time,  and  having  failed  also  to  contest  the  dividend 
sheet,  he  is  estopped  from  urging  any  claim  at  this  date.  ^But  the  teri^  of  the 
composition  deed  show  plainly  that  notes  were  to  be  given  for  All  chims  on  the 
estate,  whether  fyled  or  ndt.     The  statute,  s.  94,  further  requires  the  assignee    ' 
to  reserve  sufficient  moneys  to  meet  these  0laims  when  he  prepares  the  dividend.  " 
Until  the  promissory  notes  werefurnishe^^^he  assignee,  he  was  not  bound  to 
reconvey  the  estate  to  the  insolvent  or  otlierVrson.      I  come,  therefore,  V>  the 
conclusion  that  the  order  should  be  made  to  th^  asngnee  as  prayed  fo?.    *^ 
W^.fi:^err,(2.C'.,  for  petitioner.  ,   '    . 
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•     ■-,     '  •      OTTAWA,  28th  JUNE,  1877. 

Coram  RicHAKDS  Gh.  J.,  Ritchie,  J.,  Steonct,  J.,  Tasohereau,  J.,. 
4    Henry,  ^.,  FouRNiEB,  J. 

DARLING  «<  ai., 

'■■—.    t   '         '  ,    -■  AND        - 


Appbllants  ; 


BROWN  et  al., 


RCSP0N0BNT8. 


Held:— J.  Th»t  executoii  are  not  liable.  Jointly  and  wverally,  for  the  payment  of  the  balance  of 
moneya  collected  by  them,  but  are  only  liable  each  for  the  share  of  which  he  had  possea- 
lion. 

r  2.  That  exeentort  are  not  liable  to  pay  more  than  six  per  cent,  interest  on  the  moneys  col- 

•  _      lected  by  them,  after  their  account  has  been  demanded,  in  the  absence  of  proof  that  they- 

realized  agreaterrale  of  interest  by  the  use  of  such  moneys. 


.1- 


This  was  an  appeal  from  a  jadgment  rendered  by  the  Court  of  Queen's 
Bench  of  thePfovince  of  Quebec  (Appeal  side)  on  U»e  18th  of  December,  1876, 
which  confirmed  the  judgment  rendered,  by  the  Superior  Court  at  Montreal,. 
(Mackay,  J.")  on  the  22nd  of  January,  1876,  maintaining  the  dtbats  de  compter: 
fyled  by  the  respondents,  and  condemning  the  appellants,  jointly  and  severally,^ 
J  to  pay  to  the  respondents  the  sum  of  $6,360.80  cy.,  besides  interest  at  seven, 
per  cent,  from  19th  January,  1871,  and  costs.  .'■'      ' 

The  questions  raised  sufficiently  appear  from  the  remarks  of  the  judges.    The 
judgment  in  the  Couirt  of  Queen's  Bench  was  pronounced  by  Ramsat,  J.,  as, 
follows: —  '     \       "  f 

The  objectibns  to  the  judgment  of  the  Court  below  involve  a  variety  of 
considerationSjpLt  is  maintained  that  there  is  no  indebtedness^-that,  if  there  evi 
was  any,  itsVas  prescribed,  that  the  judgment  is  bad  in  mixing  up  the  affairs  oi . 
Wm.  Darling  &  Co,  with  those  of  Wm,  Darling,  executor,  and  that  the  judgment 
should  not  have  been  jointly  and  severally  against  the  defendants,  but  only  con- 
demning them  in  so  far  as  they  have  received  a  share  of  the  estate. 

As  to  the  indebtedness,  its  proof  seems  to  me  to  be  beyond  all  questibn^. 
The  evidence  by  the  boojcs  of  Wm.  Dii^ing  &  Co.,  and  by  the  annual  statements, 
is  complete,  unless  it  can  be  shown  thait' there  was  error.  In  appellants'  factui? 
it  is  argued  that  an  entry  in  a  book  of  account  is  not  always  conclusive  of  what  it 
seems  to  indicate.  That  is  perfectly  true,  but  the  whofe  entries  relating  to  the 
transaction  ought  to  establish  the  real  transaction.  But  w^at  is  the  case  before 
us  ?  Mr.  Darling,  Jr,  purchased  the  stock  in  trade  of  D.  Darling,  and,  having 
valued  the  goods,  he  placed  the  balance  over  and  above  whjathapaid  for  them,  t<^ 
his  father's  credit,  he  being  interesteO  in  the  estate  of  David  Darling,  representing 
D.  &  C;  Darling.  This  was  in  1853,  and  from  that  time  till  after  the  death  of 
Wm.  Darling.^r.,  in  1871,  Wm.  Darling,  Jr.,  continued  this  credit  and  paid 
interest  on  it  This  very  short  statement  contains  all  that  appears  to  us  essen- 
tial in  that  part  of  the  factum. 

We  are  n9W  told  that  thia  account  was  .ncvcc-^adjusted,  and-the-adjustmeni- 
.^BOW  is  to  say  that  it  never  had  any  reality  at  all,— that  Mr.  Darling,  Sr.,  never 
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v^^^.u,  had  "y  P^pertj  in  th«  bd«.o.  of  £2,831. 1.  J,.,  that  Mr.  Darling.  Jr.,  never 

»«>«•.-.    ^ve  ,t  to  hi».  «d  that  the  latUr  wm  onlj  willing  his  father  should  dra;  upon 

11*^t"^i!  h-requuements,  but  that  Darling,  Jr.,  always  retained  the  L 

trol  or  it.    It  1.  not  easy  to  see  how  any  testimony,  but  admissions  of  a  very 

ing  of  the  kind  is  produced,  and  no  evidence  is  attempted  to  be  produced  to 

S^Z  W  Vy"'  t**  ^T^ ^"«»8'-  -'ook  i"  t"de  did  not'realize  the 
£4^00  Wm.  Darluig,Jr  paid  for  it.  Even  if  this  had  been  esUblished,  it 
would  not  have  proved  the  pretention  of  Wm.  Darling.  Jr..   it  would  only 

A6,831  and  he  must  pay  for  them,  no  matter  at  what  price  he  sold  them.  But 
If  t^  fact  were  material  that  they  were  unsaleable,  and  tha^  the  £4.000  paid 
by  Wm.  Darling  had  not  been  recovered,  it  is  not  proved.  Davidson's  evidence. 
in  ite  vagwues.  leave,  a  totally  diflFerent  imfression  on  our  minds.  At  all 
events,  ,f  Wm.  Darling.  Jr..  had  even  thougtft  of  the  mode  of  adjustment  now 
proposod.  It  would  have  been-  perfectly  easy  L  him  to  have  shown  to  a  nicety 
w^t  these  goods  had  brought  in ;  and  the  f&t  that  he  cannot  produce  such 
evidence  is  perfectly  conclusive  that  this  ddjustbent  is  a  haatUy.got  up  excuse 
for  not  paying  so  much  of  his  liability  to  bis  father's  estate 

The  same  may  be  said  of  tjie  eommis^j^ich  he  now  wishes  to  charge' 
against  his  father,  for  business  previou%.to  Jani^.  1861.  and  which  are  feviv^ 
after  a  regular  arrM  de  compU  accepted  on  tM  hands.    Besides  t^ere  is  no 
proof  that  aU  the  coi^missions  due  wert  not  paid.    So  far  as  there  isVy  evi- 
dence, It  would  appear  commission  was  charged.  \ 
The  question  of  what  priscription-whether  that  prior  to  t^e  Code  or  that 
-'-n    !"?"  "'^  Codb-shaU  affect  this  debt  is  immaterial,  for  we  are  of  opinion  that 
,«    It  IS  the  prescription  of  thirty  years  that  applies.       ■         , 

We  now  come  to  the  question  of  the  form  of  the  action,  and  here  we  think 
the  aUegations  support  the  Hijnclusion.    It  i.  fully  alleged  that  the  firm  of  Wm. 
.    P«l»g&  Co.,  and  .11  its  liabilities  centre  in  Mr.  Darling.  Jr.  There  is  no  non- 
joinder and  none  is  pleaded.    Wm.  Dariing's  position  «.  sole  member  of  the  firm 
Of  Wm.  Darling  &  Co.  stands  out  clearly,  and  his  co-executors  have  left  all  the 
affairs  in  the  hands  of  Wm.  Darling  to  manage,- there  is,  therefore,  a  complete  con- 
H.<  fusion  ofthe  interestsof  Wm.Darling  &  Co.,  and  those  of  the  excciitors.    It  U 
Idle  to  shift  the  position  a^  to  say  « if  we  did  not  intermeddle  we  Are  not 
liable.      You  have  endorscdfthe  pretended  account ;  you  have  defended  on  the 
Dibatde  Compte  ;  (p.  8.  Appellants'  Factum.)  and  among  yourselves  you  have 
aettied  on  thisesUmation  of  the  estate.  ^Incidental  to  this,  tiiere  u  a  question  of 
interest,  and  ilbether  theexAutorscanbechaiged  at  7  p/6.;  but  Wm.  Dariing  ' 
&  Co.,  that  is  to  say  Wm.  Darling,  was  *i  pay  thatrStefand  the  executors  mm 
pay  It.  whether  we  consider  it  as  a  loan  t<jl  Wm.  Darling  &  Co.,  gr  as  an  under- 
taking  of  Wm.  Dariing,  representing  himself  and  the  executors/^  1 

The  judgment  in  the  Supreme  Court  was  rendered  as  follows  :— 
TASOHEaKAiJ,  J.— This  is  an  appeal  by  William  Parling,  Thomas  Dariing 
-under^tiieir^f   -'* '      *  -.    .         - 


nent  ofthe  late  William  Darling,  W,  from  a  judgment  condemning  Uiem  jointly 
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and  severally  to  pay  to  the  respondeots,  in  their  qualities  of  ezeoatora  and  tnu-  buUng  et 
ttes  under  the  last  will  and  te8Ument>and  oodioila  of  the  late  Oeoigt  Templeton,  srowo'et 
tke  sum  of  $6,360.  80,  balance  of  their  geation  and  administration,  as  being 
the  share  of  said  George  Templeton  as  representative  of  his  late  wife,  Isabella 
Darling,  who  was  one  of  the  seven  universal  legatees  of  the  late  William  Darling, 
Sr.  The  appellants  rendered  an  account,  whieh  was  contested  by  the  respon- 
dents, and  who  succeeded  in  the  Superior  Court,  and  in  the  Court  of  Queen's 
Bench,  at  Montreal,  the  condemnation  being  for  $6,36^.80,  with  interest  at  7 
per  cent.,  from  19th  Jan.,  1871.  The  principal  difficulty  in  the  case  was  as  to 
the  deUl  of  $30,015.83,  which,  on  the  first  day  of<January,  1871,  appeared  to 
have  beeif  due  by  the  firm  of  Wm.  DuMn^JtCo.  to  the  said  late  William 
Darling,  Sr.,  and  which  was  in  the  hands^f  the  said  ^illiam  Darling.  He, 
William  Darling,  Jr.,  denied  the  debt,  and.  pleaded  prescription  of  five  and  six 
years  against  the  same.  It  was  satisfactorily  proved  that  all  accounts  between 
the  late  William  Darling,  Sr.,  and  William  Darling  &  Co.,  were  settled  yearly 
for  seventeen  years,  up  to  1st  January,  1871,  and  that  there  ^  a  balance  of 
account  at  this  last  date,  of  «30.028.85,  with  interest  therecm,  in  favor  of 
William  Darling,  Sr.  But  it  is  contended  by  ?he  appellants,  that,  though 
this  balance  appears  in  the  books  of  William  Darling  &  Co.,  still  this  was  no 
eufficient  acknowledgment  of  the  debt,  inasmuch  as  this  entry  was  not  signed 
by  the  parties  thereto,  and  besides  that  ihia  debt  was  prescribed  by  five  and  six 
years.  I  differ  from  these  pretentions  of  the  appellants,  for  it  is  admitted  that 
entries  in  a  trader's  books  r^ularly  are  a  complete  proof  against  him,  unless 
an  error  has  been  proved ;  no  such  error  has  been  proved,  and  I  say  that  it 

t)uld  beia  singular  circumstance  if,  after  17.|earB  continuous  acknowledgment, 
at  error  had  been  discovered  fo%  the  first  time  by  the  debtor,  the  amount  api 
pearing  to  be  due  only  repudiated  after  the  death  of  the  creditor.  Moreover, 
the  fact  that  the  appellants  have  settled  with  the  other  l^atees  of  Wm.  Darling 
on  the  same  basis  affords  a  very,  strong  presumption  in  favour  of  the  legitimate 
«zi8tence  of  the  debt.  The  appellants,  I  have  said,  contend  also  that  this  claim  is 
prescribed  by  either  five  or  six  years.  This  prescription  cannot  apply,  as  the  trans. . 
action  was  not  of  a  commercial  nature,  the  loan  by  a  non-trader  to  a  trader  not  being 
a  commercial  transaction— not  subject  to  the  limitation  of  six  years,  as  decided  in 
the  case  of  Wishaw  vs.  Gilmour,  reported  in  1 5  L.  C.  R.,  p.  1 17.  The  following 
authorities  also  favour  this  decision,  viz. ;— 1  Pardessus,  Droit.  Commercial, 
pp.  5  to  89.  1  Goujet  et  Mergft-,  Diet,  de  Drt.  Com.  Acte  de  Commerce,  pp. 
24,  25 — and  many  others.  Even  admitting,  for  the  sake  of  argument,  that  the 
olaim  in  question  could  be  r^rded  as  one  of  a  commercial  nature,  chapter  67  ' 

of  the  Consolidated  Statutes  of  Lower  Canada,  on  which  the  appellants  rely  to 
maintain  their  six  years'  prescription,  does  not  apply,  inasmuch  as  the  entries  in 
the  books  of  Wm.  Darling  &  Co.,  uj)  to  the  30th  September,  1871,  take  the' 
case  out  of  the  Statute  of  Limitations.  The  prescription  of  five  years  being  » 
new  prescription  introduced  by  the  Civil  Code  cannot  be  invoked,  as,  under 
article  2270  of  the  same  code,  prescriptions  begun  before  the  promulgation  of 
JbilJ;ijd9Jnuatbegftvcrncd-byuthe^foriaetLj»iy^_a^^ 
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Dwung rt.i.  moneys/not  as  contracting  parties,  but  as  trustees  or  executors,  and  in  such 
.B«»wi.ct8i.   quality  they  could  not  prescribe  the  claim  by  such  short  prescription.     Their 
relations  with  the  estate  of  William  Dariing  were  not  of  a  commercial  nature, 
and,  therefore,  the  only  prescription  which  could  apply  would  be  that  of  thirty 
^       years,  which  this  case  has  not  yet  reached.     The  most  serious  objection  of  the  . 
appellants  is  that  they  were  jointly  and  severally  condemned  to  pay  the  sum  in  ques- 
tion—that  there  is  error  iofaraato  a  joint  and  several  condemnation.     The 
rmatter  is  regulated  by  Article  9I3.of  the  Canadian  Civil  Code,  which  is  in 
.    these  words  :— ';  Executors  execcising,  joint-  powers  are  jointly  and  severally 
boiind  „to  render  one  and  the  sanie  account,  unless  the  testator  has  divided 
_.  Mjeir  functions  and  each  of  them   has  kept  within  the  scope  assigned  to  him. 

.        They  are  responsible  only  each  for  his  share  for  the  property,  of  which  they  took^ 
-^         possession  in  their  joint  capacity,  and  for  the  payment  of  the  balance  due,  savings 
the  distinct  liability  of  such  as  are  authorized  to  act  separately."     There  may 
^^te^ome  ambiguity  in  that  article  but,  it  seemll  to  us  that,  though  the  article  Jfl3  of 
,fh?  tivil  Code  obliges  the  executors  to  render  jointly  and  severally  an  account  of 
^  their  ge§tion-and  administration,  it  does. not  condemn  them  to  pay  the'^alance 

•     -  ^T  k  ""^  ^^''^"'"y'  but  merely  each  of  them  for  his  share  in  the  property  of 

•    which  they  have  taketi  possession  in  Iheir  joint  quality.  '  This  is  in  conformity 
-     also  wi^h  article  1105  of  the  same  Code  which  says  that,  in  purely  civi^cases,  an 
^     Qbhgatiotf  IS  not  presumed  to  be  joint  and  several,  it  requires  express  terms  to 
=  ,         make  16  such,  but,  in  Commercial  cases,  the  joint  and  several  liability  is  pre- 
sumed.    We  are  all  of.^#nion  that  there  is  error :    1.     In  the  part  of  the  . 
.  judgment  appealed  froni  conciemning.  the  defendants  jointly  and,  severally.     2. 

,        'In  relation  to  therateofintei-estfrom  7  per  cent.     Wedon't  see  our  way  clearly 
^  enough  to  say  Ihat  the"  executors  have  undert4len  to  pay  the   7  per  cent.     It 
,  should  be  rfdufjcd  to  6  per  cent.    3.     That  the  date  from  which  the  interest  is  ' 

.       '     ifi!T       ^  the:  judgment  to  run,  should  be  jjltered  ftom  the  19th  of  Janiiaiy, 
-      .      1871,  to  11th  August,  1871,  when  the  executors  were  viis  en  demeure  to  render 
-      an  account.     The  judgment  will,  therefore,  be  confirmed,  with  co8ts-,-saVe  and  ex- 
ceptthe  above  modifications:    ASto  that  part  of  the  judgment  now  being  about 
to  be  pronounced,  which  declares  that -the  three  appellants,  WilUam  Darling 
,  Thomas  Dariing  and  Henry  William  Dariing,   shall  be  condemned  lach  in 

^'*?™"'  s^uis  of  money,  I  must  here  enter  my  dissent.  I  think  m  this' is 
against,  not  only  the  spirit,  but  the  letter  of  the  913th  article  of  the  Code  Civil, 
.-  which  says  the  executors  are  each  responsible  only  for  his  share  of  the  balance  of 
the  account,  saving  the  distinct  responsibility  of  those  authorized  to  aet  separately 
(which  is  not  the  Case  in  this  instance.)  For  I  say  they  took  the  whole  estate 
under  their  common  charge,  allowed  William  Dariing,  who  was  anJebtor  of  the  es- 
tate, tb  keep  a  large  sum  of  money  in  his  hands,  and  though  they  had,  under  ai^icie  ^ 

■     ^^^'^*'*^^C»"' Code,  the  right  to  sue  him  for  that  sum,  they  allow  him  to  keep  it, 

and  this  contrary  to  article  919  of  the  Civil  Code.    In  this  way  they  had  a  oer- 

s     tarn  discretion  to  exercise,  and  if;  with  the   view  of  fairing  their  brottier 

,      William„they  did  not  force  him  to  settle  that  part  of  the  assets  of  the  estate,     ' 

^^^^^  the  lawinvcsts  them  with  as execgtovs,  they  bccoHic  answerable  for  Uiewa- 


.sequences  of  a  possible  loss  for  their  allowing  their  brother  William  to  k«ep  that 
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6um,  in  fact,  lie  became  their  joint  ^epoaitary  for  that  amouat  It  is  with  the 
view  of  avoiding  a  loss  somewhere  t^at  tlie  Code  says  that  an  executor  will  be 
answerable  for  his  share  of  the  balance  of  account.  With  the  distinction  made 
by  t^e  jadgment  of^this  court,  should  tVilliiuo  Darling  become  insolvent,  a 
great  portion  of  the  astets  would  bo  loqt,.  inasmUSh  as  the  two  others  are  only 
condemned  to  pay  comparatively  a  very  small  sum.  As  I  interpret  the  law,  each 
executor,  unless  his  duty  is  distinctly  pointed  out  by  the  will,  is  bound  to  see 
that  his  co-executors  do4heir  duty  and,  though  he  may  rely  on^them  for  tKe  ad- 
ministration, he  is  still  answerable  for  his  share  in  common  with  the  other  ex- 
ecutors. It  would  be,  in  my  opinion,  opening  the  way  ta  fraud,  and  endanger- 
ing the  condition  of  children/ and  heirs  in  general,jio  allow  the  e:fecutor8  to 
claim  an  exemption  of  their 'joint  liability  for  the  balance  due  in  their  ad- 
i^inistration.  I  therefore  differ  from  that  part  of  the  judgment  to  be  rendered. 
'' FouBNftta,  J.  Proceeded  against  for  a  statenJenJ;  of  account  as  executors  of 
the  will  of  the  late  William  Darling,  their  father,  the  appellants  jointly  ren-' 
dered  an  account  of  the  sum  of  815,938.01,  acknowledging  also  to  have  it  in  their* 
possession  or  at  least  at  their  disposal.  The  defendants  replied  to  this  accoudt  by 
contesting  the  item  i  of  $10,620.48  appearing  in  the  expenditures  for  pre- 
tended costs  of  comiiission,  interest,  &c.,  claimed  by  William  Darling  &  Co., 
against  the  suocessii  d  of  their  father.  The  appellants  are,  in  other  terms, 
accguntable  for  tbe  sum  of  830.015,  33  du6  to  the  said  succession  by  William 
Darling.  These  con  testations  terminate  by  a  conclusion  demanding  that  the 
said  testamentary  executors  be  jointly  and,, severally  condemned  to  pay  the  sum 
of  $6,360.  80,  being  a  seventh  of  the  sum  of  044,525.65,  which  had  to  be  di- 
vided%etween  the  seveu  legatees  of  William  Darling,  senior.  In  reply  to  the 
skid  contestation  of  accounts,  Wi||iiam  Darling  denied  that  hie  owed  the  sum  of 
$30,015.33  to  the  succession  of  his  father.  This  plea  Was  accompanied  by  a 
difense  en  droit  (speksial  demurrer)  by  all  the  appellants,  alleging  that  it  did 
not  appear  by  the  xsontestation  of  account  by  the  testamentary  executors  how 
any  of  them*  had  recoyere'd  or  come  into  possession  of,  or  were  accountable  for 
any.  sum  which  could  be  due  by  William  Darling,  or  William  Darling  & 
Company,  to  the  suijcession  of  the  late  William  Darlings  Sr. ;  that,  more- 
over, it  did  not  appear  by  the  sail}  contestations  that,  as  testamentary  'executors 
they  were  obliged  in  law  to  take  proceedings  for  the  recovery  of  this  sum,  nor 
that  they  had  been  Wanting  in  their  duty  in  ttis  particular.  By  consent  "of 
the'  parties,  tbe  hearing  of  thia  di/ense  en  droit  was  reserved  for  the  final 
heaning  on  the'  merits.  Appreciating  the  testimony  in  the  case  >as  it 
.had  been  done  by  ihe  judges  in  the  Court  de  ppsiniere  instance,  and  of  the 
Court  of  Appeal,  I,  with  tbem,  and  for  the  same  reasons,  arrive  at  the-conolu- 
sion  that  the  total  value  df  the  succession  is  $44,525.65,  b^  which  a  seventh,  that 
is  to  say  $6,360;80,  oughii  to  go  to  each  of  this  seven  legatees  of  the  late  William 
Darling,  Sr.,  but  l^do  not  concur  in  that  pa^t,  of  the  judgment  pronouncing 
against  the  appellants,  a  sef^ral  condemnation  for  %at  amount,  with  interest  at 
seven  per  cent.  It  isWthese^wo  last  points  that  I  shill  confine i^' observations 
.  on  Ihajudgnient-Bt^mitted  to  par  review.    The  queatipa  taised  by  tbe  d» 
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murrers  of  the  appellants,  as  to   tt\e  question  of  responsibility  ef  conjoint 
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elusion  9    \V««  {»  K  \    7        ^    What  di^  it  rest  to  arrive  at  that  co»- 

P,p».T  I     L-  ?        ^'■''"'  "«g''^«n«e  W)mii.itted  in  their  capacity  of  ioint 

of  Ar  1p    'k!.       .  ^  T"'"""  '^'•^'"'^  ^'^  "f  *•»«  Civil  Code  that  the.  Court 

reZns  anrT  ^^e  amount  of  the  condemnation  ?     Neithe?  of  these  t'Wo 

the  r  bad  T-       ""-"^  ''  '"®°^'^^-     '^''«  ^^"'^""^  ''^"•d  no*  '«««!*  from 

m! lertl:  Zr"""'  '"v  "  "^•^''"  P'^^^**  ""  «»«"-'^  that  there  Z 
.       inaiversauon,  and  even  in  such  a  case  each  one  would  beonly-responsible  for 

a'virrr"  '^'''"''"  •"'•'^^"^'  -*^-     ^he  testamentaf/XI     Z 
.  having  made  an  inventory  were  not   in  a  position  to  say  that  tL  were  p  aoe* 

•'    f  rn;Tt:e7r'"%^v'^''^^^^  i^z:^-' 

whchlhrK    /p^''^  "'*''"' *^'°"y''t«th^ 

of  th       L\f-So  oTlt'f  "k  T""'"''"'^-     ^^  ^''^  »»»«  surplWconsisting 

ng  wTh  XrL"*V':  P'"^  ''  '""^  »'''-  «^"tors.     William  Da" 
-  ™;nrryricutor:i^ 

what  JeeSr     '  ''""''*^  °^  testamentary  executor.      According  t,> 

♦1,-  n-  n.?^  ,     i  responsible.     It  was  in  no  way  by  virtue  of  artfolo  913  of 

■        a^c'cl^^Th^th'-'J  ""''  '^^'^  -rally Vnd  to  p«y  th^  Lanco  "      ' 
tde  account.     The  third  paragran^  of  thi»article  is  tlfere  expressed   "  Executors 

coun^ThlTr"'  "tr^^  "'^'^"^  *•>  -'^^  -«  ana  'the  sZ  a" 

otnderl  and t  '  "'^'"^'^^"^ '»«-  evidently  only  applies  to  the  obligation 

to  tie  pavment  ^f  1    rr  "Tf     '^  ^'^""^  ''"'*  ''«^°  •"*«/'*'°°  ^o  extend  it 

«        A,  it  is  a  n^    *^''^«J'^""y'  'hich  it  would  have  been  their  duty  to  point  out. 

to  ano^^Tf  .'  'f '"'^^  '""^""'  ^'^  ''"^'•^^  ^  extended  from'^ne  case 
to  anotlier,  the  codifiers  paving  applied  it  only  to  fhe  obligation  to  render  one 
and  the  same  account,  one  cannot  conclude  byjnduction  that  they  proposed  to  ex- 

■  ts  arti  1  ;7""i  1  ^'^  '"'"^'^^  ''  «"  «--»^-  ^t  «eem?to  me  that  ^ 
this  article,  far  from  declaring  this  solidarity,  ,the  fourth  paragraph  positively 
sayn  the  contrary.    ,It  is  there  declared  in  fhese  terms  -.  they  (the  ex^cS 

taken  m^o  their  possession  m  their  jbint  capacity,  and  for  the  payment  of  the 

^.rd  paragraph  obliges  separately  the  conjoint  executors  lo  render  odiAnd  the     ' 
«me  account.    This  would  be  more  exactly  exp«ssed  by  saying  thTthis  o^ 
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possession.    This  conclusion  appears  (he  more  reasoaitble,  when  we  reflect  that 
the  functions  of  testamentary  ezeoutora  are  gratuitous,  and  altogether  confi< 
dential.    One  understands,  then,  more  easily  the  motives  of  the  Legislature 
in  not  attaching  to  it  the  rigorous  condition  of  solidarity — a  condition  which 
i^ould  ^be  of  a  pature,  under  .many  eircumstances,  to  make  them  decline  these 
fiilictions:    In  their  report  upon  this  article  the  codifiers  decide  that  it'  is 
according  to  the  authorities,  French  as  well  as  English,     Under  n^jy^rbnenor 
the  t>ther  of  these  two  systems  are  testamentary  executors  liound  in  solidarity 
by  .each  other's  acts,    ^icle  1033  of  the  French  Cfvil  Code  says:  "If  there 
are  several  testamentary  exefeuws^  they  are  severally  responsiljle  for  the  personal 
property  which  has  been'  entrusted  to  them.    .Recording  to  Demolombe,  several 
commentatgrs  havv^given  too  wide  a  scope  to 'this  solidarity,  which,  according 
to  his  opinion,  ought  to  be  limited  to  the  obligatioa  of  giving  one  account  only,  and 
does  not  exteud  to  making  them  severally  liable  for  the  payment  of  the  balance  of 
the  account.    Here  is  how  he  expresses  himself  oi^  this  subject.  -  (Vol.  3^9 
and  50.)     <$rlf  it  is  a  question  of  responsibility  fo^  facts  relative  h>  testament- 
ary executions  each  replies  for.  himself  without  doubt  for  the -whole,  but  each 
only  answers  for  himself  and  is  not  toUdaire  with  the  ethers."    'Nevertheless, 
they  have  taught  the  contrary  doctrine,  and   that  article  103^  derogating 
Article  1995,  established  the  solidarity  of  the  testan^ientary  executors  relatively 
to  the  acts  of  their  administration.     Delvinconrt,  vol.  11,  p.  95i  note  8  j,^ojn- 
Delisle,  article  1033.;  Maro^^,  article  1033,  No.  1.    But  article  1023  does 
not  appear  to  us  to  say  anything  like  this ;  what  results  from  it  only  is  that  the 
testamentary  executors  ar|yeverally  responsible  for  the  account  of  the  personal 
effects  which  have  beentsonfided  to  them.    Then  it  does  not  establish  solidarity 
for  the  doings  of  the  testamentary  executors,  but  only  for  an  account  of  the 
moveable  property.  Hence  there  are  two  consequences,  First,  in  any  case  where 
the  personal  property  has  been  entrusted  to  them,  the  executors  are  not  soUdaires 
of  their  reciprocal  administration,  and  that  is  very  just,  since   each  of  them 
can  act  alone  without  the  concurrence  of  the  others.  ,We  know  well  that  it  ha/ 
been  replied,  that  if  this  soli4arity  frightens  them,  they  can  decline  it.     Oh  ! 
certainly,  and  doubtless  £hey  would  not  require,  if  sucji  were  the  condition,  to 
submit,  but  apparently  they  do  not  name  testamentary  executors  in  order  that 
they  should  refuse,  and  the  law  ought  not  thdn'in  consequence  to  place  them  ia 
an  unacceptable  position.     Secondly,  they  are  not  solidarily  responsible  tor  the 
account  of  the  personal  prcmerty,  except  in  the  ease  where  it  has  been  confided 
to  them— tha^  is  to  say  solely  when  the  testator  has  given  them  possession. 
(Duranton,  vol.  9,   No.  423;   Demante,  v(A.  4,  No.  178;   Bistyle-Mouillard, 
Grenier,  vol.  3,  No.  329,  note  6 ;  Troplong,  vol.  4,  No.  2,041'.)-   And  bven  as 
regains  that  which  conoims  the  individual  responsibility  on  acooupt  of  th»<))er- 
sonal  effects  the  manner  in  which  it  is  generally  ex|rfained  induces  us  to  believe 
that  it  has  been  extended  beyond  its  expspss  temis.    The  cot^cluaion  to  be  de- 
duced in  general  from  article  1^083  appears  to  be  in  effect  that  the  testamentary 
executors  whose  functions  have  not  been  divided,  and  to  whom  the'testator  has 
given  possession  of  the  personal 'effects  are  individually  responsible  for  the  pro- 
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perty  itself,  that  is  to  say,  tor  the  effective  representation  of  this  property,~orof 
iu  value.    But  it  seems  to  us  that  such  is  not  thet  purport  of  Article  1033, 
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When  It  declaim,  that  the  testamentary  executors  are  individually  responsible  for 
the  personal  effects  ;  it  also  says,  in  effect,  severally  r^ponsible  for  the  propeity 
and  these  two  formulas  are  certainly  different.     One  of  the  executors,  for  inl ' 
stance,  has  made  away  with  a  portion  of  the  moveable  property  of  the  succession    ^ 
are  the  others  severaUy  responsible  for  its  value,  in  the  same  sense  that  they  are 
bound  to  pay  themselves  out  of  their  own  pockets  ?    We  would  not  believe  it 
Obliged,  as  they  are,  to  render  account  of  the  moveable  property,  it  will  be 
doubtless  necessary  for  them  to  prove  that  this  diversion  was  committed  by  one 
of  the  executors  ;  but,  this  proof  onee  made,  wUl  it  not  be  sufficient  for  them  ? 
Will  It  not  be  sufficient  to  place  it  in  the  account  without  any  fact  which  may 
be  imputed  to  them  ?    It  is  necessary,  in  our  estimation,  to  ansWer  affirmatively 
without  whicTi  they  would  esublbh  a  true  solidarity  between  the  executors,  who* 
found  themselves  each  responsible  for  the  faults  of  the. others  (see  Article  205)  : 
there  would  be  there  besides  a  contradiction  in  Article  1,033  it^lf;  which 
whilst  dechinng  that  each  of  the  executors  only  replies  for  his  own  doings,  would 
render  him  at  the  same  time  responsible  for  the  diversions  committed  by  athcrs. 
Durant^n,  vol.  9    No.  423,   p.   394,  lays  down   the  same  doctrine.     Poujol 
Donatiots  and  Wills,"  vol.  2,  p.  356,  thus  etplains  the  same' point-"  This 
responsibility  is  limited  to  the  surplus  tothe  personal  property  account,  which 
has  been  confided  to  them."     Troplong,  on  "  Dopations  and  Wills,"  No.  2,041, 
says:     "  That  in  principle  the  testamentary  executors,  even  in  the  case  where' 
their  functions  were  not  divided,  are  not  severally  responsible  the  one  to  the 
other.       Grenier,on  "Donations  and  Wills,"  No.  2,041,  says:     "That  jn    ' 
principle  the  testamentary  executors,  even  in  the  case  where  their  functions  are 
not  divided,  are  not  severally  responsibly  the  one  from  the  other."    Grenier,  on 
"Donations,"  vol.  3,  p.  8.,  notte  of  Bayle-Motiillard ;  "But  it  is  necessary  to 
retrain  frota  adding  to  the  rigour  pf  this  responsibUity."    De  Laporte  «  Pan- 
dectes  Franjaises,"  p.  190,  upon  Article  1,033,  sayfrf-"  AU  the  authors  laV 
down  that  each  of  the  testamentary  exeoutot»  is  only  resp  onsible  for  his  part  of 
the  balance,  recognizing  that  the  obligation  to  render  the  account  is  several,  to 
avoid  the  multiphoation  of  contestations."     It  was  evidently  this  doctrine  which 
the  codifiers  adopted  in  Article  913.     The  solidarity  is  bounded  then  by  the 
obligation  to  render  an  account,  and,  aa  for  the  payment  of  balances,  each,  one 
pays  his  proportion  of  them,  according  to  the  goods  which  he  had4n  his  posses- 
won.    Making  application  of  this  doctrine  to  the  fac(«  of  the  case,  I  am  of  opin- 
ion that  the  three  testamentary  executors,  the  appellants  in  thb  ease  rendering 
account,  ought  to  be  jointly  condemned  to  pay  a  seventh  of  the  sum  of  $14  510  - 
33,  and  William  Dariing,  as  being  and  having  always  been  in  possession  of  the  ^ 
sum  of  630,016.33,  should  be  condemqed  singly  to  pay  a  seventh  of  the  said 
sum.     These  amounts  together  make  the  sum  of  $6,360.80  coming  to  each  of 
the  legatees  pf  the  total  value  of  the  succession.   The  interest  ought  to  be  reduced 
to  six  per  cent. 

Richards,  Ch.  J.,  and  Justices  Ritchie,  Strong  and  Henry  oonenrred  with 
Fournier,  J. 

/y         T        ^  T.     .J"%°»ent  of  Queen's  Bench  confirmed  and  reformed, 
Cra««,  Xiunn  (&  Z>avi(/«on,  for  appellanti. 
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'■  \  ■ 
Jdob  :-  lo.  Qne  1*  femmo  Mparte  de  bieni,  qui  I'ttant  rendue  ^eaation  pour  son  niii^  aequitte  ton 
cantlqniiement,  •  droit  de  r£p«t6r  ee  qu'elle  •  ftinii  i»]r«.  V        v 

Jto.  Qne  d»i  anb  Mtion  en  r«p«titioii,  tondietio  indOM  par  une  femme  i^parM  de  bleni,  par 
*  RultedelanulliUdeaon  cantionnement,  les  lot^rCtg  jw  lul  seront  accord^l,  lonque  J^ 

'«    diUleor  dea  denier*  r^clainii 'e«t  de  bumtelpi,  que  du'Joorde  I'aMlgnatioif.      :> 

6«t°^appel '{at  interjet^  d'un  jugement  de  la  Cour  Sap^rienre  ei^^ot  a 
MoDtrSal,  comme  Cour  de  Revision,  (Berthelot,  Mackay  and  Beaadry,  J  J.,) 
le  30  janviw  1872,  par  letj^uel  le  ja^ment  de  la  Cour  Sup^rienre,  .(Mondelet, 
J.,)  prononciS  a  Montreal,  le  31  Octobre  1871,  fut  r^form^.  Le  jugement  de 
la  Cour  de  R^ vision,  est  dans  les  termes  suivants : 

"  Considering  that  there  is  no  error  in  the  said  judgment  cjf  the  Slst  October, 
1871,  in  declaring  null  as  regards  the  female  plaintiff  «[par^e  dehxeiu  from  her 
husband  and  so  admitted  to  have  been,  the  obligation  of  8th  April,  1857,  and 
the  transport  of  the  5th  Septembei^  1859,  and  in  condemning  defendant  for  the 
reasons-let  forth  in  said  judgment,  to  repay  to  female  plaintiff  the  £200  and 
interest  thereon,  received  by  defendant  from^Sirard,  on  or  about  the  18th 
January,  1862,  under  the  transport  to  defendant  ^  the  5th  September,  1859 ; 
"doth  confirm  said  judgment  in  those  respects;  but  considering  that  the  defen- 
dant ought  tahav^  been  condemned  to  pay  interest  on  said  £200  and  interest, 
,paid  by  Girard,  but  from  day  of  service  of  process  in  this  causey  doth,  revising 
said  judgment,  alter  it  in  this  last  respect ;  and,  upon  the  whole,  considering 
that  the  defendant  did  not  take  from  Girard  but  what  was  due  td  him,  the 
defendant,  though  not  from  the  female  plaintiff,  according  to  law ; 

"  Considering  that  the  female  plaintiff  knew,  or  had  reison  to  know,  the  law 
as  well  as  did  the  defendant,  and  made  the  transport  referred  to  not  by  error, 
though  it  must  be  held  null,  made,  as  it  was,  by  the  female  plaintiff  to  free 
herself  from  antecedent  obligation,  by  her  to  the  defendant,  without  lawful 
cause; 

*'  Considering  that  the  defendant  is,  in  the  circumstances  of  this  case,  not  in 
bad  faith,  so  that  he  ought  to  be  condemned  to  pay  interest,  except  from  service 
of  process,  upon  what  he  is  condemned  to  repay  the  female  plaintiff^  of 
capital,  or  yttoti  capital.        „         i 

"  Doth  «>ndemn  defendant,"  &clt  '  •       ~       ""'    I        '  --^  ',   .- 
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B«c«e,  L'Intin.*e   <Jpou«e  8^pa«te  d/  bien.  oontractuelleoiont  de  Hllaire  Mathieu 

L'appejant  opposa  a  cette  demande- 

,  2o.  Uiie  exception  p^remptoire  en  droit  perp<Jtueile. 
^  3o.  Une  defense  au/fond  en  fait^ 

SL  i  n      ;     ^'^.r'^T'"-  ««  f"*  f«rent  donates,  la  cause  f«t  plaidee  et 
jugA,  en  Conr  de  preni.^re  instance  et  en  Revision  comme  il  vient  d'etre  mention- 

appel       '     '^     '  "*   ''™^"°'  ^"^  ^^  "^  J^S^'^^-^'  P«'^  •"  «»«««  •« 

Z'iTon.  ^.  il.  Z>ono/i,  pour  I'appelant  — 

Le6  avril  1857,  Hilaire  Mathieu.  le  mari  de  I'lntim^e,'  Demandcresse  en 

I  appelant,  mndeur  en  Cour  Inferieure.  pour  £620,  argent  pr6t<5 
*         ^'  ^  ^5Tn  *'^'  "  »«""'P«'t«  a  I'appelant,  comme  lai  appartenant    uii. 

reau,  et  il  hypotWqua  auwi,  comme  lui  appartenant,  deux  terrea  qui  anpaJJT 
.       naient  &  sa  femme  a^pai^e  de  biena  d'aveclui  ^     ^^ 

^L'lntimtfe  autoriaie  de  aon  mari,  interyi,it  4  I'acteV^non^a  A  toute  hy- 
pott^equequ'eUe  pouvait  avoir  Bur  cea  terre^  pour  Bon  do»2  et  autres  droiU 
prip^i^r"'  '"'"  '*  '"'  '"'"'*''  '"^""''  hypoth^que,  ces  terreaTtattt 

niJl'r  J""",?f  ^  ,'*^«'°^'  »«  8  avril  1857,  I'appelant  4  qui  Mathieu,  de  con- 

rdu  fiZ;  "'  ^■PP'^*«°"«»*  P".  '*»««  oe  trad^port  et  a^StUl'obUga. 
one  ant^nS^'r  '""?*"'  ^P««^  I»sa6  le  meme  jour,  MaThleu  consentit 
one  au  rt  obfigation  pour  la  mfime  aomme  do  mO,  aveo  hypoth^ue  sur  une 
terre  a.tu6e  4  St  Simon  et  qu'il  avait  achetie  le  6  avril  1827,  de.  deniZ 
mgmesemprunt&de  I'appelant. 

t'Intimde  intervint  k  cette  seco&de  obligation  donnA»  pour  remplacer  la  pre-' 
miere.    Bile  se  porta  caution  de  aon  mari  et  hypoth^qua^  deu^^uZ     ' 

Le  5  aeptembre  1859. 1'lntimfe,  autoriatfe  de  aon  mari.  tranaporta  a  I'appe- 
lantpou,^valeurre5ue£200.    Cetf  aomme  ^tait  1.  b,laBce  due  par  GiraSI     ^ 

rr"?  Z.""tt  ^^'  ^"'^  ^'*"^»  *^"*  ""^'^  *  •••PP«>«t  par  Facte 
du6.vnH857,r&Uidcommeile8tdit0uahaut,le8.vrill867 

Le  mSme  jour,  6  aeptembre  1859,  Tappelwit  donna  main  lev^Se  de  I'hypoth^ 

quo  qu  U  avait  aur  la  terre  aituA,  4  St.  Simon,  que  Mathieu  lui^ivait  hypoth^- 

'        q«*e,  «nsi  que  de  celle  quel'Intirf^e  lui  avait  donnee  aur  lea  deux  te^Zr 

I'obligation  du  8  avril  1857.     ^  «  «eux  wrrea,  par 

1^18  janvfer  1862, 1'a^lantresutd^Girard  lea  £200  que  lui  avait  tpma- 
.  Port^BlIntim^parl'acte  du5aeptamt,.v.ia5ff  ^  ^^ 
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Le  16  Janvier  1867,  Moihieu  fit  oe»toa  de  m.  bien.  poo.  I'aote  de  f.iUii 
864  et  le  2  ftvner  1869.  il  obtint  «  d^Jcharg..     To«.  c^  faiilt  p3 
parde8aote«.uthentiqu«,et>rl'.dinia8ionde8parti«i  | 

L'lnumie  dl6guant  que  I«  cautionnement  qu'elle  av.it  donni  pour  aoa  mar 

1869  avau  6t<  f«t  par  erreur  pour  payer/STcutionnement  et  qu'il  A  JtCl. 
mentnuLpouramvitl-appelantpour  recouvrer  les  «800,  qu'il  aTait  wtiul  de 
Girard  en  vert,*,  de  oe  tranaport,  plu.  |512,  pour  int^rSta  depuU  le  B  «,ptembre 
1859,  fa.„n  en  tout  $1312  avec  int^rSt  du  5  Mai  1870  ,«r  t800  et   aur^ 
baknce,  du  jour  de  I'assignation. 

L'appelant  oroit  qu'il  iurait  dfi  fitre  entidremcat  d^cha,«,5  de  la  dem»nde  ea 
repetition  fomi6  centre  lui. 

DelAle  prtfsenl  appel^qui  goulAve  deux  questioila.  Tune  de  fait  et  I'autre 
de  droit.  .  -•»••» 

En  fait,  eat-il  yrai  que  ce  soit  pour  une  dette  purement  per«,nnelle  4  son 
rvnTl857T"  '*  ""'  *"'"'*'  **""  ''^°*''"^'  "  '*'""*"*' ''  cautionnement  da  8 

Et'lora  meme  que  ce  oiutionnement  aurait  M  nul  et  que  l'appelant  n'aurait 
pu  exiger  devant  nne  Cour  dfe  Justice  fe  paiement  de  la  dette  cautionn^  I'ln- 
t™^  1  aywit  pa,6  TolontaLrement,  peu^elle,  en  dcoit,  exiger  le  rembouraiment 
dece  qu'elle  a  ainaipay^'/^  ' 

.    Sur  lepremidredeces  deux  questions,  l'appelant  aoumet:  ,^ 

lo.  Que^ien  qu'une  femWe  mari<5e  ne  puisne  a'obliger,  avec  ou  pour  son 
mari,  qu  en  quality  de  commune  (code  ciWl,  art.  1301,)  cependant  xien  n'empd- 
Che  que  la  femme  commune  ou  s^par^e,  ne  c^e  sea  biens  ou  les'  bi^ances  qui  lui 
sont  dues,  m^ae  pour  aoquitter  left  dettes  de  son  mari.       • 

Br^ard  de  Neuville,  dans  sa  traduction  des  Pandectes  de  Pothier  t  6  p 
247  ler  al. :  ««  On  a  ensuite  rejete>«ette  oomnoraison,  paree  qu'une  femme  ne 
8  oblige  pas  (3)  en  declarant  m  ,d<5bitcnr.  "  (d&laiWt;  o'est-^dire  en  d4,\i- 
guant  son  ^6biteur.)  j  -  {  *  » 

Note  3,  au  bas  de  la  meme  pagO.  j 

"  Elle  alidne  «a  or^anoe,  mais  ne  contraote  pas  d'obligation.  Enfin'  le  sena- 
tes consulte  Vellden,  ne  defend  pasaux  tlmmes  d'aWnor  lean  biens,  ^s  sea- 
lament  des'obligeroud'engager  lean  Kens."        '     .       j.  :   _■  ■< 

^uoique  le  MSnatas  oonsutte  Vell«on,\n'aitjamais^t/en'foroe  ioi,  oe  m^  ' 
comme  regie  d'interprfitation,  est  parfaitement  applicable  A  I'artiole  1301  du 
Code  et  a  la  clause  55  du  ch.  37,  des  Status  Refondus  du  Bas-Oliada. 
Le  memo  anteur,  p.  249,  4^  d. :  '  .   / /^' 

-"  II  importe  peu,  &a,  6e  al. :  -  "  Si  one  femme,  en  intervenant,  s  d^l^6  un 
de  ses  dSbiteurs,  le  sonatas  consulte  n'est  pas  applicable."  Voir  aussi  note 
Idre  an  bas  de  la  mSme  jioge.   v.  j     / 

Le  transport  de  !•  somme  de  £400  que  Matbi^,  le  mari  di  rintimA},  fit  de 
son  conaentement,  par  I'aote  du  Bavril  1867,  auquelelle  ^utpartie,  etait 
valable,  oomme  si  elle  I'eftffait  elle-meme.       ,  \ 

1956^?^*^'  ^'^  ^°'  ^^  °°"  "^^''''  PP-  ^^►^^SG.  7. 8. 191. m  193.  194. 
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Brtard  do  Neuvjlle,  t.  6,  p.  233,  note  2,  p.  266,  6e  al. 

Par  oe  tranoport  du  Cavril  1857,  I'appelant  ^tait  devenu  propri^taire  de  oetie 
or^anoe  de  JC400, 1'obligation  du8avril  1857,  aveo  oaatioDnemeot,  avant  6M 
jjonn^e  pour  remplacer  I'obligation  et  le  transport  du  6  avril  (voir  adiniaaion»  et 
deposition  do  rintim^,)  la  cause  do  I'obligation  da  8  avril  a  ^t^  pour  partie  la 
rdsiliation  du  transport  de  £400,  contenu  dans  ta  premiere  obligation.  Or, 
comme  par  oette  r^siliation,  rintim^e  est  rentr^  dans  I'ezeroioe  de  son  droit  de 
recouvrer  cette  er^ance,  elle  ^tait  personn^llement  int^ress^  dans  cette  transac- 
tion. Son  int^ret  ^tait  une  consic^ration  suffiiunte  pour  rendre  son  oautioont^ 
ment  valable,  du  moins  jusqu'^  concurronoe  des  £400,  qui  tui  furent  rd^roc^det 
par  la  r^siliation  de  I'acte  du  6  avril  1857.  "^ 

Br^ard  de  Neuville,  traduction  des  Pandectes  de  Pothier,  t.  6,  p.  257,  5e  al: 
"  De  mSme  si  une  femme  est  intervenue  pouf* quelqu'un,  mais  dans  uno  affaire 
ou  elle  a  profits  de  oette  intervention,  I'ezception  du  eenatus  consulte  n'a  plus- 
lieu,  n'en  <5tant  pas  devenue  plus  pauvr^"  Ibidem,  p.  261,  No.  27,  p.  263,  ler. 
2e,  3e,  4e,  5e,  6o,  7e  al.  ■" 

Le  code  ne  defend  pas  h  la  femme  marine  de  s'obliger  podr  ses  propres  iot^- 
rSts,  mais  il  lui  defend  de  s'obliger  pour  les  affaires  jk  son  mari.  \ 

L'on  no  doit  dono  paa  dire,  o'oume  I'a  fait  le  jugement  du  31  octobre 
1871,  conarm^  pareeluiduSO  janyier  1872,  que  I'lntim^e  s'est  oblige  par 
Taote  du  8  avril  1857,  pour  one  dette personnelle  de  ton  mari  et  tans  cause; 
puisqa'il  y  ayait  t|ne  cause  valable  jusqa'd  concurrence  de  £400  et  qu'elle  n'a 
«n  tout  paj6  que  £200.  j 

2o.  Le  mari  de  I'lntim^e,  en  hypoth^qaant  comme  lui  appartenant,  des 
immeiibles  de  sa  femme,  par  I'acte  du  6  avril  1857,  s'est  rendu  coupable  d'une 
fraude  k  I'dgard  de  rappelant.  L'Intimee  a  elle-meme  particip4  i.  cette  fraude 
«n  renon9ant  &  ses  pretendues  bypotheques  pour  douaire  et  autres  droits  roatri- 
monii^uz  et  «n  faisant  oroire  k  Tuppelant  que  les  immeubles  bypotheques  appar- 
tenaient  k  son  mari.  Cette  fraude  les  rendait  tons  deux  sujets  k  des  poursuites 
pour  misdemeanor  et  panslLles  d'amendes  et  d'emprisonnement. 
Statuts  du  Canada,  16  Vic.  ch.  206,  s.  8 ;  Sfatuts  Refondus  du  Bas  Canadj, 

«.  37,  B.114.     ^  \       ': 

L'Intimee  pou^ait  s'cbliger  comme  eUe  I'a  feit  pal-  facte  du  8  avril  1857, 
pour  soustraire  wa  mari  et  k  plus  forte  raisoiuEOur  se  sous«raire  elle-meme,  aux 
poursuites  et  aux  condamnationa  dont  ils  ^taieM  mena^s.  Telle  ^tait  la  juris- 
prudence sous  le  s4natus  consulte  Velltfien,  dont  les  dispositions  ayaient  plus  de 
portde  et  etaient  plus  rigoureuses  que  I'art.  1301  du  Code  Civil. 

Repertoire  de  Jurisprudence,  vo.  sdnatus  consulte  Velleieo,  p.  197,  No.  12, 
l<&re(?ol.,  Ieret2e.'al.  & 

'  3o.  Si  Ton  veut  appHquer  k  cette  cause  la  jurisprudence  ^tablie  bom  Tempt 
du^senatus  cons^te  Velleien,  il  faut  encore  dire  que  l'Intim4e,  ayant  particip^ 
,A4a  fr^udyeemmise  par  son  mari,  n'aurait  pu  revendiquer  les  immeubles  qu'il 
ayait  hypothequees  comme  lui  appartenant,  ni  la  orea,nce  qu'il  avait  transport^e 
oomme  siehne,  par  I'acte  du  G  avril,  et  qu'ayant  remplac6  cette  obligation  du  6 
«yril  par  1^  eatitjonnement  du  8  avril,  moins  o^^ereux  pour  elle,  puisqu'il  ne 
wntlent  pas  le  transport  de  £400  cddes  par  le  premier  acte,  elle  ne  pent  faire 
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«nuler  son  cauUonnement,  pui«,u'elle  ne  pouv.it  ftiw  .n„uler  I'acte  du  6 

•vnl :   U  rAg  e  iUnt  que  la  /r.ude  de  1.  fen.m«  la  privait  des  avanta«e«  du       """t^ 

leoatus  conaulte  Vell^ien.  •  "vaniages  au  g^,^;^^, 

BApertoire  de  Juriap-rudence,  vo.  sonatas  conaulte  VelWieu,  p.  196. 

Br^arddeNeuvilM.  6,  p.  233,  Seal.:     .  *^ 

"Si  un  cr^anoier  sachant  (2)  qu.  votre  p^r,  eng„^.eait  «*- fonda  de  terre  de 

delafemme   le  a^oatua  consulte  a'oppose  en  ce  quen  vendant  oe  foods  il  en 
lit  transmis  la  propridt^,  &o."  '       ° 

Note  (2)  "S'.7nei'eu<^ar.«,(le  cr^ancier,)  I,,  fenune  en  diaaimulant  que' 
ce  fo^J"  de  torre  lu.  appartenait,  aurait  trompd  le  creancier,  et  ^le  aon.tu, 
consulteyell^ien  n'aurait  paa  lieu  comnio  on  le  verr.  ci-apr6.  "  No  31 

Lememe,  p.  265. 

40  L'appelant  n'a  re^a  que  £200.  e'eat-i-dire  nioiti|  dTlTwame  qur^^^^^ 
.vo.t  r^  transportee  par  1  acte  du  6  avril  et  qu'il  aurait  pi  rocouvrer  en  S  f 
8 .1  n  avait  paa  con«nt.  d  r^ailier  c.  transport.  Llntimee  na  done  rien  wuf^ 
ert  au  contraire,  e  le  a  Wn^Bcid  par  la  transaction  au  n,oyen  de  laquelle 
loW.gat.on  du  6  avril  a  He  remplap^e  par  celle  du  8  du  memeLi*  ' 

n  ne  pent  done  pas  y  avoir  lieu  en  sa  faveur  a  I'aetion  condictio' in^biti 
qu.  est  unrecoursdonnddceux  qui  ontpaje  sans  cause.     - 

Pothier  t.  5,  p.  109,  No.  156  et  151? 

Brdard  de  Neuville,  t.  6,  p.  257:  •'*'      '  x 

"L'exception  du  sijfeatus  consulte  n'a  pts  lieu,  la  femme  n'en  dtant  pas 
devenue  plus  pauvre.'"  ^  ^'wui,  pas 

VjlZ!f"''\f".  '?"i  '  ^'^  ^''  P'°'  '"'"''  *»'**  '«  cutionnement  donnd  par 
1  Int.m^,  dans  I'acte  du  8  avril  1857.  n'itai|  p,  an  cautionnement  sans  cause 

-  ma.s  qtaau  contra.re  elle  a  beneficie   par  ce  cauUonnement  qui  I'a  rendue 

propn^taire  d  une  cr&nce  de  £400  quelle  avait  alienee  par  Facte  du  6  avril 

Llnti^^e  n  aurait  pusouffrir  de  cette  transaction,  que  dans  le  cas  ou  elle 

aurait  6te  appel^e  d  payer  le  montmit  eutier  de«)n  gautionnement,  ou  d.in8 

tous  les  cas,' plus  que  les  £400  retroo^des,  :, 

Iln'cst^oncpas  exact  de  diro^ue  I'Intimee  ne  s'est  obligee  quep(ir"«on 
man  et  sans  o^se.  -^  .  *i  "  F^r  son 

me!l°lT.r.^"\'*"''!  «  ^  '""'*  P'"  '"  ^'  «*"^  '»'»We  pour  le  cautionne- 
ment de^l  Int.m.de,  et  qu'elle  aurait  paye  une  dette  a  laquelle  on  ne  pouvait  1. 
contnundre,  pourrait-elle  dans  ce  cas  repeter  ce  qu'elle  aurait  ainsi  pave  ?  Cela 
»erapporte,Ala«econde  question  dont  la  solution  46pend  de  principes  Quijae 
sont  pas  douteux.  ,  %,  *^       '^:^  W 

Laj|epdtition  ne  pent  avoir  lieu  que  lorsqoe  la  iersonn.  qui  a  pay^,  I'a  feit 
par  errfjur,  sans  auoune  obligation,  soife  civile,  Boiti/aturelle.  • 

Jo^er,  obligations.  Nob.  192,  196  et  196. jL^meme,  condicHo  indebiti, 

-  Larpmbi^re,  traitd  des  obligations,  t.  5,  p.  6^"       ^  -^^^  -^  -r^ 

\nl^f"*'*^  """*"'  ^'*'''  °'«^'«^«'»  ^Sf^>  aucuneobUgation  natureUe, 
aucuu  devoir  do  coDBcience,  d'honneur." 


Tlf. 


Tinpmhi6ri,  u  6,  i».  631,  Nog.  SO  et  21,  p.  631,  ^^m 
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Bnektey  "I'  "'j  '^  P^^  V^'^  Tezistence  d'uno  obligation  naturelle,  d'up  devoir  de  oona- 

BraiMU*  etfir. ''''^"^^i'*^''*'"''^^''*  ^^  piet^,  qui  puisseserrir  dc  cause  au  paiement  et  empeoher 
k  r^p^tition,  il'suffit  d'un  esprit  de  lib^Falitd,"         «' 
'Duranton,  1. 10,  Nos.  331  et  339.  ,{ 

"        t.  13,  p.  682.  ,  "  ■ 

.    <  Ajnsi  Ton  ne  petit  r^p4ter  la  somme  pay^e  pour  un  pari,  pour  one  distt^  de 

'  jeu.    Le  mineur  ne  pent  r^p^ter  la  somme  pay^  depuis  quiil'  CHt  devenu  ulajeur, 
pour  dettes  contradt^es  pendant  sa  minority,    ip  ''' 

La>femme  qui  a  payee  une  dette  contract^e  sans  I'autorisation  de  son  mari  ou 
avec  cette  autorisation,  dans  Ics  coutumes  ou  la'femme  sous  puissance  de  mari 
•  > .    ■        ne  peut  s'obliger,  ne  pent  r^peter  ce  qu'elle  a  payjir      - 

^^      Domat,  hv.  2,*titre  7,  sec.  1,  No.  ll,  t.  1,  p.  460-7  de  Ted.  8e. 

L'art.  177  du  code  declare  que  la  femuie  meme  non  commune,  ne  peut  s'obli- 
ger  sans  le  ooncoura  d6  son  mari. 

L'art.  183  dit;  "  Le  defaut  d'aatorisation  du'mari, comportc  une  nul- 

litdi  que  rien  ne  peut  couvrir."  ''      »'  fe 

■         L'art.  1301  est  en  ces  termes ; 

.     "  La  femme  ne  peut  s'obliger.avec  ou  pour  sbn  maH,  qu'fen  quality  d|,  com- 
mune ;^toute  autre  obligation  qii^lle  contracte  ainsi  en  autre  qualitd  est  nuUe 
'  et  sans  eflFet^". 

Ainsi,  dans  les  deux  cas,  il  y  a  meme  prohibition,  m@me  sanction  ;  c'est-a- 
'  dire  que  dans  I'un  ou  I'autre  cas,  1^  loi  prononce  la  nullity  de  Facte. 

Lorsque  la  femme  contracte  sans  I'autorisation  de  son'^mari,  il  n'y  a  pas  dc 
r^p^tition ;  pourquoi  veut-on^qu'elle  ait  lieu  lorsque  la  femme  s'oblige  avec  ou 
pour  son  mari?  ^, 

D'un  autre  oot^,  la44gislation  modeme  nouS'fouFnit  une  disppsition  phrfaite- 
ment  anal(^e  a  celle  contenue  dans  I'aj-t.  l.301°du  code  civil.  Cette  disposi- 
tion se  trouve  dans  l'art.  2412  du  code.de  la  lyouisiane,  dontles  termes  iiont 
commesuit;  .  .  ■      ". .  " 

Art.  2412.  "  La  fiemmp,  soit  communfe,  soit  s^paree  de  bicns  par  contrat.ou 
par  jugement,  ne  peut  s'ooliger  valablcment,  ni  pour  s$in  mari,  ni  conjointement 
avec  lui,  pour  les  d^ttes  par  lui  oontractees  avant  ou  depuis  le  nifiriage," 

Les  cours  de  la  Louisiane  ont  jug€  que  cl'apres  cet  article,  une  obligation  na- 
turelle ^ait  une  cause,  suffisante  pour  le  paiement  qui  avait  ^t^  fait  et  formait 
^     une  fin  de  non  reoevoir  centre  tonte  demandeen  r^p^tition.    Boivers  vs.  Hale," 
14  Louisiana  Annual  Reports,  p.  419.  '  «  , 

Une  femme  qui  avait  donn^  sea  bilIet»'-po«r  des  arir^rages  de  loyer  dus  par 
son  mari  et  qui  les  avait  tous  payS  moinsjiQ,  poursnivit>pour  se  faire  rembourser 
cequ'elle  avait  pay^  ct  se  faire  relevei?  de  I'obligation  qu'elle  avait  contractee 
par  le  billet  non  pave.  La  oour  renvoya  sa  demande  quant  aux  billots  qa'elle 
avttit  payes  et  lui  acoorda  s^  conclusions,  quant  au  billet  non  pay^.  Cette  de- 
cision cobfirmi^e  en  appel,  prouve  que  "  quoiqu'^n  cr^anpier  ne  puisse  exiger  le 
paiement  de  I'obligation  qu'une  femme  a  contrapt^e  ponr  son  mari,  celle-ci  ne 
peut  repeter  ce  qu'elle.a  pay4  snr  cette  mSm^e  oblij^tion."  : 


Ti5^^jearrieBrwt«NH*eiH50Btre=i^si»^tewii^^ 
«i  oe  p'est  ce  qui  se  pratiquait  sous  rempir«  du  senatua  cqnsuUe  Velleien  qui 
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n»j«ina,8  etd  e„  force  ici  et  dont  les  dispoBitionsVuppliquent  «ux  filles  et  aur 
Teuves  tou  ausd  bien  qu'aux  fea.me, marines,  dWrU  que  noniuTerent  U      "'«'' 
.onteDa.   dautros  d  spoaUion,  que  celles  contenuea  dans  le  CoX    maTi^J  '™''"" '' '•- 
<,«'.!  ava.^dt6  fahpour  u„  .t.t  dW«,ci6t<  bi.n  different  du  not^  '  "       ^   * 

Du  res^e.  s.  1  on  ^ut  appliquer  id  les  r^Ie.  du  sonatas  consulte  V^ll^iem  il  - 

fau  les  apphquer  dans  leur  integfalit^.  comme  on  le  faisait  dans  lea  nZd. 
droit  ecrit  et  a  la  Louisiane      A1«^  4i  e    *  ,  «»  ""Ban  aans  lea  pays  de      . 

I  a  la  iiomsiane.     Alow,  il  faut  reoonnaitre  lea  nombreuaea  eTn«n.  ^ 

.ona  ou  la  ^mn,.  ne  pouvait  invoquer  le  eenatus  conaulf  VeSmn^Z 

n^urdedrou  ne  se  prdaume  jamaia.^   Loraque  celui  ^uTa  r/1  eZ   .^^ 

pajer,  cest  A  celui  qui  a  re§u  A  prouver  que  oelui  quiapayfia  i^oulu  luifaireun 
>  d^;  n^aia  lorsque  p'est:  une  dette  r^Ue  qui  a  ^t^^iyJef  que  le  cZd^^  ' 

fait  que  recevoir  ce  quf  I4  ^tait  da,  cW  4  oelui  qii  a  pay<  A  prou^rS  I 
pay^  par^rreur,  et  n  ne  lui  suffi^paa  de  prouver  que  la  d^„',U^^ 
«u    Oettepreuve,lor8qu'ilB'agitd'aneerre«rde  droit,  est  aans  dcTdZl 
i  faire,  uia.  elle  eat  de  rigueur  .ut«nien*,  une  foule  d;  paienients  S  en>t 

q:r:::tS'^r'"  -m^ .«....,« ..i^.  ^lapai.  ...^ 

Larotere,  t.  5,  p.  636,  3e  al.,  p.*637,  no.  32,  2e  al. : 
Ma.9  il  y  a  cette  diflF^renoe  <tentr6  I'emur  de  fait  et  I'e^ur  de-^roit  «„« 
^le..  ne  «epr.su.e  jamais  etque  celui  quH'invoque.  doit  "^"^^^^^^^^ 
,>r«,nna,n'cst  en  effet,  juaqu'4  pr««ye  contraire,  c^ns^  ignorer  la  lo""     ^' 

le  eur  et  elle  a  produxt  un  t^moin.  son  beau-frfere,  qui  dit  que  quelquHl 
^  de  porter  son  action,  ell.  M  a  dit  qu'dle  ne  savait  pas  qu'dl^" 
^mt  de  rep^ter  ce  qu  eUe  avait  payl  d  I'appelant.     L:intini^;  n.^mZ^n^ 
S 1  P7'-^'^«'"»'«''«°  ^«*«  q««'q«-  jours  seulement  avant  I'inSion  d 
«.   nc  ,on,  prouver  son  erreur.     D«  plus,  cette  declaration  est  pour  le  Loin 
eX    •  '"':?  *«|«>''t'e<lite  par  le  ftit  qu'elle  avait  d^ji  aSJarav  nfc  n 

^t^troisacuons  polices  contre  elle,  ease  fondant  .{ircequ'elle  s^tait  obSe  ' 

Pftur  son  mar..    L'existence  de  cescontestations  est  admiso  ^     ^  "", 

.11  ne  petit  non  plus  y  avoir  r^p^tition  de  la  somme  pay6e  par  erreur  lorsaue  le 

:t:r^r"'^^^^"^'"*"''^ *^^^°'" ^rio/perdu i^^ir^^^ ;: ■ 

Code  Civil,  art.  1048.  -  ^  "^  " 

Larombierc,  t.  5,  p.  6i1,  No.  10.  ^      v  \  '     '       '  '      '  '  %, 

I>uranton,  t.  13,  No.  685.  ^  ^  ^^Ji 

Teulet,  t.  1,  p.  465,  No.  11.      #      ^  ;  ,      -3t-  , 

Dans  I'espece  ;actuelle   I'appelant  a  donn^  quittance  a  Mathieu.  le  mari  de  '^" 
In  imec ;  il  a  decharg^  lea  hypotheques  qu'il  avait  sur  sa  propri^i  quT  a  ^tl        ' 

Recharge,  en  vertu  do  Tacte  des  faillites,  pendant  to«t  ^  temps,  Vlu^^nt 
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Bnctciey      fait  aucnne  d^marcbe  pour  faire  mettre  de  oot^'  le  paiement'  qu'elle  pretend 
Bruneue  et  vir.  ^voir  fait  par  erreur.     Ces  faits  ^tabliasent  ane  fin  de  non  recevoir  que  I'appe- 
lant  est,  d'apr^'les  autoritefl  ci-dessus,  bien  fond^  k  opposer  a  I'lntim^e. 
'"^'Le  jugement  de  la  Cour  de  Revision  doit  done  0tre  infirm4e: 

lo  Pai-ceque  le  paiement  fait  par  I'lntim^e,  avait  une  cause  Valable  d&ns  le 
,    cnutionnement  du  S.avril  1857,  qui  avait  remplac^  son  obligation  dn  6  avril. 
'  2o  Parcequ'en  supposant  qu'il  n'y  aurait  pat  eu  d'obligation  civile,  I'lntiqi^e 

a  contracte  par  les  actes  du  6  avril  et  da  8  avril  1857,  une  obligation  naturelle 
qui  etait  une  cause  suffisante  pour  le  paiement  qu'elle  a  fait. 

3o  Parceque  I'lntiniee  n'a  pas  prouve  qu'elle  cfit  pay4  par  erreur  et  sana 
cause.  "  ■     ,■ 

4o  Parceque  lors  de  la  demande  en  r^p^tition,  I'appelant,  d,  raison '  da  paie- 
-  "    ^  -        jnent  a  lui  fait,  par  I'lntimee,  avait  supptime  son  titre  de  creaince  centre  Ma- 
tbieii  et  perdu  tout  recour»contre  lui.  -     U 

.ff. /'.  i?rtini>i%,  pour  rintim^e :—  ,•  i, 

'  L'lntimee,  demanderesse  en  Cour  Inferieure,  en;  quality  de  femme  s^par^ 
'    V         contractuellement    de  biens  de  Hilaire    Matbieu,    r^clamait   du  d^fenideur, 
appelant  par  Taction  en  repetition  de  I'incjiu'  (condictio  inckhiti,y  une  somme 
de  $1312,  savoir  $800  en  capital  pay£  ^u  d^fendeur  le  ^  8e|)tembre  1859  et. 
^  S51 2,  pour  int^rets  accrus  sur  cette  somme  ind&ment  pay^e.  / 

La  Cour  Inferieure  rendit  jugement  en  favenr  de  la  demanderesse  suivinit 
les  conclusions  de  sa  demande.  Ce  jugiement  port^  devant  la  Cour  de  E^visioa 
fut  reform^.  Cette  Cour  n'accorda  que  1&  somme  principale  et  refranoba  les 
int^rets. 

La  demanderesse  acquies^a  a  ce  jugement ;  maia  le  defendeur  orut,  mal^4 
I'autorite  de  deux  jugements  prononces  a  1' unanimity  cpntre  lui,  devoir  sou* 
mettre  sa  caus9  a  I'appr&iation  de  cotte  Cour.  .    '. 

Voici  les  faits  qui  Qnt  donne  naissance  A  cette  action.  i  ^ 

Le  8  avril  1857,  fiilaire  Matbieu^  I'eponz  de  I'lntim^',  consentit  en  faveur 
de  I'appelant,  une  obligation  pour  £620.  Lllntim^  comparut  a  cet  acte,  se 
porta  caution  solidaire  pour  son  man  et  bypoth4qna,  pour  garantie  du  pi^iement' 
de  cette  somme,  an  inimeuble  ^  elle  propre. 

Le  5  septembre  1859,  l'lntimee  transporta  4  I'appelant,  une  cr^ance  de  $800," 
''  a  elle  due  par  Girard  et  Danserea'u ;  cette  cr^ance  formait  partie  du  priz  d'un 

de  ses  propres  alien^s.  <  •         .* 

Le  18  Janvier  1862,  Gltard  et  Dansereau  paySrent  k  I'iippelant,  la  dite 
somme  de  $800  et  les  int^rets  accrus  jusqu'alors. 

iL'acte  de  transport  ne  mentionne  paa  la  consicleration  potur  laquelle  11  a  ^te  -; 
epnsenti;  mais  I'appt^Iant  par  sa    r^ponse  k  1^  3e   articulation  de    faits  de 
rintimtge,  adtnet^  qQe  oette  somme  de  $800  lui  a  djt4  transport^e  pour  acqnitter 
d'autant  I'lntimde  aur  son'  cautionnement,  donn^  pour  son  mari,  en' sa  faveur,' 
par  I'acte  du  8  avril  1857.  -  - 

L'lntimee  alldgue  tous  ces  ^its  dans  son  action  f  nullity*  de  son  oautionne- 
ment,  paiement  par  erreur  d'ane  sQmme  qu'elle  ne  devai't  pas,  &o;  £He  oonclut 
'        an  cons^qgenoea  largpdtitionda  ceqa-'alleapay^.  ■ 
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que  1  action  ^  prewrite.  p^e  laps  de  dix  ans.  '  '*•«».> 

fa    ceralT^!\" 'T"  ""•'«'>"g«^-°  pouria  «o«,me  de£620,  que 
par  cet  acte,  ,1  ava.t  hypotheque  deux  immeubles  apparfenant  a  sa  femL 

propre  a  IIntu„<5e;  que  cette  derniore  avait  compam  A  cet  acte  et  avait  re 

IZnLTln      "":-'  '  *"*"  '^P"*''''*""^  ''"«»«  Pouvait^avoirTu     :« 
immeuble8  en -question;  que  par  suite  de  eet  acte,  Hilaire  Mathieu  s'etait 
.  rendu  ooupable  de  stellionat  en  hypothequant  des  pr6prietes  qui  n    lu  appl^ 
na^ntpaset  qu'jl  s'.tajt  par  la  assujdti  a  I'emprisonne  Jt ;  qu    I'  nS 
ava  t  part.«pe  a  la  .raude  pratiquee  par  son  n,ari  et  avait  trou>;^  Tappe  a„    eo 
ne  lu.  ddvoUant  pas  scs  droits  de  propridte  sur  les  immeublerqu'eTla"  'saU 

Srefcr  r;  ""  r"  '  ''""  ''^''^  '^  «  '»^"»  »-'*  ^^^  consort  "r^ 
pajjelurdue  avnl  et  coo^me  transaetion  sur  ce  dernier  dans  I'intdret  de 
llnhmee,  pour  soustratre^ son  taari  A  la  prison;   enfin,  que  I'lntini^e  ayant 
payd   nava.ent  aucune  action  en  rdp^tition,  en  autant  qu'elle  acquTttait '^e 
dette  naturelle :  ,1  conc1^<|j^ons^q«ence.  au  ddboute  de  Taction 

Aces  deux  excepti|||||1^„,,e  a  r^pondu  specialenaent;  J    en  realitd 
^csrep^nsesspeciaJejHfceptidesrdponsesgenerales.  "^' 

Sur  la  contestatio»WlliPnge,les  parties  proced^rent  a  I'enqufite. 

II  tf  y  a  gB^re  de  d,fficultes  quant  aux  faits  ;  les  p'artiep  |es  ont  consign^  dans 
des  adm.ss.ons  succintes  et  precises  :  nous  y  refererons  en  ten,ps  et  1   u 

La  premidre  question  qui  se  presente  en  cctte  cause  est  de  savoir  si'l'aef inn 
de  I'lntimee  n'dtait  pas  prescrite.  <^  "°*'°° 

L'appelanta  p«ru  abandonner  son  fexception  de  wescrintinn  «n    „«.     j 
proi.  .re  instance  aussi  bien  qu'en  revision!  n^ais  LCXe    llHafait 
renaitre  devant  cette  cour,  nouscrpyop,  devoir  en  dire  quelques  ^0^ 

<    >L       Art  2234  de-notre  Code,  "  Za  prescription  ne  court  pas  centre  la 

"^:;::;n:^:.'^"^ '''''-' '''-'  '-^  -treie^^biteuC^S; 

En  Second  lieu  Taction  de  I'Intimde  n'est  nas  basda  mir  I'A.»  9oko  j 
Or  le  oautiolbneinent  q&e  I'lntimde  a  <1nnn^  ^.,.  .    .     ;    ' 
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Bncikiey      quences  directement  oppoEees  ^  celtes  ^ueToig^  p«at  d^duire  de  la  sample  annu- 

BrnneUe  etvlr. '"^'^''^ 

lo.  Qu'eUe  est  propOsable  par  touta  personne  interess^e  :  e.  g.,  dans  leoi 
^'-  ^  '    actuel,  par  rt4)pelantvqui  aurait  pu  poursuivre  le  mari  tie  I'latimee  malgr^  le 

paiement  fait  pair  ia^  derai^re  et  opposer  a  l^cxoeption  da  paieiiient,  la  nullity 
J   .da  ca]itionneineht>^Ppar  suite,  la  nallit^da  paieiqent 'Yait.^n  ez^atioa  de  ce 
caationnebieiit.  ,  i{  »  •   - 

2o.  Qa'eUe  est  proposablc,  non  sealement  pendant  1 0  ans,  mais  pendant  30 
ans.  / '  .,     ^ '         '" .  1    *      ■ 

3o.  Qa'elle  n'esi  susceptible  de  s'efiucer  par  aueune  ratification  oa  Cosfirdaft- ' 
tion.    -       ■  ■  ,v  ,v   ,•,■■■  -     'i      '    '-'   :'  ^  -     °  .-^-^-v     ": 

Demolombe,  tfblig.  t  1,  p.  861,  No.  381.  ■  '      ^ 

V-Maro.art.  1304,  no.  881,  lol.  4,  p..6^9.  -r   '  ^■:---^--^-^^\ -■"*—-:■--:  '- 

,*  ,Guyot,  B^p.".vo.  nallit6  §7,  p.  266  e^  seq.  '  .  ., 

L'ezception  de  prescciptioa  de  I'appelant  n!£!\t  done  pas  tenable.    '       ..^  ' 

'■^a  seconde  questvop  qui  se  presente  est  de  savoi^i  une  femnie  mariee,  encore'  ■ 
sous   puissantse,   qui  faie  le  cjpiutionnement  qu'elle  avalt  (jlonn^  pour  son   mart, 
en  faveur  d'un  tiera„  peut  poursuifre  en  r^p^tition.     (C(}Hdictio  indebiti.')   . . 
'    La  solutiqn  de  cette  question  depend  en  ^rande   partie  de  celle  de  saroir  ' 
quelle  est  litijtHu<4i>'e  de  I'obligation  que  contractc  une*  femme  dn  caution nant^  la* 
v^  dette  de  son- ninri.  •  •      v      "        ♦ 

L'art.  1<J01  de  notre  Code  declare  c&  cautionnetnemk  >"  liid  et  sans  effet "  :  il 
ne  peut  ijoiic  y  avoir  aueune  obligation  civile  pitr  suite   d'un 'semblable' caution- 
neuient.     Lc  doute  sur  cc.p^int  n'est  pus  possible.     Mnis  nous  allonn  plus  loin 
..   et  nouK°(^uiettons'coiunie   prc^sition .  legale,  qileee  cautfonticiueyt  est  tellenient' 
"nuf.,  qu'iln'obljge  pns  la  t'eiuiiie,  )nlM^e.n((^l(>:^//e»^0^' 

EiiMroit^roiuhin,  la  cl-asse  des  obligations  naturcUcs,  ^tnit  bicn  autrement  con- 
siderable que  duus  notrc  4roit ;  Id,  toute  (^ligation  qui  nVtait  pas  contractde 
d'apres  les  formes  sacruiuentellcs  reglees  pur  la  loi,  n'eliait  que  w(»^uyef/e».  Si  ' 
les  mots^BucrauicntcIsde  la  stipulation  (spondesne  ?  sjjondeo, ynvaient  6i6  pro- 
noncces,  U  y  avnit  obligntion  civile,  quand  iuSmeie  oonsentement  aurait  ^te 
.  entache  d'erreur,  de  vol  oude  violence,  pu  mebie  "encore  que  le  prouiettant  eftt 
^t^  mineur  oil  autrement  incapable.  Mais  sans  se§  luots  lecriques,  seuh  giiii- 
rateurs  dii  droit,  il  n'yavait  qu' obligation  naturellc,  quand  mSiile  Je  coiisente. 
•  mcnt  aurait  6te  exempt  de  tou8.vi9es  et  aurait  dte'positivement  avou^. 

Dans  notre  droit,  au  contraire;  on  a  abandonneT  Tes  mots  pour  les  cboses,  et 
„. toute   obligation  conventionnCH^^eut  se  former  j)ar  lc  simple  consentement : 
notre  loi  reconnuit,  en  principe,  toutes  les  obligatims  que  reconnait  I'eqaite. 

"  Ainsi,  pour  ee  qui  est  des  obligations  des  incapables,  il  faut  bien  se  garder 
"  de  .croire  qu'une  telle  obligation,  une  fois  qu'elle  eat  annuliie,  oontinue  de 
"  constitueraUx  yeux  de  la  loi  nae^obligatioii  tujutureUe.  Quand  notre  legislateur 
"  declare  nuUe  ^  promedse  du  minour,  de  I'interdit  ou  do  la  femme  mariee,  ce 
"^n'est  pas  avec  la  .pcnsee*  qu'elle  est  mlahle  en  iquiti;  (oar  s'il  'avait^cette 
"  pens^e,  il  la  d^diarerait  valnble  en  droit :)  c'est  preois^nent  parce  qu'il  lui  ' 
flemblc  riue  cenx  fjui  I'rtnt  contractfte,  n'^tnjent  paa  dans  les  conditiona-jonluea- 
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"  qu'il  J,,  pr^8«ita^,}7i«  naturellement.     11  suit  de  lA  que,  dans  resprit  de      Buck  J 
notre  lo.  fbojais^  la  promesse  que  J4noapable  a  fait  annuler,  ^ 
tante  en  ^quu^  oomme  en  droit,  et  ne  Dr^8ent«  m«  „!„<.  ^'„k  ;„^u_  „_.._.„.  ''"'"*"•  "* "'' 


_  ----v."^,  -  i'.«-.^««  4ue  4  luoapaoie  a  lait  annuler,  se  {rouv^  inexia- , 

tante  en  ^qau6  comme  en  droit,  et  ne  pr^sente  pa«  plus  d'oblig«ttio.v  naturelle 

que  d  obligation  civile."  .  .       "  ' 

'      Marc-Srfc.  T272,  No.752,Vol.  4,p.573et5t4  '    -         '*  ^      ^ 

Ib.art.l235,No8.669et670,vol.4,512et8eq.  V   ,"     '       /   ^ 

Durantpn,  Oblig.  N9.  12.  ,  ,  ?     '  ', 

Poth.  Oblig,  Np.  62.       *     .     ♦"  ^  ^  I   • 

A|v>8i,  notre  loi  d&lare-t-ello  I'obHgntion  du  min^ur,  de  b  ffemme  etc    Ta-    '^ 

ce  qv  Up  1e  Bont  na<Mre//«men^         •  ^  «    .  ••»*'" 

Pot&.  Oblig.  No.  193.  '  :Y'..       > 

"  so^ari  °'SirS^'  ™8m«  d.ns  le  cas^du  cautionnement  d-une  fat,^  pour 
,  son  man.     t-He  ne  tirer  aucun  .avahtnge  ni  b^n^fice  de  son  obligation  et  la S    <* 
presume  qrfe  son  engag^eot  n'a  ^t^  donn^  que  sous  la  preii  nC?:  vo Ion*      \ 
■  "^Tty^:  :^rr"^-*  «>«*  autre^e  celui  de  1  .ari^   ^'"^      ' 
dettllT'V  .  -^^'^o^^^^-nuletsa.seffer^  le eautionnement      • 

de  U  feZe  ^JZl^TT^'  ''"*  P-°«q«'">e-«e ^jl^e  le eonsentement 
TJlT  ^  ^        volontaireet  n'est  que  le  r6sultat  d'une  fraUd^concerttfe 

Co  n^T  ''  '  ""'"''"'■'"  °^  P^"*  P«'  y  "-^'^  d'obli^ation'E?; 
)|u  moins  la  loi  ne  pourra  jamais  la  reconnaitre  ~     '-  >^'^'      * 

,  " Aussi,"  dit  Marcad^.  «  il  faut  Men  se  garder  do  rang^  au  nonibr^'des Si' 
gations  „„,«.e^^;eelles  dont  rinValidit^  tient  ii-u«e ''defense  St  til;',  ' 
les  rdprpuve  et  les  :^ar.da«„e  comme  contraire  4  I'ordre  public.     I^kt    ' 
. effet  ,mpossiWrd'admettr^  ,„,,  ^  prt>hib^Une  cj^ven  ion,"  clime 

contraire  au  bon  ordre  ou  aMnt^i^t  g.„.r.I, 'irRse  cUg*d.'^"r4^^^^       , 
:    "l::S:Son;r^::;^r-  -  ^^^^^  -e^-  ...gislateur^H^Aag^nt^ 
,.     :iIa?b.rArt..l235,  No.  67^,  vbl.j^,  p.*513;  '  "   .  ^  '  *  ,.       'i^   "  ■.  ^  -. ,    -    ? 

Et  ailleurs,  il  ojoute :    ,  *  '   ^;     "J'     '   '     '  '    "      *'  "' 

.        ''^"«^»q««l'obli^ion  naturelle  est  celleqiiiSjstevraUn^  '  " 

q«OK,uo.  n„.ude  la  loi.  (qui  Id  crait  sans  fLenit^t  refuse  ^ 

reconnaitre)  et  qui,era  .„nction„^e,  par  le  Idgis^lateur  m ^k  aCu  du  dtb'  '      " 
teu   viendra  en  mnnifester  1^  r4alit,$  et  la  justice.     Qn^a  v\  de  meme^Jiu'il  „e       " 

-"^n  «<J;.Pe  pas  reconnaitre,  va  jusqu'^  mibeVplreeque  ea ^ffet,  Jla   ^ 

men  .cpnnue^et  y«eWe  connau^i^i:,  pi,,,  tar^  ^Ue  ne  po^rVait  I'offrir  ^gale-"    / 
inent  A  c.W.y,,  elle^a^tpo,itUeme^Vcontraire  ^,es prescription,.  Eh  un  Tof   ' 
obhgation  naturelle  est  celle  qui,. sans  are actue1lementsa^pctiqihieej,ar;Li   ' 
est  cependant  susceptible  de  I'etre:  or  'o^  ne-peut  ^videnuaent  pi^teLndtre  ^  ' 
,  "c.  carae^re,  a  IWagement  que  kloi/rapprdeprescrWon."       ^  . 

.  Marc.  Art.  1340,  §2,  vol,  5,  p.  97.  ,    ;f-        -r*  .      . 
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notre  code  est  tris  oertflittement'  d'ordre  pu1)lic  et  faite  dans  l'intcre,t  general. 
^,j  O'est  ajnsi  que  Ta  toujourscomprS  et  ddolaro  la  jurisprudence  de  nos  tribunaux. 
L.  C.  J.  vol.  4-,'  p.  51  (opinion  de  Ml  le  Juge  Meredith.) 
L' Art.  1 554 '  i}u  eode  Nap.  consent  une  prohibition  4u  mOme  genre  et  du 
mcnie  caractiire  quo  cello  d,e  I'art.  1301,  de  nptre  code  ;  11  declare  inalienable  le 
fonds  dotal,  niome  du  consentcmeat  de  la  feinme.  Or,  on  a  toujours  regards 
cette  prohibition  de  la  loi,  coninie  etant  d'ordre  public.  (Tjropl.  Oont.  de  Mar. 
Xo.  3269,  vol.  4,  p.  35G.)  Et  la  ratifiidntidn  faite*  ^ar  la  fenime,  pendant  le 
manage,  de  Talidnation  de  son  fends  4{ntal  patr;  le  mari,  a  toujours  dt^^jugee 
nulle,  comme  I'alienation  elfc-menie :  elle  nc  pcut  Strc  oppns^e  5.1b  femme  apres 
la  dissoluubp  du  niaringe.  ,  _  - 

Vazeillc,  Prescrip.  t.  2,  No.  555..  ^         \   , 

r       Dall.  p.  25,  1,  180,  '  I.,  1^ 

On  a  done  raison  de  regarder  la  prohibition  de  notre  Art.  1301,  comme  6lant 
d'ordre  public  et  de  traiter  comme  nulle,  la  fatification  que  la  femme  encore 
sous  puissance,  ferait  de  son,  cautionneraent,  soit  d'un^  mani^re  tacite,  en  I'exr 
^Cdtant,  soit  d'une  manit^re  ezprosse,  en  le  confirmant  par  un  acte  formel. 
Maintenant,  si  nous  remontgiita  aux  soui'ces  de  notre  loi,  que  nous  croyons 
*  trouver  dans  Ic  sflniitus  consulte  Vell^ien,  nous  rdtrouvons  encore  la"*  meme 
opinion,  ct  dans  les  jurisconsultes  qui  Font  Commente  et  dans  les  nombreuz 
arrets  qui  out  <$t^'#endus  en  France,  en  interpretation  dc  ce  senatus  ooniulte. 

Originaircnicnt,  le  Velleien  ne  ddfcndait  qu'une  chose  d,  la  femme  :  intercider 
pour  son  mari.  Plus  tard,  il  lui  fut  defendu  d'intcrceder  pour  quolque  per- 
.sonne  que  ce  fut;  {pro  quncnmque  peritona,)  La  seule.  difference  entre  ;ces 
deux  dispositions,  .^'est  que  lorsque  la  fumme  intercedait  pour  son  maji,  ^on 
ohiivjation  t'tait  raihcaiemeut  nulle  et  elle  ne  pouvait  jamais  la  ratifier,  tandie- 
qu'ello  le  pouvait  si  wle  intervenait  pour  toute  autre  personne.  ;    .      ' 

Frolaud,  Mem.  sur  le  Velleien,  p.  39  et  123.  '.v 

,..^      Chabol  de  rAllier,  vo.  Velleien,  §  3.  '-\       -         - 

Salviat,  Jurisp.  du  Pari,  de  Bord.,  vo.  Velleien,  p.  424.  » 

Aussi,  ddcidait-on  sous  rerapire  de  ce  senatus  consulte,  que  la  feinme  qui 
intervenait  pour  son  mari,  n'etait  pas  oblijree,  mCoie  naturellement- 
r  Froland,  loc.  cit.pp.  131,  355,  356,  36^.                               t. 
!i  JIugues  Doneau,  vol.  3,  p.  737,  No.  8.                            ^iNlBP* 
;  ^Telle  est  aussi  I'opinion  de  Cujas,  rapport^e  par  D'Aguesseau,  vol.  5,  p.  497. 
.Si  done  la  prohibition  de  I'art.  1301  de  notre  Codcj  est  d'oMre  public,  et 
entraine,  la  nullity  absolue  de  Tobligation  conjbraqiee  en  contravention  a  oet 
article  au<p6int  de  ne  pas  mdme  Her  naturdlenimt  la  femme  qui  OiCutionne  pour 
son  mari,  il  est  facile  d'arriver  k  la  conclusian  que,  lorsqu'elle  acquitte  ee  caution- 
nement  par  ^rreur,  elle  doit  pivoir  Taction  eb  repdtitioD.     Condictio  indehiti. 
Froland,l(^c.  cit.  pp.  163, 357.          •  0      ]           '    a     '  A 

Bespeisses  Tol.  1.  p.  660,  No.  7.       ^                 "  '      ;  ■  -  "^ 

Bacquet,  Droits  de  J.  ch.  21,  Nos.  129, 130  ets^,  vol,  1>  p.  234. 
Ouyot,  E^I^  sen.  cons.  Veil,,  p.  198.                 Mz,-  ;   - 

Prtth.  PandflcteB.  Liv.  16.  Tit.  1.  Nd.  38.  - 


Et  elle  aVait  cette  action,  dit  Dumoulin,  Boiir^u'elle  e^t  pay^  par 
droit  ou  par  erreur  de  fait:  tisoloerit,  tiveper  errorem  jurit,  sive  facfi. 
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Dumoulin,  yoh.  3;  p,  669. 


[\' 


^  Et  vain  1  on  opposerait  que  llntim^e  .  ratifid  et  confirm*  son  oautionnament       "  «"*' 
,,  en  areconnu  la  validity,  |en  IWcutant,  cette  ratification  est  ausai  nuile  ouo  u  """••"*•*  »"■ 
cautionnement  lai-n.8n.o.  -  Un  acte  „ul  ne  pent  pas  etre  confirm^  ni  ratiL 
la  raison  dit  asaez  en  effet  qu'on  ne  pent  pas  ratifier  ce  qui  n'existe  pas  •  le 

fieantnepeutpa^plus  etre  confirn.6,qu'ilnepeut  etre  d^truit:     quodnonesf 
confirmari  neguit.  '. 

Marc.  Art.  1338,  §  1,  yol.  6,  p.  89  et  8. 
Id.  Art.  1304,  §  4,  vol.  4,  p.  665  et  8. 

Lardmbiere,„oblig.,  Art.1338.No8.  12etl3,vok4.p.598ets.  '         -' 

.nVir.i"""""  ^^  "°  '""*'"*'  **"'  ''^"'•'"^«'  P**^"'**  d"  oantibunenient 

qu  e  le  a  donne  pour  sonman  en  faveur  de  rappdant,  se  soit  obligtfe  naturolle- 

Z    r"5  7'»«"»°*  '«««»*  "tifioation  de  ce  caution  nement,  ratifibation  que         .  ^ 

1  on  praend  fa,re  decouter  de  I'cxeoution,  le  paiement  est  tout  aussi  aul  que  le  ' 

cautionnement  lui-meme,  car.  cett^  ratification  n'a  pas  6t6  faite  dans  un  temp. 

En  effet,  c'est  un  prinoipe  fond^mental,  en  matidre  de  ratification,  que  I'exdou-  ^' 

tion  ou  le  fait  quelconque  d'oii  Ton  veut  induire  k  ratificatioq,  se^t  accompli 
a  une  ^poque  ou  le'  d^biteur  avait  toute  J'capaciU,  ^  dansSm  temps  oil 
aucune  des  cause,  qui/ont  annuler  ^s  convention,  primitive,  n'exi,taientpln, 
puisque,  sans  cela,  U  confitmation  nq  serait  pas  plus,  ^ide  qurfTobligation  elle-    - 

Marc.  Art.  1338,  §^oJ.  6,  p.  93.     '  .'^  - 

.     Rolf  de  Villvg.,  vo;-]iatification.  No.  60:  '  'V    V 

Toull.  vol.  8,  No.  ft04i       \         •  7-        .  v    ^  '  ^ 

Poth.  Proc.  Civ.,^J!^.  744.  "  ,  *    ,         • 

''^  "  R^gle  geuerale,"  dit  Lar,omblere,  "  les  actes  de  ratifibation,  ne  peuvent  effi- 
^^  cacement  intervenir,^«e  lorsque  la  mrtie^  de  qui  ils  toanent  pent,  rfeuliere 

mentet  valablement,  contracter  I'^bSligation  4  laquelle  ils  s'appliquetft,  sous         ^     • 
'  les  divers  rapports  du  consentement,  de  la  capam  de  Ybhjet  et  de  hi.  cau,e  " 
^  Larombi^rc,  Oblig.  Art,  1338,  No.  15,  vol.  4^  pT602.    ''       "  .  \      . 

•  S'il  s'agit  d'un  vice  de'  capacity,-  I'obligation  ne  pourra  etre  confirmee  par  les       <        ■     • 

femme8mari^es,yM'a^m«tirft«so/«^ondupii^riage.'Larombiere,Loc.Cit.;  no  16 
»  II  en  est  de  mfime,  dej  vices  de  came  qui  entaohent  I'obligation,'  soiiparce 
qu  elk  est  contraire  au«  bonnes  iuoeurs,  a  I'ordre  public,  ou  axut  proiibiti(mi  <ft- 
la  lot :  Comme  la  nullity  debt  I'obligation  fist  frapp^e,  se  fondb  sur  des  motifs 
d  int^ret  g^n^ral,  tant  que  ces  niotS/s  ,ub,i,teHt,  I'engagement  lio.  peut  6tre  vala-  " " 
blement  confirm^  par  aucune  des  parties.  Le  meme  vice  qui  I'infecte  se  com- 
innmquerait  4  I'instant^meme,  4  Tacte  de  confirmatfon. 

Larombidre;  Lofe;  Cit,  No.  8.  '  •  "^  . .  *;       .  ,v 
^  Done,  lorsquej'IntimeeVa  fait  le  transport  du  5  septem 
I'appelant  de  son  caufionnement,  dWfBe  pouvak  pas  ratifi( 
tion,  puisqu'elle^tait  encore  sous  pdissanoe  de  man,  et,  pi 
a  la  prohibition  de  I'art.  1«01  de  notre  Codej. 
Nous 
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1859,pourpajeK^ 
premier^  obliga- 
Dns^quentTi  soumise 
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toute  ratification  eypresse  ou  tacite,  de  I'lntercession'  de  la  feime,  ^tait  radial 
lement  nulle. 
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Froland,  Loc.  CUmP.  140,  102,  163et331.     . 

Et  Frol:in(l  soutiont  que  cctte  ratification  etait  nulle,  tiiSme.si  elle  ^tait  faite 
par  hi  feniine,  pcnduut  sa  viJuit<?, 

II  en  est  (le  ineine  iWa  Louisiane,  oi  I'Art.  2412  du  Code  de  cet  Etat  a  ufle 
disjwsitioa  anuloj;ue  jVcellede  r  Art.  1301  de  notre  Code. 

Ann.  Louis.  Rep.  p.  028.  ^.  ,  .  i 

Vuinenient  ur^uiuentcrait-on  f|uc  le  luineur  ou  la  fetiiiue  marice^qui  contracte, 
sans  autorisation,  pout  rntifier  son  obligation:    cela  u'est  vraiVjue  lorsque  la' 
ratification  est  faite  par  le  mineur  devenu  uiajeur  et  par  la  lenjmedeveuu  veuve ; 
c'est-a^dire,  loK(|u'ils  ont  recouvre  leur  capacite. 

Donnnt,  Liv.  2,  t.  7,  sec.  XI,  et  Liv.  1,  sec.  V,  Art.  889. 
Mais  tcl  n'est  pas  le  cas  pour  la  femnie  qui  catitionhe  soq  uari.     6on  obligation 
n'est  pas  nulle  pur  suite  d'incapacit^  soit  civile,  soit  ^urelle,  mais  parce  que  la' 
cduse  de  son  obligation  est  vicieuse,  ddfonduo  et  prohib^e  pjir  la  loi.    Aussi  long- 
temps  (|ue  les  motifs  de  cette  prohibition  stibsisteront,  Tobligation  ne  pourra  dtre 
valablcnient  confirmee.     Bone,  totite  ratification  ezprc^sc  ou  tacit'c,  du  vivant 
du  mari,  est  radicalemcnt  nulle,  aiissi  oulle  que  TobligatioD  clle-nl$uie. 
*     FrolandLoc.  Cit.  p.  130et  131. 

Mais  rintim<5e,  pcut-elle  r^p^ter  ce  qu'clle  a  pay^  ?  Nous  entrons  dons  le  vif  ' 
de  la  question  :    mais  d  I'aide  dcs  principes  que  nous  venons  d'exposer,  cette 
tjuestion  est  i  moit'iti  vesolue.  Son  droit  est  soumis  aux  di-spositions  des  Arts.  1047 
et  1048  de  notre  Cbde,  qui  reproduisent  presque  textuellement  lea  Arts.  1376    ■ 
1377duC;,^^ap.  -  ,  ,  , 

Ces  deux  articles  prevoient  deux  cas  bien  distincts.  Dans  I'Art.  1047,  cel)|i 
qui  a  roju  I&^paienWnt  (paiement  purement  apparent.)  n'^tait  pas  «r^ancier ;  il 
n«lui  et;iitrien^u^yest  h  un  autre  quela chose  etait  due,  ou  mSme,  ellen'^tait 
due  i  pcrsonne.o  Au  contrai^e,  dans  I'Art.  1048,  cclui  qui  a  reju  le  paiement, 
^tait  vraiuient  creaiicier:  seulcnient,  ce  n'est  pas  colui  qui  q  paye  qid  etait 
jdiSbitSur.  ' 

Nous  croyons  dide  lei»  parties  en  cette  cause  se  trouvent   soumises  a  l*Art. 

1047,^^t  que  c'^st  par  les  dispositions  de  cct  article,  que  Ton  doit  decider  si 

Tap^lt^nt est  ou  non,  obl^'d  de  restituer  ce  qu'il  a  rcju^  I'lntim^e ;  et  dans  ce' 

"cas,;  la  restitution  doit  avoiflicu,  soit  qu'il  ait  re^u  par  grreur  de  droit  ou  do  fait 

ct  soit  que  rintinieesflt  ou,hon  quelle  ne  devait  pas.      ^  ^/i 

Marc.  Art-.  1371,  §1,  voj.  5,  p.  254  et  255.  ;  '  ^'    . 

P9ur'  arriver  &  <;ette  conclusion,  il  s'agit  de'deterroiner  co  que  I'lntimde  a  pay^. 

Le  paiement  n'est  rien  ^utre  chose  que  I'execation  d'uno  obligation.     Or,  quelle 

^obligation  rintimee  a-t-elle  ezecutee  on  voulu' ez^uter  ?   Evidemment  le  cau- 

"  tionnement  qu'elle  avait  donne  pour  son  mari,  et,rien  antre  chos^    Elle  n'a  pas 

ulu  payer  ladette  de  son  mari ; — eile  n'a  voulu  que  se  liberer  de  son  cautioo- 

^ment,  et  si  elle  n'avait  pas.^te  liee  ou  si  elle  ne  s'dtait  pas  era  liee,  par  ce 

cantionnement,  il  y  a  tout  lieu  de  croire  "qtt'ielle  n'aurait  jitiuais  pay6,  du  moids 

on  doit  le  pr^sumer,  si  done,  comme  nous  I'avons  ddraontre,  ce  cantionnement 

ji!fingageaiU!Intim!g^^pi  civilcwiaJMiJftte^  n'<^tait  ancnne- 


ment  cteancier  et  il  est  oblig^  ^  la  restitution,  sans  s'occupdr  de  la  question  de 
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Marc.  Loc.  cU.  I  Bmnolfeet  tIt,' 

•ons  de  1  Art.  10-18,  nous  soutenons  encore  que,  mfinie  dans  oe  cag  Vlalimeet^ 
1^  abord,  nous  posons  comme  maxime  eertaine  et  incontestable,  que  rferreur 

'    deToL  r^     r  "°"^'?^'  de  diflicult^  aujourd'hui  et  I'opinion  contraire  ' 

3Iarc.,  Art.  1377,  §  2,  vo!.  ^,  p.  255.  '  ^*".1??1 .   ,  ^ 

t  rT*^;."  D:f  •  '^'•'"'^t  «.No.75^t.  11,  No.^3.S9loo,  Nullitd..       ^I^ll 
1. 1 ,  JNo.  J05.     D  Agucsseau,  vol.  6,  p.  475  et  4'?6  ^     |.*^  - 

i^'T^I"  ^T''"''  '^"'  -""•«'^-«'^  «»  «5p^ition  .  «,cie  lieu-si  cette       "        - 
dettc  n  a  ete  payde  que  par  erw/r.  ^"-^ 

;    -La  repetUion  n'est  pas  admise  a  Uegard  des  .obligations  na^relle,  qui  ont 

Roll,  de  Vill.,  Vo.  k^p^tition,  No.  58  et  s.  -  ,         ^ 

Dur.  oblig.,  N08. 671  et  678.  '  '.  '^ 

"l?l'f  ^'t  '^^'  *^'  B"  Canad.Art.^114..)  dit  M.road^,  dea.anie 
Fur  refuser  la  r^p^tu.on,  que  le  d^biteur  ait  ^y4  volontairenunt,  c'e,U.%e 

•'et^TJir'r     'r*.' •"'""'' ^''"^"*"  dettedtaitWmen,  natuZe 
et  ne  pouva.t  pas  etre  ex,gee.     S'il  en  ^tait  autreient.  sitle  d^biteur  n'avait 

"  Pbs  aJ'i?  vfut  Z""'  'T  "'T*  '■'  "•"''""^''  "^H  P-ie-^-t  ne  prouverait 
plus  qu  il  veut  reconnaitre  sa  dette  naturelle.'? 

Marc.  Art.  1236,  Nos.  670  et  671,  vol.  4,  p.  613  et  s        ,    ' 

D  Agpessea.  sojitientla  mgmo  opinion  etcite  A  I'appui  de  sa  thdse   pr^cisrf 

^ent  le  cas  ^„r  ^uatus  consulte  Vell.iefa,  parce  que  da''  ee  0  J,  S  fw 

.  t.on  est  ,tabhe  en  faveur  de  la  fen.n.e  ^t  non  en  haine  d«  c;6anlr.    'ol 

"  roTninr^J'V""''"'  ''^•'"'"*-"'  «^™*'«--«  plus  facile  si  I'on  adop- 
"nlllllZ."'  ^'y'«'i'»--»'«»^^-J^fe-e  n'.tait|>as:.S«e^<,bligt 

P'Aguesseau,  vol;  6,  p.  497.        /  tk.  [m^^^^ 

Jy^Zt'^'^aJ^  ^"""'^'  qui  est  passe  A  I'etat  de  mtme  e,^^ude„<,e 
que  1  erreur  de  dmt  ne  nuit  pas  aux  femmes  sous  pubsancede  iuari.  non  plus 
qu  aux  mmeurs,  tant  qu'ils  sent  en  minorite.  *  -^        '  ^    • 

Hugues  Doneau,  vol.  3,  p.  1130,  No.  10. 

Arrets  du  Pari,  de  Provence,  p.  176. 

D'^guesseau,  vol.  5;  p.  497  et  s.  _^ 

"  1^1!'  '^'"!;-f  aT:T  "^«'*'«'^  q'^P*"*  P»'8itre  ^eneuse  a  pen,i6re^ue, 
^^  La  lo  ne  defend  i  lafemme  que  de  cautionoer  son  mari  et  non  pah  de  payer 


Binnt,  obligdo.  Cnm  prim  myata  mn  es&it.  CarTorsquTTa  femm-^^^t 
obligee  pouF  son  mari,  la  loi  pr^ume,  lorsqu'elle  paie,  qu'elle  n'entend  pas 
payer  pour  son  man  maisbientf^urellememe. 
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Ausai,  depuia  la  premiere  loi  romaine,  promalgu^e  aous  Auguato,  juaqu'aL 

dernier  dea  arrets  rendus  eo  France,  aur  oette  question',  il  n'eatpaa  ufl  antauk 

paa  un  tribunal,  qui  n'Hit  d^oid^  que  la  femme  eCu,  dana  ce  oaa,  droit  d.  I'aotion 

en  r^p^tition.  -  '\-  < 

Code,  Loi  9,  Ad.  tin.  oona.  Veil.    " 

Pothier,  Pand.  Liv.,  16,  Titre  1,  No.  38. 

Baoquet,  Droits  de  Justice,  oh.  21,  No.  129,  vol.  1,  p.  234. 

Poth.  Condict.  Indeb.,  No,  144,  vol.  6,  p.  10ft,  (E^.  Bug.)' 

Desppisses,  vol.  1,  p.  660,  No.  7.  m   ■    ■ 

Hugues  Donoau,  vol.  3,  p^  72»,  Nob.  12  et  13.  ' 

Dumeulin,  vol.  3,  p.  669.     ^  .^  *  ^  , 

"La  fcmme,  dit  Guyot,  qui  s'^tant  co^Wnft^e,  pour  un  capital  qu'olie  a/ 

"payd,  ignorant  qu'clle  eftt  I'eiception  d«  Vell^ien,  .^t^t  s'pn  sorvir  enguite/ 

"  pour  r^p^ter  cO  qu'elle  a  indfinlent  payrf."  ^  ' 

Gijiot,  R^p.  vo.^  sen.  co.nft.-Vell. ;  -p.  198,  col,  2nie.      /> 

Brillon,  Diet,  des  Arrfits,  vo.  Veil.  p.  826,  no.  6.     ,  X 

Salviat,  Jurisp.  du  Parl^  de  BoVdeaux,  vo,  Velldicn, 

Froland,Cdan8  ses  m^moires  sur  le  s^natus  c«(nsulte  Vel|i5ien,  a  traits  ofatte. 
question  cce^ro/eMo,  et  eoutient  qUe  la  femme,  dans  I'esp^ce  en  question,  a/sans 
contredit,  Taction  en  r^pt^tition,     I  * 

Froland,  p.  164,  163,  ^30  a  376,  '  ->»  » 

L'aetioif  de  I'lntim^e  etait  done  bien  fondle  ;  niais  il  y  a  une  condition  :  il 
faut  qu'elle  ait  pay<5c  ignorant  qu'elie  cftt  droit  de!  sirfaire  relever  de  son  x-au- 
tionnement :   Senattis  congitJti  heuefcio  mnnitam  $e  ignorang. 

La  question  so  rdduit  ik  savpir,  a  qui  incoaibe  la  preuve  de  la  confirmation  oit 
ratification  d'une  obligation  frapp^e  de  nullity  :  car  le  pniement,  dans  hoai  qui 
nous  occhpe,  n'est  ricn  autre  chose  qu'une  ratffication  tacite  du  cautionnement 
que  rintinit'e  avait  donne  pour  son  mari  en  favetir  do  I'appelant. 

Sijppesant?  que  ce  cautionnement  produisit  uqe  obligation  naturelle  (oe  que 
nous  n'admfettoDS  toutefois,  quo  par  forme  d'argumentation  ;  )  supposaot  encore 
,que  rintl^^e,  lors  du  paiement,  le  5  septembre  1859',  fftt  dans  les  conditions 
voulues /^ar  la  loi  pgur  pouvoir  Vatificr  son  cautionnement  (nous  avons  d^mon- 
tr<S  qu'^le  no  I'etait  pas ;  -7  nous  sdiumettona  que,  memo  dans  ce  oas,  pour  ^carter 
son  acnon,  il  incombait  irl'appelan^,  de  prouver  que  lors  de  ce  puiement,  I'lnti- 
m^e  cjinnaissait  que  son  cautionnement  ^fajY  nul,  que  la  ilette  itait  purenient 
natumle  (si  toutefois  elte  V itait)  it  qu'elle  ne  potivait  itre  exigee  par  la  loi. 
in  effet,"  dit  Marcadd,  •'  pui^que  o'est  au  cr^ancier,  dans  le  oas  mdme  oil  il 
orterait  un  aete  contAiant  confirmation  expresse,  mais  sans  sp^ifier  le 
qu'on  a  entendu  couvrir,  cCitabUr  que  le  dibiteur  a  bien  conmi  ce  vice 
'ntendu  le  riparer,  a  plug  forte  raigon,  aerait-ce  ik  lui  de  faire  cette  meme 
tifioation,  dans  le  oas  oii  il  argumenterait  seulement  d'une  ratification 
te  resultant  de  I'ex^cution  :  k  dootrine  contraire  de  Toullier,  Merlin  et 
jland  de  Villargues,  nous  paralt  oomne  &  Zaohariae,  uae  erreur  certaine." 
•c,  art  1338,  §  4..vol,'5,  p,  93, 
iid,  dit  Pothier,  lorsqu'il  est  incertain  ri  celqi  qui  a  pay^  oe  qu'il  ne  devait 
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Repetition.  oaroMtU  ou  de  U  rdgede  droit-  Jure  oJjc«r«    m,Hu.  ..*  " 

,   "/rt^en.  repetitioni  qmm  adventitio  lucror  '        '"*  **'  """•"•'  '*  ^• 

Potb.  Condiot.  Indeb,  No.  161.  "^ 

..  i7l-  '*/r'*"1«"'  dit^Mplitor,  prouv.  lo  fuit  du  paieapnt,    et  que  ce 

serment .  oar  cette  preutre  o'est  que  trts-Buppl^toire." 
Mohtor.  des  oblig.  en  Dr.  Bom.,  vol.  2.  p.  2-62,  No.  860. 

'  ToTft  "f'  "  '^^f '  ''^°'''"*'  ■  P"y^  «°  connaissanoe  de  cause  ? 
lout  fait  pr^sumer  que  depuis  le  oomtoencemedt  ju8qu'4  la  fin    elle  n'a  6t6 

action  engageait  les  biena  de  ea  femme,  faiaait  r^diger  lea  actea  daoa  le^jueU  il 

a  fai^it  interveair  camoie  s.  caution,  aana  Ini  en  avoir  pari.,  Jui  Ta  Ssa      ^ — 

hez  le  notaire  pour  signer  tout  ce  qu'il  lui  disait  de  aigner  ;  si  bien  qX  par 
ce  mojen,  engM  at  dissipe  tous  les  biens  de  sa  fcmme!  ki  aissant  J^  „  ^u"  ^         ' 

tant  quelle  a  eu  I'espoir  que  son  nuri  paierait  :  ce  n'est  que  lor8q,»'elle  eftt 
perdu  toute  esperance  qu'elle  recourut  aux  tribunaux  et  son  actioTI^  ^  'e 
S -ILaiS^  ''-  ''  i^veu.^qu.ellea.t.la  victinie  de  la  preasio^t  "        .       '   ' 

L'acte  de  transport  du  5  septembre  1859,  pour  mieux  cacher  la  fraude  ne 
mentionne  TOSme  pas  qd'il  eUit  consent*  pour  ac<iuitter  I'Intiniee  de  son  cau  "         ^ 

tionnenient;  «  bien  qu'nne  fols  I'appelant  mort,  elle  .tait  dana  I'imposribiliti     ' 

que     Intimee  n^tail  auounement  liee  par  A,n  cautionnement.     D'ailleurs  ir    " 
•dmetlui-m«me,  dans  sa  deposition,  que  son   avocat  I'avaifc  averti  que  ce  oau- 
fonnement  6ta.t  nul.     Gette  connaissance  le  constituait  en  mauvaisefoi. 
^  L  appelant  ne  pent  done  pas  se  plaindre  avep  raison  qu'il  a  an.anti  son  titre      - 

bonne  fo  lorsqu  il  lui  a  donn^  quittance,  ahisi  que  I'exige  I'Art.   1048  de  notre 

ment  de  1  Int.m^e,  il  a  dft  savoir  que  s^ivant  le  sen.  cons.  VeMen,  elle  ne 
contractait  aucune  obligation,  qu'il  ne  pouvait  lui  demander  aucune  chose  ; 
qu elle  n^toit    engage  nicivilement,ni   naturellement   envers  lui...;quele  a  " 

paiement  ata  elle  en  ferait  serait  nul  comme  le  cautionnemeht  lui,men,e  et  que 
par  consec^uent,  elle  serait  en  droit  derdp^ter  lea  somniespay^s...."       •  ' 

Aussi,  ^ns  I'empire  du  Vell.ien,  le  contrat  dintercession  d6  la  femme  pour        ' 
son  man,  dtoit  tellement  nul,  que  le  creancier  etait  remis  en  ses  premiers  dibits 
et  pouvai^gir  conti-e  le  vrai  debiteur.  par  suite  de  la  repetition  de  la  femme 
sans  igarU  a  la  dicharge  que  le  criancier  lui  avait  domie.  •  W 

Bacquet,  ch.  21,  No.  131,  vol.  1,  p.  234.  -  v       ' 

"  Ferridre,  Diet,  de  Droit,  vo.  Vell^isp.  ,5  ^         ' 

II  ne  reste  plus  que  la  question  de  savoic  si  I'actefa  6  avril  1837,  pent  in-  '    '         ^ 

fluersnrceluidu  8  avril.1857,  deux  jours  plus  tard,etrendrevalidele  caution.        '     ' 
_n^ept  de  1  lotimee :  yn  a'utttnjH  tprmns,  ai  I'aot.  d.^6  avril  est  la  cause  de 

celm  du  8,  et  81  ce  dernier  a  et4  passe  pour  oouvrir  les  ill^galites  du  premier.     •  .     ':i 
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_  BMkitf    ^     L'appeUat,  en  cour  iDftSrieure,  n.paru  att|li)her  uo«  ums  gT«nd«  importtnce 

Btuntlto  rtTif.*  o«  point,  gana  CBpendiJnt,  erojon^-noua,  le/ragarder  oomme  d^ciaif.     Quant  4 

noua,  noua  n'j  aiittacbona  paa  la  moindre/imporUnce  ct]4notre  point  de  tuc, 

I'acte  dtt  8  avril,  ne  noua  pa^it  qu'una  ieoonde  fVaude  (^itfon  voulait  oommettrc 

Tia-i-via  llntim^pour  eaoher  la  preniidra  p«rp4tr^  fjir  I'aote  du  6  aml^ 

L'appelant  prlttnd  que  80UB  I'empire  dtt  Velleion,  la  femma  qui  laissait  BOO 
??''"  hpfpoth^quer  sea  proprea  aaos  rtoiamer  comnjettait  une  fraude  via-a-vis 
^u  or^cier,  fraude  qui  ^e  lui  permettait  paa  d'invc^uer  par  la  auite,  le  b^n^fice 
du  a^batuMeonsuIte.  Noua  radmettena  pour  le  jfaoment;  mnia  il  follait  pour 
cela/qu'il  n'y  eut  auoune  negligence  de  la  part  d^oreanoier  pour  a'aaaurer  si  le 
mati  ^tait  bien  en  r^iilit^  le  proprirftaire ;  oar  a'y'  aavait  ou  devuit  aavoir  que  la 
feteme  ^uit  propri^jre,  oette  dorniire  n'otai^  pas  obligee  et  pouvait  invofjuer 
' !  b^n^fieo  de  la  loi.'  ' 

Despeisses,  t.  1,  p.  248,  col.  2ine. 


^ 


Pothier,  Pand.  livr.  16,  litre,  No.  31.      /  '    '  , 

Br^ard  do  Neuville,  vol.  6,  p.  265. 

Or,  voit-on  dans  touto  cette  affaire,  le  njoindre  indice  que  I'lntinife  ait  touIuII^^ 
tromper  ou  fraudor  I'appelant  ?  Auouneiueht :  tout  au  contraire,  il  est  ^tabli 
par  la  prcuvte,  que  lorsquo  I'lntiui^o  aiign^o  Tuote  du  6  avril,  elle  n'a  paa,vu 
I'appelant  et  qu'elle  ne  I'uvnit  pas  njenje  vu  auparavnnt.  Le  notaire  a  prepare 
Taete,  a  fait  signer  I'appelant  et  le  uiuri ;  puis  oe  dernier  a  conduit  sa  femuie 
ohez  le  notaire  pour  signer  oct  actej  et  ello  a  doiin^  sa  renouciation  u  toutca 
hypothociues  (|u'e^lc  poiivait  avoir  ;5ur  les  bieus  que  son  niari  ^^ovait  par  le 
lueme  acto,  ^ans  trop  savoir  probubWment  CO  qu'on  lui  faisiiit  faire: 

II  paraitrait  que  lorMjue  le  uotiiire  s'upcr^ut  «iu'il  y  ovait  une  erreur  dans 
I'acte  du  6,avril,  il  fit  veuir  le  mart  de  I'lntimiSe  et  I'appelant  et  leur  fit  r^silier 
cet  acte.  II  est  bon  do  reniarqUer,  qu'on  a  pas  uiC-aie  pris  la  peine  de  faire 
coniparaitre  I'lntiuide  d  cet  acte  do  re.^iiiation  ;  preuve  que  I'appelant  ne  la  con- 
sid^rait  pas  conime  son  obli<4ce  et  coninie  ayant  c»mmis  une  fraude  a  son  ^anl, 
par  son  silence  sur  sea  droits  d0  propridte,  puisqu'il  n'a  pas  mduie  pris  la  peine 
de  la' faire  coniparaitre  a  cet  acte  et  de  lui  faire  donner  une  declaration  a  cet  effet. 

L'acte  du  8  avril,  ne  mentionnc  rien  de  semblable.  II  ne  uientionne  pas  nou 
plus  que  rintimee  cautionnait  I'obligation  de  son  mari,  par  le  fait  qu'elle  se 
reconnaissait  lice  envers  I'appelant  par  Vacte  du  C  avril.  Non,  elle  coniparait 
au  dernier  ^acie  comnie  elle/  avait  coniparu  au  premier,  esclave  de  la  volonte 
Diaritale. 

On  adit  quo  I'acte  du  8  avril  Wit  eto  piss^  comme  transaction  sur  oelui 
du  6,  et  .pour  sauver  de  la  Jtrison  le  mari  de  I'lntini^e.  Mais  cela  n'existe  que 
dans  I'iniagination  de  I'ap^lant  et  dans  ses  plaidoyers,  mais  nullement  dans  la 
preuve.  II  n'en  a  mdme  jamais  etp  question.  Toute  la  preuve  qui  eziste  au 
dossier  a  ce  sujet,  r^.iultei  de  I'admission  de  I'lntiinee  que  I'aote  du  8  avril  a 
«t6  consent!,  pour  remplac^r  celui  du  6,  par  suite  de  Verreuf  que  le  notaire  avait  i 
commise  dans  ce  dernier  dcte.  C'est  \k  la  seule  cause  de  I'acte  du  8  avril,  ot  si 
I'appelant  vout  en  trouver  ;une  autre,  c'est  &  lui  4  la  prouver; 

Enfin  I'appelant  a  jug^  |ui-m6me  I'acte  du  6  avril,  en  le  r6siliant  sans  la  par- 
-tieipati«p-de  rintimee.     iCe  tribunal  ue  peat  mtcux  fdm,<^ttfl  d6  bonfirmef  tS~~ 


S;-    „. 


""y^   "^  T      1 »' '»»  •^■"wip^  ■^ 


''#|''awiiy^'i 


-.^ 


COUR  DE  LA  BANC  DB  LA  REINS,  1873. 


151 


jugeraont  de  I'apfMlant  en  oonaiddrant,  oomme  lui,  I'aote  du  6  tvril,  comme      Ba«ki«r 
nengspMiiit  auounement  rin«iin<5e.     II  n«  poum  se  plaindi^e  ai  la  jubUm  MBruwiSfrt  ,1,. 
rend  &  iob  opinion. 

8i  U Cour  adopUit  Ua  vuoa  de  lappelant,  il  auffirait  it  un  or^anoier  aalu-'^ 
cieux,  de  faire  oonsentir  une  obligation  par  le  mari  et  do  lui  faire  hypoth^uer 
lea  proprea  de  tm  foninie  en  fiiaant  interrenir  ootte  dernioro  pour  renoneer  4 
8«a1  hypothdquca  aur  oea  immeubles;  et  pour  binder  et  frander  la  loi,  faire 
rdsilier  cet  acte  et  ao  faire  onsuite  conaentir  une  obligation  par  la  femnie.  ,  L» 
ohoee  serait  tropiacije  pour  que  la  loi  se  prAte  k  une  semblable  manoeuvre. 

B^sumons: 

lo.  Lo  cautionnement  donn<5  par  rintim^eeet  nul'et  aana  dfet, 

2o.  Co  cautionnemont  n'a  produit  oucune  obligation  civile.  *  # 

3o.  Pas  meme  d'obligation  natureliip.       r  '^.jt^^  _jt_  i-  . 

4o.  Ce  cautionnonient  etnnt  frup^de  nul 


v^'  . 


ne  poiiTiIt  dtre  ratlM : 

tant  qu'clle  Otait  sous 

wifirr  ce  oautionnement, 


quod  nullum  est  confirmari  nequit 

6o.  Aurait-il  pa  I'otre,  I'lntiojoe  ne  pou 
puissance  do  mari. 

Co.  En  supposnnt  que tlntiih^  etit  6t6 
elle  ne  I'a  fuit  qiie  pnr  erreur. 

7o.  Lcs  fommes  sous  puissance  do  mari,  do  taintb  que  Jes  mineurs,  sont  resti. 
tuables,  niCme  centre  Ics  crreurs  </<;  (/rotY. 

So.  L'Intimee  est  pre-iumee  n'avoiis,ratifi^  son  cautionnoment,  que  par  suite 
d'erreurr-i."'  ■...•"■'•'''• 

9o.  La  preuve  du  contrairtf,  sovoir,  de^la  oonnaissanco  oil  dtalt  I'lntim^e,  des 
vices  qui  uflfcctaient  ce  oautionnement,  idcombait  h  rappelant.- 

lOo.  L'lf^iih^e  a  pay6  ce  qu'elle  ne  devait  pas.  '     \ 

llo.  L'nppelant  a  re^u  ce  qui  ne  lui  C'tait  pas  dii ;  et'commVconsequenoe, 
raction  de  rintim^e  est  bien  fondde.  A  ' 

L'Inlim6e  a  obtenu  gain  de  cause  pour  le  capital  et  les  intdrots :  c^jugeinent 
a  etc  oonfirhid  4  Tunaniniito  par  la  Cour  do  Revision,  quant  au  principal :  nous 
avons  la  confiance  que  oetto  Cour  eqnfirmera  cos  deux  jugonients,  avec  la  meme 
unaniraite,  du  moins  quant  nu  prinoij>al.  i^^Hitk 

Drcmmondj  J.,  en  prctoon^ant  le  juj^ent  de  la  Couf,  ififc  lefKPIr<»M 
suivantesrv- ■'■■  :.^i' ■;  A^'   :.  ^  ;     '  ^    J  9^ 

L'Intimi6e,  demandercsse  en'Cour  In^rieure,  fo  quality  de  femme  s^parde  de 
H.  Mathicu,  reclamait  du  Defendeur,  appelant,  |«jf  Taction  en  r^pdtition  de 
I'indu  (conditio  indebiti,)  une  somme  de  81312,  salmir  $800^  en  capital  paye 
au  defendeur  le  5  septembro  1859,  et  8512  pour  int6reWflfCoru8Sttr  cette  somme 
iqdOment  payee.  \ 

La  Cour  Infdrieure  rendit  jugement  en  faveut  de  la   den^iinderesse,  suivant 
les  conclusions  de  sa  demande.     Ce  jugemeipt  porte'dcvant  la  Cour  de  Revision, 
,fat  reform^.    Cette  Cour.n'accorda  que  la  somme  principale  et  retranoha  les 
interets. 

La  demanderesso  acquies^a  4  ce  jugement,^  mais  le  defendeur  en  appelle  4 

cette  Cour. 

■     . ■'  -  ,_.    '-  ■ - 

Volol  les  bits  qui  pnt  donn^  naissance  4  cette  action.  %  ~ 
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Backer  Le  8  Avnl  1857  ILla.re  Mathieu,  I'epoux  de  1'Intia.^e,  contbntit  en  faveur 

Bmneiie  e.  v,r.  de  appelant,  une  obhgat.on.pour  £620 ;  I'latimee  comparut  A'cet  acte.'  se  porta 
caution  sohdaire  pour  son  mari  et  hypothequa  pour  garantie  du  paiementdecette 
SQjnmo,  un  immeuble  i  ello  propre.     ,  - 

''  i  .t.^  ""^'""^r-"  ^f  f 'i'I»*>'^««  t^^^Porta  a  I'appelant,  une  creance  d,  $800, 
a  elle  due  par  G.rard  &  Dansereau :  cette  crdance  formait  partie  du  prix  d'un 
de  668  propres  ixlien6a.  .  r  ♦  "  "" 

.  '  oo  «8UU  et  lea  iDterets  accrus  jusqu'alors.  /^ 

,    ;  L'lntimee  alldgue  toua  oea  fait8  dans  son  action  :  nullity  de  son  cautionne- 

ment,  paiement  par  ^rreur.  d'une  somme  qu'elle  rie  devait  pas,  etc.  Elle  conclut 
en  consequence,  i  la  repetition  de  ce  qu'elle  a  ainsi  payd 
.  -  .1      -     ,.  ^[''PP^Jr*  "  f^^^  d'»bSrd  par  pne  exception  de  prescription,  pr^tendant  que 
y       '»ct«on<5taitprescrite  park  laps ,de«lixans. 

Par  une  seconde  exception,  il  i  plaids :  quo  le  6^vril  1857,  Hilaire  Mathieu    /, 

avait  consent!  en  '  sa  faveur,  upe  obligation  pour  la  somme  de  £620 :   que 

.  par  cet  acte,  ,1  avait  hypotheque  dejix  immeubles  appartenant  d  sa  femme,  lui  ' 

avau  transports  £400  dus  par  Girard  &  Dansereau,  crSance  qui  fitait  ^fve  i 

1  Intimee ;  que  cette  derniere  avait  comparu  i  cet  aote  et  avait  renonSlf  son 

douaire  et  4  toutes  hypothaques  qu'elle  pouvait  avoir  sur.  les  immeubles  en  quel, 
tion;  que  par  smtc  de  cetlicte,  Hilaire  Mathieu  s'etait  rendu  coupable  de  stel- 

honat  en  hypoth^quant  des  propriStSs  qui  ne  lui  appartenaient  nas  et  qu'iU'Stait 
.  pafliassujetia  lemprisonnement;  que  I'Intimee  avait  partlcipe  4  la  frftude 

praticp^e  par  son  tnari  et  avait  trompe  I'appelant,  en  ne  Uii  devoilant  pas  ses 
droits  .deproprietesurles  immeubles  qu'elle  laissait  hypothe,uer  par  sonmari; 
que  1  acte  du  8  avnl  avait  6ti  consenti  pour  remplacer  celui  du  6  avril  et  commo 
transaction  sur  ce  dernier,  dans  I'int^rgt  de  I'lntimeo  pour  soustraire  son  marl  k 
.         _     "'P"*'°;«f"'q"«»'Intimt^ayantpaye,n'avaitaucune  action  en  repetition,     ' 

11*    ff.^'!,.  °"'^"'""'.'  ""'  dette:naturelle :  il  concluait  en  consequence,  au 
deboute  de  Taction.  ^    . 

L'appelant  allegue  plusieurs  autres  faits  qui  me  paraissent  avoir  pen  de  rap- 
port  a  la  onuse.  '^  ' 

Aces  deux  exceptions,  I'Intimec  a  reponduiBpeckl^ent;  maia  en  r^alite^s 
■reponses  Sfeciales  se  reduisent  A  des  rSponses  generales.  '  4 

Sur  Ja  contestation  ainsi  lide,  les  parties  proced^rent  k  I'enquS.e  et  furent' 
entendues  au*merite.  ^  ,  ,      ^ 

'      ':        %  ^'  ^^  S^«^«  1871,  Son  Hon.   le  Jugo  Mondelet,  pronqn^a  jiigement  en 

^  _       *^^«";; 'i«lI"timee(demanderesse)non.seulement  pour  le  principal,  maisauwi' 

pour  les  inter^ts  a  compter  du  jour  du  paiement.     Sur  demande  en  Kevisil 

.  les  trois  Jugescomposant  cette  Cour,  le  30  Janvier  1872,  confirmd^ent  ce  juge- 

'    .     'n«°H«fntau  principal,  mais  I'iufirmerent  pour  les  interfits  avant  la  signifiL 

tion  de  J'action.  .  .        ■ 

.     .  i-;intimee  renon^ant  k  iette  partie  du  jugement  e.i  premidre  instance,  qui 
•^'^  ui  accordait  les  interSts  exorbitants  du  droit,  demande  purement  etaiiqilement 
la  confirmation  du  jugement  dont  eIrSppebv    * 
emii^re  cxcepjioirdriaTdBra^is,  celled 


"1^* 


m 
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abaidonnee  et  avec  raison,  oar  contra  non  vakntem  et  non  agentem,  nulla  currit      Backley 
i>rmln;,<M,.     L'Litimee  dtait  sous  puissance  dd"  mari,  on  ne  pouvait  done  BruneUe  et  n,. 
invoqper  la  prescription  centre  elle. 

I^  aiitres  exceptions  k  Taction,  sOnt  resuniees  conime  suit,  dans  le  factum      . 
«e  1  appelant :  , 

lo.  farce  que  le  paiement  fait  par  I'lnticaee,  avait  une  tfause  v3Table,  dans 
le  cautioanement  du  8  avril  1857,  qu*  avait  remplace  son  obligation  du  6  avril. 

-0.  Faroe  qu'en  supposant  qu'il  n;y>rait  |nto  eu  d'obli^tion  civile,  I'Intiniee 
a  con^racte  par  les  actes  du  6  avril  it  du  8  avril  1857,  une  obligation  naturelle, 
.      qui  etait  une  cause  suffisante  pour  le  paiement  qu'elloV  fait.  ^ 

3o.  Parce  que  I'Intimete  o'a  pas  prouve  qiilelfe  eflt  pave  par  erreur  ^sans  ' 
cause.  "'^  /..■.'  .^:«'^'      ; 

4o.  Parce  <iu/*lors  de  la  demande  de  I'lntim^a  en  repetition,  I'appelant,  a       —         : 
raison  du  paieiuent  qu'elle  lui  avait  fait,  jrvait  suppriijie  son  titre  de  creance       ' 
centre  Matbieu  et  perdu  tout  recours  centre  lui.  '  .  ' 

En  disciitant  ces  questions,;es  avocats  de  pjirt  et  d'autre^ont  fait  preuve  d'une     - 
grande  habilete,  et  avec  un  luxe  extraordinaire  d'^cddition  legale,  nous  ont  fjiit      i' 
remonter    aux  sources  y^nerees  d^notro  drdit,  jusqu'au  senatus    oonsuUe       " 
Velleien  et  nous  ont  aide  dans  nos  deliberations,  dcs  opinions  de  presque  tous 
les  commentateurs,  sur  cette  fameuse  dispoption  legale, 

Ce  travail  louablo  a  non  seulement  prouv^  le  ddvoamenrdes  avocats  en  cette 
cause^«s-a-vis  leurs  clients  et  fait  honneur  fi  eux-m6mes  et  au  Barreau  dont  ils 
sent  des ^ombres  distingues,  mais  a  du  servir  k  eclairer  la  religion  des  Juges,*  ' 
qui  ppuvaient  entre'tenir  de?  doutes  sur  le  sens  des  articles  de  notre  Code,    ' 
ajant  rapport  au  litige  dont  nous  nous,  occupons. 

Quels  sent  ces  articles  ?  ' '  " 

-  (J'est  d'abord : 

L'article  989  qui  proijlame:         ,  \  ' 

"  Que  le  contrat  sans  consideration  ou  fonde  sur  une  consideration  ill^gale,  '  • 

,,est  sans  efiFet."     Ce  n'est  que  la  consecration  d'un  prinoipe  fondamentaf  da 
droit  commun  et  du  droit  naturel. 
,      Ensuife,  I'artiole  1301  decrote :  :  ^  ' 

"  Que  la  femme  ne  pent  s'obliger  avec  ou  pour  son  mari,  qu'en,  quality  de  , 
"  commune ;  toute  obligation  qu'elle  contracte  en  a^jtre  quality,  est  sans  effet.  "  , 

Le  premier  acte,  par  lequel  I'Intimee  separea  contraotuellement  de  biens 

d'avcq  son  mari,  so  porte  caution  pour  son  mari,  hypoth^quant  un  propre  i 

elle,  pour  une  dettedue  par  son  darfr^  I'appelant,  etait  done  nul.'.  „ 

Le  second  acte  par  lequel  elle  transporte  a  i'appelant,  pour  la  dette  de  son' 

*mari,  une  creance  formant  partie  du  prix  d'un  d»  ses  propres  alienes,  etait 

egalement  nul.  *  ,         • 

Le  paiement  a  I'appelant  par  Girard  &  Dansereau,  de  %  Ibmme  demandee     '  ^      __ 
par  I'aotion   ($800^00,)   fut  fait  pour  acquitter  d'autant,^e  ^tionnenieqt  ■'-  ^^   . 

donne  par  I'Intimee  pour  son  mari,  par  I'acte  du  8  avriri857.  -  ^      - 

Cet  acte  de  oautionnement  4tant  nul,  ces  denien  illeg^le^eht  pay^s'  pour  ion 
[ari^-doivflBt4uir^tre  rembpawe*,  aiaai^  que^lit-^f-gfttp6rieare,- 
Revision,  I'a  ordonne. 
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*  Buckley  Lejugement  dont  est  appel,  doit  done  (5ire  tsonfirmd  suivant  mon  aTiii,W 

Quant  A  I'Dffirmation  qu'H  y  avait  obligation  natilrell/i^e  la  part  de  1:M 
je  nie  Cette  proposition.  II  ne  peut  exister  aucune  ohpgation  naturelle.'fersque 
la  convention  est  faite  en  opposition  i  la  loi  .et'stir.tou/a  une  loi  d'ordra  public, 
comme  celle  que  Ton  invoque. 

•  *  '  Quant  a  la  suppression  du  ti'tre  de  cr^ancc  contre  Mathieu,  si  ce  titre  est  perdu, 
la  perte  en  est  due  a  I'appelant  qui  a  fait  des  j>(^ventions  Ulegales  aveo  fen 
d^biteur  et  la  femme  de  ce  dernier  •    ^^^^--c' 

Le  jugement  de  la  Cour  d'AppeF^]^%otiv<l  comme  suit : 
"  La  Cour,  etc.-    Considdr^t  fiii'il  n'y  a  pas  mal  juge  dans  le  jagement  dont 
est  appel,  cqpfirme  le  dit  jugement  aycc  depens."* 

— ^      ;  '^  Jugement  de  la.Cour  de  Revision  confirm^.  

.I>orwiiy  I)orim  ^Gofrion,  fonrVApfeMt,  -     .  x^ 

-     ■Duha)nel&  BainviU€,fovirVlntm^.  "  ' 

(J.  a.  D.)         .  V     ■ 
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COURT  OP  QUEEN'S  BENCH,  18t7. 
[Crowk  Side.}  '     '■.  " 

MONTREAL,  i  9th  APRIL,  1877. 
•.  -  Coram  RamsaY,"  J. 

The  Queen  vs.  William  H.  Mon^elef. 


9«i.D  :-On  an  indictracnl  WrabductiDR  a  girl  under  the  age  of  16,  where  it  appeared  tliatihe  girl 
^         had  left  her  guardian's  house  for  a  particular  purpo'se  with  hit  sanction,  that  she  did  not 
•      cease  to"  be  In  big  possession,  within  tite  meanino'tif  the  Statut*32  ft  33  Vict.  can.  20, 
sec.  66.  ....       ,.  '  ,        V-  ■ 

The  prisoner  was  indicted  for  abducting  a  girl  under  the  age  of  16  years.  It 
being  objected,  when  the  case  fo5  the  Crown  was  closed,  that  the  evidence  did  not 
sustain  the  indictment,  as  the  giriwas  not  proved  to  bave  been  in  the  possession 
of  h^  gUM^an  at  the  time  of  thc-abduction,  the  following  judgment  was  ren- 
dered ^\\  ','    .  ' 


T 


•  Ramsay,  J.— The  indictml^s  under  32  &  33  Vic,  cap.  20,  sec.  ^6. 
~  The  evidence  of  the  Crown  is  to  the  eflFeet  that  the  girl  was  under  the  age  of 
16  years,  that  -she  was  under  the  care  of  James  Worthington,  and  that  by  his 
consent,  on  the  18th  of  February,  she  was  allowed  to  dine  at  the  house  of  the  defen- 
dant, who  Was  married  to  Worthiugton's  sister,  and  that  she  was  to  return  to  Worth- 
ington's  house  that  liight.     That  in  the  afternoon  the  defendant  oflPered  to  take  her 
out  to  driva.     Thfcy  were  to  go  for  another  young  lady  and  bring  her  home  to  tea. 
Instead  of  tjas  the  defendant  drove  her  to  Chambly,  where  they  arrived  before  5 , 
o'clock ;  be  then  put  up  his  horse  and  ordered  rooms  at  Mrs.  Perrault's  hotel, 
where  he  debiiuched  the  girl.     Next  day  he  brought  her  back  to  town  and  left 
her  at  Worthington's  house.     On  this  evidence  it  was  coritended.     l«t.  That 


-    .-  I 

.     ;    I    •Voir  19  L.  C.  J.,  p.  98. 
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tj«:t  wa»j»  proof  of  her  age ;  Sdk.That  Worthington  had  not  thelawful  care  or    "     „ 
charjieof  her,  and  3rd.  That  aho  «aa  not  taken  out  of  the  possession  of  Worth.    T^T^ 
ingtoa  that  ,s  provided  he  stood  in  the  relation  to  her  mentioned  in  the  statute.       '"'"''*: 
f^Kr^TJ     ".i''*^'**P^'"*  =*''"' °"" ''«'?? ''^^bt  of  her  age.     Thegirles- 
tabhshjs  .t  her^lf,  .„d  her  father  tells  us  preoTsel,  the  day  of  her  birth  which 
n»kes  heral.ttlfeoT.ru.     The  ground  that  this  should  be  established  by  certi-  •" 

^rT^^  '"^^f  •*  ^^  '*"'''""'y'  ""'*  "'  ""y  ™*«  would  notavail  in  this  cas^r 
for  the  defence  undertook  to  establish  that  the  girl  was  not  baptised.  ^* 

As  to  the  second  objection,  the  statute  says,  "  of  the  father  or  mother  or  of  &y 
pe«on  havn.  the  lawful  oare  or  charge  o|;^her."ltseem,t.  me  lat  the  woVds 
of  the  statu  e  are  made  expressly  wide  to>  avoid  the  necessity  of  proting  .  any 

tlSrr^-  i"  *'"'  "  "'1'"'™^  '«  »^  ^'^^^  ^'^'^^  theperson  from  whosi 
possession  she  w-astakin  had  the  lawful  care  or  charge  of  he/  Now!  think  it    "^^ 
cannot  be-said  that  Worthingtou  had  not  the  lawful  ^ar|^  of  her^Irhfl  a 

person  having  auch  charge  of  her  froui;ber  father;  a,  tbe  father  Mfe  proved.  • 

With  regard  to  the  third  objection;  X  have  gone^av^t'i^rofully  the  cases  cited 

V   ris^'Io"      '  'f  °*  *'"''  -^^'^l— P^O"  of  tBe'cas^of'Meadow  ,ty 

TrJ  orca7of       "^^^  ItilM,#te-cfearthat  thegirl  mustbei^thl 

f  Q^n  T  ir"  r'  '"^'  off«^n<*«  cannot  ^.committed.     So  in  the  ease 

he  Z'  fr     *  ^'k^  ""  P'"'^*'^  ""P  •"  'M*'^«*'  •''•"i  •»  '^^  ^ot  appear  that 

L  roTw     .' u"  "'r  "'"«*  «'^« --.:^-  held  not  to  be  an  <Ze,  and 

^  care  of  2  n      /k      ' '^"  'i  HibbertTBu^  she  be  tff^he  lawful  charge 

or  care  of  any  one,  the  Consent  of  thegi/to  go  will  not  t.ke  the  rase  out  of  L 


7 


statute     TP  it  AiA  •»        i7  L. ^7'^      ^"  ■  '"  °'''  '**•  ^''^  '"se  out  of  the 

a  o?'i„i     r  .  '^  necess^to  prove  tha|,  the  accused  used  violence, 

*  I  eleme^^^^^^^^^^^^^  '1T  '"  "^  f\    ^'^'^  '^  ^i^P-^-g  -^  »'-  -«  ^ 

an  element  of  why,h  we  find  no  trace  jithc  section  of  the  statuto^uhdcr  which 

e'cirrd       '•"^''/"  MankletoW.case.this%as  th:S  1  .' J 

that  W  "ht^a!  i  "  T?"'  ""  '^'^'  '^  '^'  ^"^"  "  I*  '^^  »«-  oo'^^-ded 
hi  "^'^  ,  ""'  '^•'  ^'««1  somewhat  diiOferently  in  the  oaSe  of  Hindley  It  will 
however,  be  observerthat  Wightman,  X,  concurred  in  .the  dec^on' £  M.nyl 
rL  hTd"  •"  y  ""^Pr^^We.thathe  wou^  without  co int,  hav "vt 
uled  the  decision  of  su  judges,  including  himself.  On  the  contrar/  beseems  to 
ave  affirmed  the  nffing  i,  that  case  by  r^'ecting  thf  La  that  fo  c;^s^^^^^^^^^ 
ed  real  or  constructive,  and  ^hen  hfe  says  tlPat  the  prisoner  could  notCguiUy  f 

"oCe  im  ""^''"'^  r'""'"^'  ''  •'•^«"*'^  -•-^•^•^*  there  4  bLn    - 
rwrnu      r  ""  Vt"'''  "^'^  ''' ''  ''^'^"^  '^«<i  :P«^  herselCvoluntatily,  ^ 

(IvTe   1-J      ':;,  ^'"r""'^"""^""''"'"*'«°^'^«'"^^«-««<'f^^»>inB     ' 
^  T^'     ^•'  *^^^  ""^  ^t""  the  ease  of  Booth  (12  Cox  )  ,  •  "     * 

cues  bn'S'''  f  f " ''•  "f  "  ''"  ''?"'  does  not  appear  to  me  to  lie  in  t'he       ' 
e  So  F?"  '  ''"^  "r  T"^'''"  *'^  P°"^"'«'»  «^  Worthington  existed  on 
I  elSthot  February  or  whether  she  wast^en  in  the  lawful  charge  ofthe  defen- 


:f:- 


■OutofhiaowB-poBWHsioih — ^Ire-frof 


the  possession  of  the  father  oi- mo  her 70   1    tT  '        ,        t"',.        " 

Mcmuiu  ,01  moiuer?  0.  J.  Jervis'  lei^rks  in  Mai^etow's 
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TheQawn 
Uond«let. 


em  furnish  a  reaaoBable  commentary  on '  the  statute.  He  Bays :  "  A  m»quil 
poMMsion  ,8  not  necewary.  If  the  girl  were  a  membar  of  the  faiily  and  under 
the  father  •  control,  there  ia  a  sufficient  possessien. .  If  the  girl  leires  her  fcther's 
Louse  for  a  porticuWr  purpose  with  his  sanoUon,  she  cannot  legaUy  be  ssid  to  be 
_out  of  her  father's  possession^'  This 4r  precisely  th*  case  here,  ThegirUeft 
her  uncles  house  for  the  purpose  of  spending  the  afternoon  at  the  house  of  the 
accused,  and  she  was  to  return  that  night  to  her  uilftle's.  The  possesaon  of  the 
uncle  was  not  determined';  she  was  not  wandering  unprotected  and  k  the  street,, 
as  in  the  Green  and  Hibbert  cases,  and  she  was  taken  out  of  that  poswssion.  when 
taken  to  Chambly,  unless  the  Crown  case  ian  be  answered,  and.  therefore,  I 
think  the  c*e  must  go  to  the  jury. 

T.W  Ritchie,  Q.C-.:  for  the  Cronn^,     ^       The  defendant  Vas  convicted. 

J^-Macmaster,  aud  ^t.  Pierre  foMhemisoner.        .  'o 

COUI^T  OF  QUEEN'S  BENCH,  1877V 
*  ,    "  [Ceowit  Side.] 

MONfREAL,  lOT^MAY,  18T7;      -^  '  V  r' 

•      Coram  Ramb AY,  J.  /^■^■'  ; 

I,*;      The  Queen  \B.  Adolphe  Martin.  V        f 

HKLD-That  perjury  c.nnot  be  aiiRned  upon  .  deposition  taken  tmder   Art.  ^  C.  P.,    where  4he 
coiisont  m  writing  required  by  that  .rtiole.  hw  been  oInUted.'  "•'«»*'■*••    '">erc  -^he 

The  defendant  was  indictdd  for  perjury  in  a  deposition  taken  in  a  civil  suit 
in  the  Superior  Court.  The^eposition  purRprts  to  have  been  taken  before  Mr. 
Justice  BertheH  on  the  2nd  May,  187f. ;  In  fact,  the  deposition  was  begun  on 
that  day,  i^djourned  to  the  3rd  May,  arid  closed  on  the  8tii  May. 

The  pei|ry  is  contained  jn  the  exam  hition-in-chief  taken  on  the  2nd  May 
and  It  wasiproved  that  the  bath  was  talicn  at  enqueten»ingB  by  the  prothono- 
tary,  there  being  no  consent  in  writing  tliat.the  enquite  should  be  taken  other- 
wise  than  by. a  judge  taking  notes.      '';^ 

It  was  contended  for  the  defence  that  the  prothonotary  had«no  authority  to 
administer  such  an  oath  without  a  consent  in  writing  under  art.  284.  The  case  of 
B%.  V.  Gibson,  a  reserved  C&se,  was  also  relied  on.  For  tha  prosecution  it  was 
contended  that  the  Act  of  1870  (33  Vic,  cap.  18,  s.  2.)  covered  ihe  casef  and 
that  there  was  a  subsequent  Consent.  \ 

_  Ramsay,  J.,  Having  conferred  with  the  Chief  Justice,  Monk  a^  Sanborn, 
JJ.,  said  that,  in  a  contested  case,  an  enquite  at  length,  under  the  ^Id  system, 
required^  consents  writing,  and  that,  without  such  consent,  the  oath  wm  oilly 
a  voluntary  one  on  which  perjury  could  ^ot  be  as^ned.  It  had  beii  argued 
that  the  absence  of  the  consent  in  writing  might  be  waived  and  the  irregularity 
covered  by  a  subsequent  preceding.  This  might  be  true  as  between  the  parties, 
but  no  mbsequent  proceeding  of  the  parties  could  make  peijury  tHat  which 
was  not  so  at  the  time  the  oath  was  taken.  (1) 

.      m/>rero,r,  for  the  Crown.    .  .  -  Verdict,  not  guilty. 

O.  Loranger,  for  the  Defence.  - 

(J-  K.)  '  ^ 


(1)  Sea  Ii*ff.  y.  jEwinftmj  1  Q.k  M.  324.  .^    .  t 
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COXTR  SUPERIEURE,  1877. 
COtJIl- SUPERIEURE,  1877. 

jrpjh'REAL,  16  JANVIER  1877. 
'    Coram  Papineac,  J,    " 
-    ■  No.  860. 

Lebrun  vs.-  Biilard. 
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,  rimmeuMG  aflfecM.  et  ce  de  I«  Xe  man««  ZTLr  '"' ""'  'T'"""  »*'**<««  «ncore 
.      :  peuteue«e,c.eco„tr...„ersd«::^rr;;^;:CS^^ 

T « 9C       .     V^     '  Mgnifier  son  inscription  e  26  Beotembp*.         •     " 

!•  ti»,dte„t.„r.         •    "r'"'«"'^  P«"»™«1  or,g„,»i™^,i,  „„,.^,  ^,„ 


|» 


'■<■*> 


■^- 


>ur  le  mouient,  on  n^  (loir  .Vcup^-  .^uo  J.  .^a^  ^^i,^  ,^  ^^^^ 
lie  crdancier  d'une  i»b  uratinn   ~.rf„„»  uJ^-.u.  '    ™"* 


I'une  obligation  portant  h3;iK,thdaue  conVentk^^^  .         ' 


I** 


.^f 


W 


Lebrvo 

vt. 
BMard. 


I'SCtion  hypti^ 
8d4o  enoore 


tVRE,  1877. 


P|ur  blen  li^pyiidre  A  .cette  juestio 
DSfiile  dei  oetl^: Action  porsonMle  bv 

...pi^e.   ..-Ill^     ^     ^'^      ■ 

^;l    ^^to  actioa;^.  r^elle  er^rsonpello 

ni?ip,  ffe  (ijeux  atfJfcna  distinctes,  qui  - 


ire  centre  son  dtfbiteut  personnel  pendant  que  oelui-oi  pfti- 
•prietd  affeottfe ;  ou  bien  o#e  action,  dans  notre  droit 
la  tiers  d^tenteur  des  Mey 


est  utile  de  se  rappellr  quell 
iV^oaire,  quel  esfeson  d^et  et  i 

in§me  ^^ip^^U  miet^'estlfr 

^'irw^  P^^^Wl  8^paf^*»t  ou  •c''" 
,  parcequ'f^  n'|||^une  iJpPtibilit*' entre% 


H  et  o?^st  le  CM  dans  4a  pr^f^^^stanoo,  ©t ' 
L.O*  i«  :,.^i.:„->i:^_  ^e8^|eux,'«*i;TSi^t  au  d^^|^|j(»ir 

Bnu.  person  nollemoilt^au 
^sulte  d'ttjrf^  droit  darfsdaipjio 

'  ^U^aoW  quolques^iains^u'iel 

j^'elle  resulte  d'une  oblijktion  qui 
l&nniib  la^^dpro  s'attacheitla  peau, 
troniploj<<e  par  nos  tfieflx  a^i^rs ;  elle 
Elle'^^st  personnelle  enijorelltjns  une ' 
■  -    ,,iy.      ....  |^0"Mi's  etf  0  dirigf^o- contro  un^iWts^ 


Mr-^ 


'fl^^OllUOB  CG  era 


'"< 


te6Hnel^sqMpi)Mt.est  la  cdtidamnation  du  dBJbitliUrf  W«  ou 
^eman(t'd^,^i.     ijt,  tant  v,ue  reelle,  son  objat  esedlfoire' 
yeA;ja'proprmatecteo.a  fa  si^rot^  au'paionient  do  lasomme  cf^aq^fit^a  ' 
^ffoi.#piain|^justice,,dM^i  m^^  hjpotiie^ue^,'  pour  p!>rreniriflbo- 


,      '    .,  >  \.      ;        -  "-  ■•■ '  -,„'-^-i -"••»•.  '^  v.nuMi-wi  iiesi  pas  fpartie,  ne  pout 

i-pas  dcyter^  cellii;o,,  un  droit  K^u'il  n'rfuraftpas  eu  O^j^  sur  cetto  proprk^,  'U 

^01^  dgr.5aHcier  nait  et  procod^dela^onvention  par  kqjiello  le  dcbitett^,^a»Jtre 

^  l^lf  fl^'^adouu<J<:6nt;rosa  p^:ionite,  en>tdonua  entore  un.  autre  oj^tre  sa 

^   ^^..&i  bienJ'.en  loi,  I'aetioa  n'^taut  quo  iVxercice,  devaht  4es  tribfex, 

r'    i!!"'Ll?^f '^'^  ^^'VP'"'^^'  ''"•''••^"  l>yf>Qth.5^ai»o  fa'ost  rien  autre  cjioU  que 

r  J  (%*i?^ydu  droit  r&ultaut  au  cr^i^auoiur  do  raffeotation^sp^cialo  de  l%toeuble 

au  paifeluent-dc  sa  cr»5ance. 

\^jg  dWt  ^tant  sur  ou  ddns  la  dbose  lueme,  peujt  6tre  cpnsidtSr^  eV  traitiifade- 
p^pi^meut  du  lien  personnel  et  s'exorcer  sur  elle  «t  non  sur  lii  persown     ^ 

M  per^onne  alqrs  est  cit^e  devant  la  ccjy^rqir'a  raisoij  dSla  chose  et  i 
meat  de  fepr^senter  cejlc-ci,  tellement  q^ve  giv  t'on  pouvai't  assiguer 
elle-njeme,  oh  n'aurait  pas  besoin  de  oiter  1&  peisonne.     « 

Dansirkypotb^iue  oouventi^||^e,  le  lien  centre  la  propria 
celle-ci,  ip'dtJiblit  en<-meure  'tjj^ue  ^e  H^  centre  la  persoi 
raction  bypothecaire  qui  en^HMffe;  nait  au  iu^me.  instant;  orj 
premier  Instant  de  la  naisaanoe  de  I'acfmn  byp^<Jni»iVfl/lft  pro 


■M.: 


.f 

lanl 
ians  ce  t 


sesseur  et  le 


lenteur'dela  propri^t6  affect^e?"    La  d^iteur  p^ 


bas 


t.- 


•V'1 


,COUR  SUPERIEURE,  "^1877/ 


SS^iJ^fj.sstp'^- 


159 


V 


dajtre.     C  eat  done  centre  lui  que  oe  droit  eat  nd.    Pourquoiiielui" ea  farew 
^ju.^d,ojt  e8tcr6e,.nepourruit-il  pa,  Texerofer  Centre  llui' qui  Vrdonr. 
i|^ce  dre.t  ne  peurnu.il  pa«  etraexi,.  de.c^i  qui  ^y  1  se^^"    'i^ 

l^lTnl''"  '      T'"  '"  '"^  'l'^'  ''  treuventlujet.,  eux,  s  na 
"fSoi^ii;  m  meme  eonnu  bien  souvent  ?  ^     ,        ,   »mi 

tcer'.!!^?."-'^""'''  ""'""  '^^  '''"'"^"  hypetWcaire,  qui  empeohe  de 
I       ra-i,^tr  t"'"  ^  """^^'^^^''^^yPoth^aue.     K„  affectantea  Jprirft4,  I 
r      i'^^     ^»  f  ^ncrer  pour  surety  de  son  paiemont.    Con^n^eXLil  n  er 
r     :M^^"°"""^'*"  •*™"^ '«»  "  '»•  a  concede  de  sou!  plei„  gre  ?    / 
k^v'^tie  VoiB  rioa   non  plus  dans   notre  code,  qui  "defend   H',n«HV..„-  i-    .• 
mf^  con^^elui  q^  a  eonsenti  V^1^.^V:::X,  y^Z 
[^^r^^^  ^-  "{^'^^^  ^ypotMom^  estaccordee   au   crt^ancier  r ui  a Z 
I  ^00.00  liquide  etVlgible  confr.  tout  p,.sse.seur  u  titrc  d    ^^StZ  d^ 
-^lotalitd  ou  de  partie  rfe  I'inuueuble  hypotl,equo-l  cctte  creance.'' 

Pourquoi  dans  I'a^cien  droit  frangais,  no  voit-on  quo  rarement  Taction  hypo- 
theca.re  e.e  cee  contro  le  debitour  n.o.ne  qui  avait  creo  rhypothVo?  '' 
^^fest  que  lo  creancer  d'uno  obli,utio,.  notarise,  avait  le^cution  puree  centre 
son  debueur  personnel  et  ..u'il  pouvait  saisir  ri„».„cubie  sdr  ce  debi  eur  st 
auc^ne  action  prealabic:  sondroit  d'action  s'exer,ait  immc^tcLe  t  par  , 
^  ^«=  .mmobU,...  I,  „..vait  pas  besoin,  connno  nis,  d'u^  p  ur"  ^^  ^ 
dovenait  necessane  .sculcMuent  d:.ns  le  ens  de  prescription   par  tK-nto  an     de 

Lapouusuitcotait  nocessaire  aussi  contro  lo  tiers  detenteur.vu  ..u'iTnSvait -^ 
avoir  execution  contre  lui.  sans  uno  oondamnation  proaiable 
pr^S?''  -''''""'  "'  ^'  ^""^"^'^  ''  lo  ju.o,ne„t  doivent  n6cessaireu.eut 
,p  n  d  .„  e.et  a  procoJor  par  vote  d'action  h.vp,.tbe'ca.re  contre  son  Bdbiteur 
aifecte,  encore  dans  B,  possession  de  son  d^biteur  pour  I'v  saisir        " 

'     tr^S'^;^!''?""''  ^"  "'V  ''«-'^'-''«  -««  »ction  peut  devenir 
.       h^Mit.  c,  par  exemple,  pour  enipocher  le  debiteur  pcrsonncl.^e  cliercher,  dans 

'     hvl otTf"  ^l^'^r'^y^'^'^'^i^--  -yeude  rctal-derlepJiLentdes    det^e 
■     hypothdcaire,  I'article   2074,  du   Oode  Civil,  frappant  de,  Ut6,  a  1  WdT 


Lebran 

VII. 

B6d»rd. 


Civile.  ^ 


/  -i 


L'action  f^sonnelle  hypeth^c^re  existe  deti^^  l^';il^„tienfeit/ dS^  ^ 
fondeeetestd^ut^e  avecdepena^         \  j<6  '■  .1       ^  .    '  ^  ™    »■■ 


^■■'rVii<^  --    ■^" 


Itevenons  maintebant  au  dMstenient.        •  ^  -      ^  -.      .      ,   ^  •     ^' 

Le  deman^eur  avait  dreit|eredeurir  i  deux  actions  •l'u«r|ei,nne«g:i^tre  "^  - 


m. 


"'^itt. 


^^ 
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vt. 
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hypoth4caire.     II  a  combii^lcsileut  eimne  setile,  et  il  demande  tiondamoatioa 
-    personnelle  oontrq  lo  d^feAifenr,  A  moihs  (,ue  ce  aernie^,  n'aimo  mUnx  delaUser 
"  Fimmeuble  hypotteou^.  '■ 

Apris  oela  il  se  deaiato  de  ses  conclusions  hjpothecaircs  pour  e'on  tenir  &  sa 
dtfni»nde  do  flondamnation  personnelle  oonjreledefendeur.        * 
A-t-il  ce  droit  ?    S'il  avait-rdellemont  intcntiS  deux  actions,  I'une  personnelle, 
„   1  aut^e  Vgathc^irc,  par  un  meme  exploit,  il  pourrait  renonoer  A  I'Hoe  ou  I'autre 
,doa  deux.'   Ayaot  combind  les  deux  en  uoe  seule,  et  donnd  au  ddfendeur  I'op- 
tion  de  payor  la  soiume  deraandee  ou  x^  delaisser,  il  aemble  qu'il  n'a  plus  le 
droit  de  so  desi9ter,.,8ans  le  consenteiuent  da  defendeur,  de  cette  partie  des 
ooticlusiOBs  oil  il  lui  lais*}-l'bptioB  entre{ce3  deux  alternativftT^Il  a  eonc^Jd  uq 
droit  aft  ddfendeur ;  il  ne  peut  pas  luiVetirer,         o 

Au  rye,  oette  fjuestioa  no  doitjtrs  detenninda'ffiwjors  do  Taudition  finale.^ 
;:    I)e{ei{8e  en  droit  doboutee  ayec4epcns.         •    I*'     sf  • 

M,  C.  St.  Pierre,  pour  le  de[inandeur,>  *       ^     ^    '  - 

Bottin  «fr  Ai-clmnthault,  pour  le  d<;f<^ndeur. 

V    (J.O.D.)         ....■'  I  '■  ;■/-■  V 


COUR  SUPERIEUE'E,  1877. 
MON^AL,  20  AVRIL,187 
Coriim  DoBION<^. 


Boyer  vs.  Mche'r]  et  Craig,  Intervenant 


Jdo«:-1o  Que  leproyJC'tBlre  peut  exercer  8lfhuItan(Sm»it  son  action  A)ntro  «on  ioeatairo  ponr  le' 
loyer  et  son  prlvl Wffo  8ur  lea  meiibles  qui  garnigscnt  lea  llcux  ioufcs  et  qiil  appa^tiennent  i 
un  sous-locataire  non  rpconnu  du  propriitalre,  lOrB  mfimo  <iue\ce  soug-locataire  seMlt  en 
ftUllto  et  que  lo  Syndic  aiurait  pris  possession  det  dlt»  meubles. .  ' 

2o.  yue  le  fait  d'av(»r  reju  pluglcurs  tcrmes  do  loyor  du  sous-loeau  Ire 


novation  et  de  d^chirger  le  principal  locatMre. 


e,  n'a  pa«  1' 


'effet  d'o, 


DoRiON,  J  .—Le  demandeur  poursuit  le  defendeur  pflu  J  un  ^uartier  de  loyer 
eta  accompagnd  son  action  d'un  bref  do  saisie  gagerie  en/la  manidfe  ordinaire.    ' 
En  vertu  de  ce  bref  toutes  les,  nitirchandises  qui  setrouvajen^  dans  les  premisses 
loudes  ont  ^te  saisies.     Ces  marchandises  »'app«rtenaient  pas  aj^defendeur,  mais 
bien  ii,  Shultz,  Reinhart  &  Co.,  qui  avaient  sous-loud  du  defendeur  et  qoiavaient 
•faiUi  quelquea  jours  auparavant.     L'intervenant  qui  avait  dte  nommd  Syndic 
a  la  foillite  de  Shultz,  Reinhart  &  Co.  et  qui  avail  jiris  possession  de  leur  fonds 
de  magasin  avant  la  saisie-gagerie  executee,  pretend,  par  Son  intervention,  qie 
1  action  nauraitpafr  due  C-tre  dirigee  contre  1^  ddfendeiv,  qui  ii'dtait  paa  L 
d<5biteur  du  demandeur ;  que  ce  dernier  I'avait  tf^arge,  et  a^ait  accept^  ShBltz\ 
JgdBhart  &  Co.,  coffime  ses  locateurs  et  ddbiteprs,  et  que  ceux-<S  ayant  et4  mis  eo* 
fiiiint«!^le  demandeu^ne  pouvait  faire saisir  leurs  iJftns^ffr  voie  de  sabie-gagerik" 
mais  de>ai{produire '  sa  .reclamation  devant  le  Syndfe.    Le  defendeur  n'a  pa»:  > 
plaid*.    La^tw^  est  done  de  savoir  d'abord  s*il  y  a  eu  novatioa  o'est-a-diwr 
substitution  d'un  deW^ur  A  un  ^utre  qui  seraif  dechai^d.    Le  bitil  a  dte,fai|ta . 
rt<mra-4flata^b<^iiw -d»^W  Lottiji  BcTer  V  J^feu^Bur  pottf  Sep^',  " 


\ 


.:) 


■^   .1'  '"Tpff^ 


.l^i^DLvci^' 


\  .. 


'.  »'    . 


J. 


cbuR.  sui»ERiEtfii,j:;  im. 


*.«  oontre  les  fmllis.     Una  pas  fle  r^elamation  ^  Jaire  contre  eu/    TI  «  -«„ 

II  doit  y  avoir  jugefiient  pour  lo  Demandeur.  /       '^-  '   '^ 

iv^^rre;,  L.  K,^pour  rintervenant        •  ' 


ei    » 
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MONTREAL.  llTir^IAY,  1877.. 
Comw    TOBRANCE,   J. 
No.  2430.     . 

MtMastervs.  Robertsom 


^ 


tj'^' 


a 


«  .Wu.  .-mediaWj  ^seor*  „,  ,„.k.  a,a,  .Uh  hia  proper.,,  L?-     *'  °' 
Ti  >     .  ^'/-k  ^^  »»  •  "■otion  by  <lefei.d.iit  ia  favor  ofpWntiir 


i.  J5r.  Davidion,  for.plar 
■  ^Bmjam,in,{oT  defendant 


H 


Petition  granted 


Bo/er     . 

im. 
Molrer. 


t 

- 

* 

-• 

.1 

.  * 

• 

,  ■■  *■ 
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SUPERIOR  COURT, -ISTT.     ' 

MOJtTREAL,  14th  MAY,  1877^ 

IrcE,  J.  '■".^^•.. 


, ; 


irai«g*;ivf|ig  in  the 


^  ,       :';:      ^''''"":'<^jp''-^^'''''"«^ .  nnd^Jfal/ette,  Ofposant. 

HBtD;-*l«t  whtrnw  ^^„,  I,  non  wl.lcnt  .hoBRh  h\»  Uomlcll.  h»  bwn  In  the  Province,  V 
,      will  DO  i«|fMml  to  (jlT*  lecuriiy  for^cott*. 

The  plaintirt'  Ueiiianded  security  for  coHts  nncjjjj^jjj^  an  affidavit  to-  the 
effect  that  the  opposant  was  absent  from  tl 
United  Stateifcof  Anierica. 
■      iJalhcc,  fof  oiposaiu,  said  that  op£ogju.t  wm  on)^  ob«ent  f^  &us  summer,  and 
that  the  qj^«n  was  one  of  doiui^.      >,  ' 

A  ^^^(^^t'~\^^  ^'^'  -^'^«""^y  n"J<l  ^  «'vcn  in  case  of  non-resi.*' 
dence.  I  l^iBbnosAit  is  now  nin-rfisideutAnd  should  give  security.     ' 

Tny.MM,  f.  i>A  4-      r      >  •  .-^  3IotioD  granted. 

-'^'^''C|[SPr<f-ry7<'/i<'»-,  for  plaintiff. 


posant. 
I 


.i- 


■\ 


mt' 


^  SUPERIOR  COURT|rl877. 
,  .MONTREAL,  7th  JULY,  1877. 
Coram  T(1bba;*ce,  J.      # 

,.   No.  1688. 


# 


A\' 


"    f'^?'f''«««  VS.  ^ojir^^et  al.,  and  Jo«^»,  Petitioner. 
HELn:-.*llat  TTh^re  a  rnlo  is  Ukcn  o*  t  .priilt  a  judR<4«t  debtor  to  .l(pw  cum  why  he  should  not  be ' 

<?  mn.  TW  IT  .^?*  .".     "f  ''?21*"*  «>"l-(«;<.-l..<Iebte,f«„M  pr«4i„  to  thii judRniant  on  the  rule. 
Amifr.ThataJudseiaCUaa^rsljft^autjft^,j|j,Jonlo«,ljuilieatU»K.ntl4n.erit.of.ucb^^^^^ 


S195.2&|S 
Ihrie  was 


# 


-    T4ie  plaintiff  after  j(i%meliKad  t^en  a  rule  ,a«,-i  for  imprisonment  against 

the  defendants^  whose  indp^dpess  aiyse  out  of  a-secur^ty  bond  which  they  had 

^gned  onbchalf  of  one:  JamesJ^tifigle^    Th^ni0UH|.  tbag^manded  was      „ 

Bfrith  interest  from  3C!!ij^cii«ember,  18Tl!^nd  costs-offhe  rule^  The      ^ j 

is.<uedod  the  26tl^  of  March,  1^77.-*  The^fidant,no»l#*^ade,^     i 

deMt     l'l>acrtherdefeodarit,<Jl^/a  Jorie,^|pa»d,  andanswercdt'       ' 

writing  to  the  effect  thfttiu»|.risoDme^f  codkhot'  be^ranted-  agabst  him,  as 

ho,  was^ot  a  judicial  sujety;  a^Curthc|Mtnbi^and*had  been  madeupou- 

'>'"*'*  '>1|'"^'*^^'»«>'W^        butlKanBlad  been  made"for-th«  sum 

ofJ^l^jU,  and^tbe  pMiH>iff  had  %eccivc(f^  «5SCount  of  theju%m6nt  $150, 

"^iPihad  riot  ket.  cr^cd4«id.  which  should  be  deducted  from  the  amount 

'.^^^^^'^  enforce^  by  the  rfile.     After  a  hearing  on  the  merits  of  the  rule 

..  anf  answer  the  role  was  (j^Iared  absdute  with  costs  on  tKe  »th  April  last.    On 

tbjs  judgoieht  a  warrant  of  arrest  issued'  on  the  11th  April  for  a  Balance  of 


"nst  Jonea.     Ihnlattcr-tbetttttpoa  prfisefttad-a-petitioin  to  a  judgt 


'^■■'i:: 


-.-»  '■'- 


■«. 
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'-% 
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setting  forth  that  a  judflmerit  on  tl.o  9th  Decen,J.er    1876    ^^        77 
Ft»t.o«er  Jones  and  Ja,„o«  flowley  to  pay  to  p Ziff  S-^  m'  ^1  1 

pot  tioner  did  not  employ  „„  attorney^:  1  idt   f  tt;    o„  th"e  uT  'a     T 

costs,  that  n«tUiynoi*wa8  not  aware  of  said  proceedings  nn.ll  ih    ii»».   a     ^ 

on    uie   drd   Aj>ril    why  they  should  not  bo   inipri<!oned  until    »!,«»  l.„  i         i 
-a^ujn  and  costa  of  nne;  that  theyNlid  Hhow  cnuls^^       J 

S^ro!  L.    7  ^"1    r  '"'•^""'  «'  I''"'»'iff'«  J-'-nd,  and  Howl^y  had  paid 
S-00  on  account  and  these  two  sup.  togethe^aore  than  paid  theTud^-men^t  n 
h.s  cause.     Pet, t  oner  therefore  prayed  for  aTord.r  staying  tl.eCtrdinc 
upon  tl^ruc  and  warrant,  and  that  it  be   declared  that  «aid    wa Zt  ha 
thultT  ^'1".'  *'"'  Petitioner  be  di,eharged    fro.  all  liab.T  y      Up 
th,s   peffon  a  ^dge'.  order  was  obtained  to   .tay    proceedings  under    th 
warrant,  and  subse,uently  the  plaintiff  answered  the   pctit^n  by  BayinI  thrt 
r^ii'T'."    '''''""'^'"   »""''"^'    *'-    defendan'Tshad  brrlr^^^^ 

ll    Vflt^f         f '^""^"*  '^^  request  of  the  defetidauts'  attorney  wha 
tK!l|S"'th:1  ''''rlr^'y^  '^^^yor  two  .onths  accoril^rto 
n^sand  ^/  .  f ""  J      "'  "''  ""'^  ^'''''  ""'  °'"™  «^  «»'d  procted- 
tiff-s  atto^yslad  ||en  paid  ih.  sum  of  «348.26,  but  in  the  case  of  Ln. 
reu.  V.  W,o.|||hich  the  liability  of  defendants  aL^  and  ifing To 

fl42Twr'c;wart;'"^^  ^'^^'^'-^    stiU  an  Idebtednes    of 

«142.57,  which  was  the  only  amount  demanded  by  the  warrant;  plaintiff   there 
fore,  pray^  that  the  ^tition  might  be  dismissed.  f  ' 

.,;f^^^'^'-'-^^''«'fi"t  P'-«ten*!on  of  the  petitioner  is  thJ  by  the  unau 

Ct?/S  T    ^'•'^-  f'""^*  "^  his  attorney  heis  made  HaWe  to  pa 
^.fconjested  bill  of  costs  ,n  place  of  a  bill  of  costs  ex  parte.    I  hold  that  k 

7Z  T-       ,  '*"''  t*''/™"*^'"^'  ''''^^''  »^"  PO'"*  'itJ'Out  Tiolatio! 

Jded'hr'tt  "T  '''"\  '""  ""'"'•*"'  indebtedness  was  formally 

decided   by   the  judgment  on  the  rule  on  the  9th   April.    That  judgment 

as  not  been  appeal 'from,   and   no  requite  civile  has   complaL^  H 

Shan  Z""^  T^- ''?  ""'^  '  ^'"^*  ''  ""'"''  ^«'  «  «««"«   which  I 
hall  grve  immediately,  itis  only  with  regard  to  matters  which  may  hare  arisen 

^IX''^^'"'/'''''''' ''''''■     I  -y  here  remark  as  to  the  aj^^a'nc 
2'     f^  "  ^"  ^^^  "^  "''  ^^''«''^''°*'  •^«"««'  that  the  latter  0^  being 

and  asked  his  intervent.qp.    jje  knew  nothing  morlrtf  the  c,,e,  hj.t  it  appear,  tha 


ugle  «  once  took  the  afe£n  to  his  attorney,  Mr.  Ibilleti  with  inZl^loi^ 


to 
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a^ncreux  plead  and  get  delay,  which  was  done.  Whether  Jones  should  be  bound  b/all 
uowivy'ct  ai.  these  subsequent  proceedings,  I  am  not  called  upon  to  say,  for  I  have  already 
said  that  the  maziui  non  lit  in  idem  applies.  Next,  looking  over  the  itemH 
of  plaintiff's  bill,  I  only  find  an  error  of  a  few  dollars.  The  balance  due  is  tl29.- 
79,  in  piace  of  tl42,  and  the  plaintiff  fyled  a  statement  to  that  effect  on  the  9th 
May  last.  Having  come  to  this  conclusion,  I  submit  to  the  counsel  whether  | 
have  any  jurisdiction  in  ChAbers  to  decide  whether  the  debt  of  the  plaintiff  is 
extinguished.  The  proceeding  of  the  defendant  Jones  is  in  the  nature  of  an 
opposition  alleging  payment.  A  Judge  in  Chombcrs  moy  order  a  stay  of  pr* 
ceedings,  but  it  is  the  Court  whicli  decides  as  to  the  indebtedness  and  payment. 
On  the  whole  my  conclusion  is  to  dismiss  the  petition  without  costs. 

Petition  dismissed. 
W.  H.  Kerr,  Q.C.,  and  C.  C.  Carter,  for  petitioner.  ■,.__', 

4  X>c^ert</('Mt7/e,  for  plaintiff.  . 

'^        r—         (J.  K.)  ■   r— ---  -"~^-"-        ^-^-^— :-.---- ^—~-;-- :-sr~-T       ^—T 

.         SUPERIOR  COURT,  1877. 

MONTREAL,  15th  ;  MAY,  1877.         , 
-'  Cora w  Tor  BANCE,  J. 

Jfo.  668.  ■  .      ^  '  - 

,.-  Beckham  \^.  Farmer. 

HEJ.D  I'-That  und«r  article  1090  C.C.  the  plalntlffli  not  allowed  to  make  proof,  either  by  parol  tet- 
timonyorihe  oatbof  dofandant,  of  the  uakiugor  flirnithiDgofextru  inaoontractfor 
the  erection  of  buildings. 

The  action  was  by  a  builder  to  recover  from  a  proprietor  the  sum  of  over  |1800 
alleged  to  be  a  balance  duo  on  a  contract  for  the  construction  of  sev,eral  houses 
and  for  extras  in  connection  therewith.  The  plaintiff  admitted  by  his  deelara- 
tion  that  he  had  received  815,715.  The  price  by  the  contract  was  $16,000,  and 
the  defendant  shewed  receipts  for  816,177  47. 

Per  Curiam.     One  important  question  in  the  first  place  to  be  decided  was 

whether  the  pliiintitf  should  be  allowed  to  prove  the  extras  by  the  oath  of  the 

defendant  and  by  parol  evidence.     It  was  so  held  in  the  case  of  Kennedy  vs. 

Smith,  6  Ii.  Cun.  R.  260,  decided  in  the  court  below  in  favour  of  tlie  defendant 

but  reversed  in  appeal.  '.■ 

-J  The  court  below  was  guided  by  the  article  of  the  Pfenot  Code  I7i93  which 

^         was  not  then  law  in  Lower  Canada,  but  which  has  becoiue  law  in  C.C.  1690. 

This  article,  sny  the  codifiers  of  our  Code,  ^'  is  suggested  for  the  establishment 

"  of  a  rule,  the  want  of  which  has  been  much  felt  in  this  country.     Tho  neocs- 

*' sity  imposed  upon  the  contractor  to  obtain  written  authority  to  enable  him 

"to  recover  for  extra  work,  has  been  wisely  adopted  in  France,  and  is  spoken  of 

.^  :      "with  commendation  by  all  tho  commentators  on  the  Code  Napoleon.-— The 

;^   :  ^>' writing  is  essential  and  its  absence  cannot  be  supplied  by  the  oath  of  the 

"  "proprietor. "     The  court  conceives  it  to  bo  its  duty  under  this  law  to  reject 

the  evidcnoe  for  the  extras.     The  question  remained  whether  the  plaintiff  hacl 

been  pai^  the  entire  amount  due  under  the  contract    The  receipts  produced 


»' 
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by  the  defendant  ihowed  myn.entii  to  the  amount  0/016,177  47.  One  of  the 
Items  «,  proved  wui  •12.rrt^0  in  a  receipt  of  date  16  June,  1875,  and  the  plain- 
tiff app|,ed  to  be  allowed  ko  re-open  his  cnquflte  in  order  to  prove  an  erro?  in 
th..  reoe.pt.  but  the^ication  wa.  not  supported  in  such  a  way  as  would 
justify  the  court  lasting  it.  Ho  admitted  the  receipt  of  $15,718 ;  he  «aid 
he  would  only  b^entuled  to  815,7^  25  under  the  contract,  a^art  from  the 
extras  which,  was  only  a  difference  ori73  25,  the  question  of  the  extras  being 
decided  against  him.  * 

/'.  r.  r«rn7/,  for  plaintiff.  Actioq  dismiswd. 

Doutre,  Robidoux,  Uutdunion  &  WoWer,  for  defendant 

(W,  8.  W.)  - 


SUPERIOR  COURT,  1877. 
MOXTRAL,  3nD  MAY,  1877. 
Coram  Torrance,  J. 


Bvekbam 

v« 
Karmor. 


No.  1088.  '  -'^l- 

Foitrntrr  ifg.  Delisle. 

^        .hould  bo  taken  tn^ore  the  prothonot.ry  or  .Judge  In  th,  Dl.triet  of  KImoullS  ' 

uIL^Ta  f  *••:  P'^l^f  •»  *••«  !>'«*"«»  «f  Montreal  had  been  dismissed. 
He  appealed  from  the  judgment,  and  offered  as  eurotie.  for  costs  in  appeal 
two  persons  resident  ,n  the  Districtof  Rimouski.     He  accordingly  petitii 

pWt^ff  .n  the  District  of  Rimouski  before  the  Prothonolary  of  that  Ditrict  or 
The  application  was  refused  by  the  Court,  citing  (5^>.  1125. 

^  Doutre,  Q.C,  for  Plaintiff:  :  ,  ■^^*'*^*"'  '^'***"*- 

2^.  5rt/viarrf,  for  Defendant  '"  ■  1 


SUPERIOR  COUBT;  1877.    ,,  • 

-  \  MOXTREAL,  24th  APRIL,  1877.   "^  '      .' 

,  .     « 

-  C'pram  ToBRANGE,  J.      ■  ' 

■      '       Insolvent  Apr  oi^875.>    ,  " 
I^  the  matter  of  Hatcl^tie  e^  al.,  insol%0^<„^,;i«^  et  al.,  petitioner^ 

H«LD:-Thnttho8SndScctton  of  thQ.  Insolvent  Act  ofifeshi^lv  v  ' 

revendlcatc  good.  Bold  bj  him  tore  in»lv1i^SXt^.     '  .''*^?''  "'•"  "'  """  "*'"''*  »» 
m..  "    °*'''^*'*' "'*T"ej?*:o  Whereof  has  not  beon^paid. 

This  was  a  summary  petiUon  under  sec.  125  of  the  Act 

«J1*  TTT"^-  ^'^r*  •"  order  fronr  the  firirf  oC  John  Hatchette  &  Co.  for 
one  carload  of  spirm  «nd  rye  whiskey,  to  be  ship^  from  Toronto  for  Montreal 

ltli?W  f  ?^J«°tJPt^'•"P*"»'^  ^*"°'>  fi>r  *e  spirits  and  34  cents  for  the 
lye  whiskey,  freight  to  be  deducted.  Th^  p;>ir[^       -    ■■- 


loBkwll 


/■ . 


-f    ..- 
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«■!  ul. 


V 


IK. 
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^^^ 


H«tclii'ttPrt  ill.  boncj,  and  at  the  tiiuc  of  the  ^nsqjvenqy  of  the  purchasers  were,  or  what  remained, 
Goodprriara  ,  Were  in  the  private  bonded,  warehouse  of  the  insolvjents,  the  duties  not  havin<; 
been  paiij.  -  The  j)rico  had  notbecn  paid  to  petitioners.  The 'petitioners  alleged 
that  the  goods  were  entirely  under,  the  control  of  the  authorities,  and  that  the 
barrf|l»  were  unbroken  j  also  that  th^y,  on  tl;w  8th  March,  stopped  the ' goods 
in  triinsitn  by  a  notice  to  the  Collector  bf  Inland  Revenue  in  Montreal.  'The 
prayer  jof  the  petitioners  was  that  tho  assignee  be  ordfered.to  deliver  to  the  peti- 
tionera  the  spirits  and. whiskey  in  question.      ■-'  *'"'    , 

Per  Curiam: — There  is  no  dispute  as  to  the  facts.     It  Ts  iq  evidence  that 
30  barrel* 'are  still  in  the  bonded  warehouse  of  the  insokeots,  and  upder  3.1  Vict. 
c'  8,  s.  8a, , the  warehouse  is  secured  under  the  joint  looks  of  the  Crown  ali44he 
owner  of  the  |;oods.     By  s.  102,  Jhey  cannot  be  removed  for  consumption  exc«^ 
on  payment  of  duties,  and  if  removed  without  payment  or  a*  permit  they  shall  be  * 
seized  and  forfeited  toihe  Crown.     The  only  question  discussed  by  counsel  has 
Tbecn  the  stoppage  I'w  transi$t,  the  peWtiojiers  claiming  the  right,  and  the  assignee   » 
affirniing  that  it  ha^'been  terminated.    'By  s.  82'oif  the  Iiwolvent  Act  of  1,875, 
the  privilege  of  the  \inpaid  vendor  h^sbem  taken  aMl^y  fronl  thediiive"ry  of  the 
"  goods,  bift  it  has  been  doubted  whether  the  rigiit'  bf  revopdiCation  which  the 
unpaid  vendor'^ias  in  certain  eases  in  this'  Province  is  affecfed  by  the'olause  unr 
der'^consideration.  The  case  of  IleiMicrsou  and  TreniblaSr.  21  h.  C.  J.  24,  throwg 
considerable  light  upon  tlie  .law  of  Lower  Canada,  in  this  maft^.  ^^That  wasji 
thb  'Case  of  an  unpaid  Vendor  who  asked  for  the  rcsiliation  lif  the  8ale,\and  that. '; 
ho^e  declared  .proprietor.of  the  jjoods^which  he  sei^ed/aiid  iii  case  the«@^ure 
was  not  good  as. a  revendicationjt  might  avail  as  a  conservatory  process td  s^ure ' 
him  his  debt.     The.  Court  below  maiit'tained  the  revendication.     In. appeal  the 
'rights, of  the  vendor  were  protected,  thou!3;h  the  judgtiient  was  reformed  in  tins 
that  the  sale- was  rescinded,  that  the  seizure  held  good  as'a  conservatouy  procesB, 
and  t^e order  went  that.thc  goods  should  be  re.stored.   -Chief  Justice  Dorion  ia  ' 
renderiB^  judginerft,  said  ■.-^^:  Mais  de  cc  que  la  »ven4ication  n'existe  plds,  il 
•  ','  ne  s'ensuit  pas^qu^le  rendcU|'  non  payt^^n'ait  pHw  le  droit  de  faire»resilier  la  vente 
'*  en*vert»  de  I'hrtido'  1,543  du  Code  Civil,  tant  fiue  la  chose  efe^t  encore  entfelcs 
"  mains  de  Tachewur  et  mcmc  *pf cs  que  Ic  delai^de  hujt  jours  pour  revendiquer  „' 
.  "  ekt  expire.  "*  *  =*?   La  Cour  Superieure  aurait  du  tr^jiter  cette  saisie  comnie,   . 
"  une\saisie  conservatoire,,  resilier  la  rente  et  ordonn^!«^»l'appelAnt  comma  die  ■ 
"  I'a  f!.ii\de  remottre  le  bois  it  I'intifnd ou/J© lui  ei  payer  le^rix."  In  the^'pfcseot    *' 
ease  the  petit^uerido  not  ask  a  privilege,  which  they  epuld^fio'tdo  under  .sec.  ' 
82  of  the  In^lve'nt  Act,  but  simply  rc-dclivery  of  the  property  "which  is  uppaid    ,''''- 
for,jand  I  think,  under  the  authority  of  Henderson  and  TiegjWay,  the 'order  may  ' 
go  for  the  30  barrefe  still  remaining.         "  '  , 


irr<J 


D.  Girouard,  Q.  C.^for  petitioner. 
Abbott  (t  €o^  f(yr  assignee. 
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^       ^  r:^OURl)E  CIRCUIT,  1877. 

.-        ^     ^  ;WNTREAL,  14  JfARS,  1877.  '       • 

.      *'  '  .^"mwi   DoHlON,   J. 

o  •    .  Xo.  372. 

.         f  pas  a6  achee^,  par  olio  -mcme,  en  aonlratl^Lr  ."/'"""^«'»  «*  '^  "*«. »'  «"  effet.nont 

•   Liirc,  *eteS^„rj-    J ",  T'"'"  "I?"'  «"»  •»  «"« A  1.  pre- 

^  m  "  I iii'iii  III    clta  les  -diioUinno  ..A4jvi__  I  ,     \  •■*•''    , .    '"x  •  ■    . 


♦, 


f 


^t 


vantes : 


^^  r«s  ■^^C.sioas.r(Jddyes^an.3>8  causes  8ui-  ' 
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Paviette  vwrfariJoges  &  vir,  7  Li'ib.  J.,p.  30. 

RobtTt  vs.  Rombert  &  vir  14  L.  C.  J.^p.  162. 

Elliott  rs.  Greiiier  &  ux.,  12  L.  C.  ^.,  p.  91.     ,  • 

CoiHcelies  rs.  Dubois  &  al.,  4  K.  L.,  p.  284.  '.'. 

St.  Amand  vs.  Bourretft  al.,  l^L.  p.  R.,  p.  238.  -  ,' 

Leger  k  al.  vs.  Laug  &  vir,  1  R.J.  <j»Q.,  p  223. 

|l'    Diins  cettc  derui6ie  cause,   parfaiteinent  analogue  a   celle-ct  il  a^lejug<;; 
Que  la fetnmo  sdparie de  tiens,e&i  responsable  conjointement  et  soliddirement  avec- 
son  luari,  ^u  prix  "  d'eflfets  obtenus  par  elle,  uialgrd   que  les  melnes  offets  /us- 
'^f  sent  cllarj:t5s  au  luuri  ot  que  co  dernier  eiit  donnd  son   billet    proiuissoire,   en 
"  plaiement  d'iceux." 


r* 


■f. 


o 


m    ■ 


f.-; 


Le  deiniindeur  cita  de  plus  :  * 

"  C.  C.  ftrt.  1423.  .  , 

11  Pana.i'rflnp.,  pp.  192  &  193.  '  '  '     .■' 

Pot  bier,  comiuimaute,  Xo' 464.        '  ..        ■    .      ~ 

—  f   3  Delrincourt,  S3.  ,  ;   *__:  ^_^.  _ — ___^^.fi^ : _^_ ~^— -- — — — :~^- 

C.  Nap.  Art.  1537.  .'  ..       -  i 

•Toutes  ces  derpieres  autorit^s,  ^tablissent  do  la  maniore  la  plus  certsune,  que 
.  dans  les  cas  analogues  A  celui  dbnt  tfs'agit,  la  feuime  sipariede  fejen»,lB9t  ^^ue^ 
de  contribuer  avec  s^ji  luari,  dans  la  mesure  de  ses  uioyeos,  aux  charges  etobiiga- 
.    lions  resultant  du  mariage.  'V*  -       "  "  "       *. 

Sur  la  question  do  aavoir.s'il  ^tait  ndcessaire  que  le  demandeur  se  desistfit  de^, 
sapremiorepoursuife,  avant'd'instit'uer  la  seconde,  Ife  demandeur  cita; 
Potb.  vol.  7,  No.  10,  p;  5Q,-<petit  forina^.) 
Sirey,  Code.s'amiot^8,  Suppl^ujei^t,  Art.  1;402,  p.  323.     -— 
f       Oette  article  du  C.  N.  d<!cry te  que :  "  Les  epoux,  a  defaut  de  "  repvisentation 
"  d'uji  contrat  de  marisige,  soiit  prhunUt    marids  sous  lerdgiiLe  dejja  oommu- 
"naut(J  16gale.. •..,./:.,"  ».  "":,         '. ' ,' 

•     Le  deii\)iiideur  infcSrait  de  lii  que  la  ddfenderesse  et  eon  marl,  tie  lui  a^aut 
pas  fait-connaitre  leur  separation  de  liens,  en   contractant  aveo  lui,  sa  premiere 
•  actK>n  (Stait  val*blement  dirig^e   centre  le   mari  seul,  en   sa  qualitdde  chef,'de 
tetti  communaui4  xlebieiis  preiumiepar  la  hi;  et  il  ne  voyait  auoune  raison  dc 
'  s'en  dosister ;  il  n'y  avait  d'ailleurs  aucun  interet. 

A  I'cncontre-de  rexooption  ^e  chose  jitffie,  le  demandeur  cita  1' Art.  1241  C. 
C.,  qui  declare  que  cette  exception  n'a  lieu,  que  ai  ia  seconde  poursuite  ostentre 
les  memc's  parties  agissant  dans  les..memcs^^u.a.Utii  <fef.'  ^-~'^  \ 

■     -  Dans  la  presente  cause,  la  poursuite  n'ctant  pas!  ^pti'e'l^  Mejne*  parties,  cette 
exception  n'avait  aucuhe  application.  ^  ^* 

La  d(5fendercsse"  nJavait  pas  de  preuve  A  faire  et  nd  pita  non  d:^  aucune  au- 
■  tori t^  au  souticn  de  ses  pretentions. 

La  cause  fut  plaidee  et  priec  ai  MUM  le  9  Mars  cournn't  el  fr  f4  I'action  i 
dti  demandeur  fut  ddboutee  avec  depen's.    \ies  scales  rais^ps  lUfmd^B  miJiiBmf 
Juge  (-taient  qu'il  n'y  ayait^ntro  le  demandeur  et  la  ^efenderesse^MfllSnTien  de 
dro^t ;  quepette  dernidre,  n'avait  pas  contracts  k  dette  elle-memo^Tetquele  compte 
des  effet*  vendue  <Stait  tenu  dans  les  livres  du  denaaBdeiir,  au  nom  soul  du  A*"! 
■f-mati.'  :" :         .      '    '    _^      .  /  ■  >*'  *■  i 

J.  6r.  i)'.4wibMr,  Pjroc,  du  Deaijiodeur.  V^    Aqfion  de&out^e; 

2/a/{amme  (&  ^ssoct^Pcoo.  de  U>  dcfenderesse.  ' 


(^j.  o.  D.; 


*t'4?'  << 


o. 


Conrni  ^tcnxnvs,  Cii 


AtPELIAJIT  ; 


■      **  Code  came  into  fort  '         P'^^'=''P"«°  "^  ™»"ch  had  corameuc&d  beJore  tl.e 

^'  !  JlaJ^r"""','"."  m.rch,nfs  bo  ks  make  comp^e  proof  a«ah,«t  him.'''  ^^    '' 


_  Th.s.was  an  a,vpeal  from  the  |a4«n.cnt  oF  tfie  Court  of  Queen's  Bei,cb  at 
Montreal,  r.ported,-n  the  2lst  Vpl.  oflhc  Lower  Cnnada  Jurist,  p.  92 
tiMiZ/''H'^"  appellant; ibmitted  the  fbllo^ir^  propositions ^nd  au- 

_    ft^thedebt  was  a  ^on-commercial  one,  the  proof  was  insufficient,  :ArI  1233 
4..^.     And,,f  .t  was  commerciar,  the  |,roof  was  also  insufficient, 'Art.  1235 

■,.''»  ■''''■%■• 

Thedebt  was  a  commerci.fl  one^-and  was- therefore  barred^:6ithl'bv" the' 
^Z^^^^Z::"''  ^•-t»e^«^a7\.onsolid^tedS^;^X^^Xt' "      • 

Stuart's  Eep.^.  44.  L«lo...l.  J  p^iul?! '  .  r^^^  ^^  '}}?''3^  ^«-  >^I""".  - 

Com.  p^.  lU 

Vo.  acte  de ' 

Cours  de  Dro  U  Coml.,  p..47,  Orlllird,  Trik  de  Conu  pios./     !#.       ^      - 

'  '£t;t?.'  I: ":f"' ""'  ,'"'■'"  ■""  f""»"-e  p'»MVK,„.:«,d  ...MWi*  • 

■  k,  TK.-j  n   r  °  •  """'"•  ■"•  ""*>  ""  •"".  >"«  «">  "coonj  oie  is  due 
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Tlic  case*  is  (Ilstinguishable  from  Gilniour  &  Wliishawt     The  declarations 
till"  cases  were  difercntj  and  the  case  of  Whishaw  went  on  demurrer,  for  want  oK 
iilh.::i'ion  of  debtibcing  of  a  commercial-nature.  \ 

Till' compound  interest  was  not  recoverable,  Art.  1078  C.C.  Warring  and 
Cuiililfo,  1  Vcsey,  98;  Then  the  account  not  bcinj^  signed  could  not  take  case 
out  of  the  statute.  And  the  letter,  being  of  diflferent  date,  could  not.be  con- 
nected with  the  account.  Clark  &. Alexander,  8  Jur.  p.  496.  And  the  erftries 
in  the  books  were  not  Sufficient  to  take  case  out  of  J,he  statute,  B»di  &  Martirt 
.        2 II,.  &  C.  Exch.  p.  311.  .  O^.         .;         ^      •  ., 

'-  '  .'0etJtii>ie/Q.  C,  for  respondents,  contended,  that  tripling  ca.se  either  as  a  com-' 
'f  «  afiprciul  or  a  non-commercial  one,  the  entries  in  the  appellant's  books  madS.cota- . 
j^/pleteprdof  against  him.    Pothier,  Obligations,  No.  757.     Danty,  Traite  <{le  la   , 
i^^^reuvo,  p,  551,  Nos.«i»and  27.     2  Dickson  on  Ev.  p.  697  §   1183.    And 


?^^« 


loTb^ 


^hc  appellant  could  not^by  his  own  evidence  make  proof  in  bis  iown  favor.-^ 


t  by  1 


i\ft%iteode  of  C.  P 

^  T^'^^  ,?s^b  charact<!r'of  debt  it  was  clearly,  not  "c6mir(ercial._  It  might  b^,© 
and  no  ^oabt^as  commercial  yKo«(Z  the  appellant,  but  ffaS  B0,tB0  jwoati  Isabella , 
Darjiuja^-ind  tl\3  respondents,  and  consc.r|i!i,pptly,  the  debt  cannot  be  clcsignalfed 


^    as  a  debt  of !»  "  eommeicial  nature/' 0R.aS  9  "  commewtal  matter."     And,  not 
:.'  being  s'o,  neither  tire  limitation  of  six  years  lirtder  Ch.-67  of  Gons.,Stat.  of  L.  C., 
-nor  tho  r;iHjsf'ription  of  Sjears  under  thtj  Code  ekn  apply.     Whisha^  59.  Gilmour 
F    'Ual,  r.  I,  C.  Jviristp.  319,  and  Gilmour  et  al.fand  ^yhishaw,  15  L.C.'-Lai" 
^>jp.  p.  177.     1  Piirde.-'sus,  Droit  Coml.,frour;p.  5  to  89  and  ,  specifilly  "Nos-f 5, 
'.20,48,49,60/52.  .  ,     '■"^  ■  '  -  - ,  '    "    i 

1  Gi*tijet&  Mctgcr^ — :Dict.  do  Droit  Commercial; -^Vo.  Acta  de  Com.  pp.  24  " 
and  25,  Nos.  .1,  2,4,  5,  6.   ,    -  ^  _    >        ^    ,:  " .  •«  •  •.,-  ^.C- 

Devilleneuve'A  T^Iassd— Diet,  du  Cojite^oujc  C&mmercial,7-Vo.  4^c|e-jle  Com. 
>15,  Nfl.453.'  ■   /,         ■•  .  ^i''  ■\     _    .   ;     l."'   _ 

^  1  Dalloz— Diet.    Vo.  Acte  de  Com.,,  jp.^4,  Nos.  4,  5,  6.      '  '•]      '' 

*  Bedarride— Des  Comluerjants,  &c.,  J^-os.  26,  27,  246,  247,  248.     • 
1  Bra vardrVeyriores— Droit  ConiJIf'ji  ^1,  and  6,  Dol  pp.  236,  237,  322.^.  . 
Orillard — Competence  des  Trib.  (JfittL,;  No.  245.^  ' 
■     Encyelopedie  de" Droit,  <$c.,  par,,^gbMfe  et  Cartejet — Vo.  Commerce,  p. '560, 
■  0Nos.2O4and2Ol  ,•   ..  c:'-^^0'-  • ,  ;-.■■•■■.        .; 

.Then,  if  the  -debt  be  of  a^commferSml  nature,  the  sending  of  the  lasb'  account 
cuirrent  wi^lithe  letter  of  the  6th  November,  1865,  took  tfie  case  out  of  tbj  *• 

and  Was,  moreover,' 


etatute. 


■ "  't 


lis^lc, , 


As  to  Fcnn  t^i^wker,  it  has  iu)  application  to  this  < 

Overruled  lxyWdfccr&"  Sweet,  21  L.C.  Jurist  J).  ^.:     >  ..     '     •'      „     • 

iThe  regacy  of  SSOO  was  clearly  recoverable  frolPthe  appellant.  ••  He  wasj^e 
sole  executor  orpav1d4)avling.and.ywhen  the  legacy,  was  j^itKt  dpe  atid 'Wyable    ' 
^nder  the  will,  he  ^M'editod  Isabella  Djirliug  witji  the  amuunt  thercofyPn^  l)t3 
loks  of  account,  and  dubltcd  the' estate  wfth  the  spme.     .  .'  '         ^.^ 

irt.\2250''of  tKe  Code  could  not  be  invoked,  as  aj^iVitet  arrears. , of  interest,  .' 
inaatiHjich  as  the  prescription  of  .the  debt  had  oommontJ'ed  pdoif  tp  the  pSisipg'of  ; 
a370ofthoO."C,    ' 


/J.V-  n 


■  ■-.       ■                 ■,,'-  ,C-'.      -  ■..,■'*!*():■-  ■■ 
•-:..-  .Jj  ?..,.: J:'.  :-_r.-„i ,„;.     _   .     . 
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.ElCHAI^S,  Ch,  J:—  ^'  ^!  .      ;^       ,, 

The  principal  iteia  cptnposlng.the  original  elafn,  V JhU  nlattcr  arose  in  this 
way*    Isabella  Darling,  the  testator,  end  William  Darling,  the  defendant,  were 
brother  and  sister:    Isabella  redded,  with  her  father"  in' Scotland;  defenda^' 
,    resided  in  Montreal,  Canada.     Isabella  had  aboUtJflOO  in.  money,  which shrt'^ 

wished  invested.     It  appears  from  a  letter  wrftten  by  AVilii«n  Darling  to'lsa' 
:,;bena,  dated  1st  September,  1857,  that  Isabella  contemplated  visiting  Canada  to'  '•  ^ 
.reheveMary,  WilliamV  wife,in  her  >usehold    dut>,  who  intended  visitin-     '- 
Scotland.>^arithe4th  of  January,  1838;  he  wrote  a  letter,  in  answer  toi«B«  from 
her,^withreferbncetotha£100.    Ilesaid,  "your  b<»t  way  will  be  to  keepit  until       ' 
Nl  give  you  notice/that  I  have  invested  the  money ;  1  will  advance  the- amount     * 
aitd,  afterjiavnig  done  so,  will  ask  you  to  pay,  the  money  over,  to  my  fiither  on 

-i°''t^Mr*'*''i'^''''"""'^'?''"'V^^^  (^Montreal,  • 

.with  Wi^aw  Darling,  E«^uire^,'kl^dinburg^^^  to  31st  Dc<Jpmbcr,  11858,  is" 
entered  Febrahry   27th,-  1858.     T«  cash  from  IsabclljH^KoToo  ;>nd  in  the       ^ 
account  current  (fVQdnosd  ih^he  ca«sc)6f  Miss  Isabella  Darlini  in  account  in- 

■    lrl"o  .^L"'°*- *"^^<^''''"'^^^^  Darling  &n€o.,  is  entered    . 

r    March  3rd,  1858.     By  cash  to  William  Darling,  senior,  £120  sttrlin-.     ATM-' 
anceis  struck  at  the  expiration  of  the  year  andof  every  year  thereafterraccording 

.    4otheaccouBtS3urtchtproduced,sbbwingabaiance(in  which  this  £120  sterlh,^        ' 
and  the  interest-  thereon  is  included)  on  the  31st  December,  1865,  of  gl  ,912  08° 
ander^he  wUl  of  David  Darling.a  brother  of  ^William  and  Isabella,  made  the 
9th  OetobF,  1856^,  £200  currency  was  devisedUcach  of  his  sisters,  Margaret,     . 
Grace  and  Isabella..    Prol?ate  was  granted  to  William  Darling,  sob  executor  of      '' 
ih.^^ill,-Qn  the  2Dd  of  June,  ,1857,    In  the  account  current  allady  referred 
,  0  showingt^ebalamieon  31st  of  December,  1858,  Isabella  Darling  is  credited  . 

^f  T*  "^S^  "°'^'''  '"''"'"'^  """^^"^  '^  ^-^  P^  '''''■'  J^««"  i  V^roent.;  col- 
lection  ?51  J4 ;    a  eimilar  amount  is  credited  October  14th  of  the  same  year  ;  in 

.■  the  ^-ouirt.  current  for  l«5?,on  the  HthAprila  Credit  entry  of*a  similar 
amount  IS  ofiide,  and  another  entry  on  14th  of  Oi'tober  of  same  amoupt.     In  the       • 

,  eutries^fl  theaccount  current  for  1860;  on  the  Uth  April,- there  is  a  credit  of.: 
a  hU  mm  of'«5l.74,  and  on  the  same  day  D.  Darling\ legacy  of  $800.    These 
entrfes-wi^  ,„t^«t  *t  6  >Eer  cent.,, making  yearly^  rests,' charging cash„goods,    .     ^ 
^.,  are  continued  in  the  accounticurrent  prodticedtp  the  last  one  in  which  the 
balance  iibroug|^.|8wn. to  the  3 l«t  December  18k  as  dready  mentioned, 
the  an,ount  dfie  Miss  Darljng  being  ^1,912.08. .  |he  account,  current  Bled        • 
j^?h  IS  first^ind^,  shows  the  account  from  Ma^^^^  '   / 

861,  IS  dated  26  March,  1862,-t/„d  shows  a  ba'laniUf  $1,640.(JV.  thatshoSg/ '       ' 
the  state ^the.j,ceoun(i  fmpi  January,  1862,  to  Slsi  Deoember,  1865,  when  th« 
balance  bf  $1,962.08  !l  shown,  is  dated  Montreal,  fith  December,  1865     They    • 
are  tran.scj'ij,ts  from  the  entries  in  the  books  of  W.  Darling*  Co.  Thialuit    "      ■ 
was  instituted  on  5t|October,  1871,-  imdentered  into  Court  6n  the 20iUafof      '■ 
thjsame^month;    there  was-evidencf  6ffe«d  with  a  view  to  ghowb^  that  ^Q  :: 
.?V>HiapU)^fUng  was  not  aware  of»th^  entries  of  the  iteis  irf  the  bftoki  «f  40;  ' 
^m,^«dr  tot  the  credit  of  the  legacy  »f  0800  to  I^ab^  W  ^he  eharging'tl^^  "^ 
€BU.t6-ofDavid  Darling  with  the  ««.^n.»f  .wi^..^.^^t„-u1...  ^  .,\^^j^^^  . 
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was  not  made  on  the  authority  of  William  Dating.  The  statement  dated  2Gth 
March,  ISGli,  Thomas  Dailiug  said  was  made  up  by  him,  and  the  items  in  ihe 
books  wcte  entered  by  him,  and  he  was  not/aware  that  William  knew  what  he 
had  done.  He  ^Thomas)  was  aware  of  the/fact  thut  Isabella  was  entitled  to  tiie 
It^ncy  of '^800.  The  entry  as  to  the  cash /paid.  William  DarUng,  sen^r,  aud 
the  two  items'of  interest  of  $51.74  each, /Were  in  the  books  buibre  he  mi)|do  up 
tl\e  All  statement  of  2Gth  March,  18G2/  The  statement  was  made  out  bniauitc 
Isabella  asked  him  to  make  a  statemcnt(  of  what  she  termed  her  fortune,  he  at 
that  time  being  the  bookkeeper  of  t|^e  firm  of  William  DaT-ling  &  Co.  The 
stntemcnt  oFaceount  dated  Gih  Dectmber,  18»i5,  was  made  out  by  Defendant's 
bookkeeper,  Ross,  he  did  not  knpW  by  whose  directious,  but  he  said  he  must 
^ve  been  directed  to  do-^so  by  some  one, "  lie  did  not  reeoliect  what  he  did 
^ith  it  after  it  waS  made  out.  TIjo  balance  being  made  up  to  theSl^t  December, 
lS(f5,  and  as^  shown 'in  that  account,  was  Sl.Dl^JH  due  Isabelifi  0  The  plaintiff 
>oduced  a  letter  signed  by  William  Darling,  dated  '■  MoHtrcal,  Qth  Xuuembi,; 
1SG5.'*  it  contains  the  following  paragrJrph  :  "  I  did  not  get  your  l^tefc  till 
thr^e  weeks  after  it  was  written,  and  /  now  scud  i/an  (lie  statement  t^^gour 
<n-foiuit.  There  wras  an  amount  pjud  to  Morgan  that  I  do  not  knoW-jyhetner  it 
should  be  charged  to  you  or  my  father Jand  I  Lave  omitted  it  altogether  from 
your  account  iind  from  his.  1  will  seitd  you  a  corset  if  I  ei^i^  get  one  with  the 
articles  ordered  in  .your  kttei-from-^ary,  aud  which  are  not  s^nt,  because  the 
expense  would  be  more  than  they  arc  worth.  Perhaps  there  are  some  other 
articles  you  jvish:  if  not,  I  viilJ  send  them  by'exj  less  toOrillia."  Jtwas  urged 
on  behiilf  oC  the  plaintlfts,  that  in  this  letter  the  month  in  the  date  was,  by  iiiis- 
t.ike,  written  jTovcmber  instead  ol' December,  aud  the  statement  of  aocouut  relerred 
tcip'it  was  the  Jiccount  made  out  by  Poi «,  dated  the  Gth  December,  1803. 
Both  William  Darling  an  the  bookkeeper.  K  )s?,  were  vjfy  closely  examined  on 
this  matter, ^nd  failed  to  give  any  sutisfacli  ry  explanation  ?.s  to  what  statement 
,i)f  aeeounlwas  relerred  to  in  William  .Darling's  leltt.r.  If  it  was  not  this 
account,  dated  Gth  December,  18G5,  that  account  undoubtedly  existed  in  William 
During  &  Go.'i  Books — books  connecud  with  his  business  and  to  which  he  had 
cofistartt^tt(^ess,  and  in  it  were  charj'cd  aguiust  Isabella,  from  time  to  time,  ou»li, 
gOodSj  paid  for  furs^  for  box  to  puek  piano,  and  very  trifling  amounts  such  as 
goods,  f.  t)aviason,  22  cents.  In  the  absence  of  any  satisiiajetory  explanatiou, 
the  judgis.mVth'o  courts  below  were  of  opinion  that  the  statement  of  account 
referred  t^  and  sSot  in  that  letter  was  the  one  dated  Cth  December,  1*^65.  Isa- 
beUa,  of  course^  was  well  aware  that  she  had  an  account  with  William 
Darling  &  ^Oo,^  „and  the  letter  date'd  6th  November  would  warrant 
the  inference  that  ^he  had  %rt|.toja  lor  a  statement  of  her  account.  He 
^eems  to  apcrfogfze  for  not  sending  it-.before.  He  says:  "  I  did  not  get  your 
letter  till  three  weeks  after  it  was  written,  and  I  now  send  you  the  statement  of 
your  account."  At  this  timfe  I.^abella  was  not  living  iui  Montreal,  but  somewhere 
near  Orillia,  in  the  Ppaviuec  of  Ontario.  An  attempt  wds  made  to  show  that  these 
j(  •  entries  which  were  m^'de  lu  William  Darling's  books,  which  remained  there  so 

H    .  -    ' "     '  \  kmg,  showing,*  large  balHac-  due  to  li»bella,  were  entirely  a  mistake  ;  the  first  at- 

teixu>t  to  put  the  mMHri^lit  by  cross  eatrjies  and  the  "magic  powers  of  hook-keep- 
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red  9ehTu"^^^^^^^  *'>«'»-""««  contract  between  then., 

trinkets,  anlj^r^hil^^^^^^^^^  T  --"«  -PP-'' J-^'-T: 

ed  88  to  this  contrn«t      TT         V^  '^  ^'>:  <^<i'     WiUiani  DaHing  woB' cxaniin- 
1871  rs>>  sTJn     IrT^"  ^"  """"""* ''  ^«"^"^'«  •''•^^'•t-SL  l«t  January, 

Mr  Ilunterthe  No?  ,  ^"  ""'''"'  '"  "'« 1»''«"o"  if  ••«  had  i,ot  informed 

0/400  !,'  '^'  ""'^^  P'^'^P'*''^^  *•>«  c°ntra«t,  that  the  sum  of  diout 

cr^anyC  else  an,  i^f  ;  r,*^"'*'  '""'^'^**  ^  never  guveMr.  H«nter, 
wassuehan    luo^troT       r^^"*'"•'^^    ^  -y  have  stated  that^ther 

adj«stn..„;  :;  i^r;"  '^  '"'•^"^ ''''""«-'"'  ^"^^«**  *«  «»•»•'« 

tbat  is  used  therpT  •  V  '"^y  Previous  evidence.  As  t«  the  language 
i^^^llT^^J^'^'T^"/''-^''^^''-'^  notafac^tl^t 
Mr  Hunter  thTNn        i     t?      '  ^"'"'^  fro«»  con.versations  betwe<ft,  you  and 

1"     al    tt  leofT"'"'-  .  ''''''''"  •"'^^^"''^  •^'  that  William  J>Z 

Ifnl.*/      1      ^.  «^%»n*iHSSOO,  .the  devise  of   David  Darling 

vestment  for  her  And  when   1 1  f       i  ,         '^  ^'  ^''"''""^  out  for  an  in- 

Ae  could  then  Ivl?  ,      "'^  "'''  '"^  '^'""^'^  "'"'^^^  «'  a°d  told   her 

e  couhi  then  pay  t1.e  money  to  hi^  father,  on  his  account.     Before  be  advised 

Icr  3rd  March   IsV K       '  v.       '.      '  '  '^'"'"  ^^''^""'^ '  ^^^0  is  credited  to  ^ 
^va  March,  1858,  by  c^sh  paid   to  William  Darlin-   sen     £190     finaJ 
-and  th,s  .tern  is  contained  in  tfee  accounts  rendered  t.  iTla'  and  d7wl  f 
the  commencement  of  this  mit      Ts^k.ii     •  ,    "       isa»eiia,  and  down  to.^ 

J.tal  6th  November     WniiZi-    ■^-        "«="»'«""»  »enl  in  the  letter 
::i!''!!r-.-'.'°   "i°'-"-cxed..i  referred  t...... 
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charged  this  o'tiiount  to  William,  sen.,  i^nd  credited  the  t^oant  to  her,  I  fail  tt> 
see  bow  there  was  any  error  to  be  corrected,  or  how  there  could  be,  without 
her  consent,  any  rc-charginir,  because  W.illiani,  sen.,  may  or  may  not  have  paid 
\V.  Darling  &  Co.     Then,  as  to   thte  legacy,  as  I  understand  the  law,  until  nn 
Executor  or  any  other  Trustee  acknowlodgcs    to  hold  money    which  comes 
into  his  hand*  intended  for  another  as  the  money  of  the  devisee,  ccHtiii  qui 
JniHf,  he  cannot  be  sued  at  law  for  it  ;  but  when  he  sets  it  apart  as  the  money 
of  the  devisee,  and  charges  the  cst:itt  of  the  testator  with  it,  and,  credits  the 
same  to  the  devisee,  then  it  is  money  had  and  received  to  the  use  of  tlit  de- 
visee..   No^i*,  in  the  case  before  us,  this  appears  to  have  been  d6ne.     On  the  litli 
April,  1800,  Isabella  Darling  was  credited  with  D.  Darling's  leg'acy,  ?800,,.nod 
the  estate  of  David  Darling  was  debited  31st  May,  18G2,  witK  the  legacy-  ot« 
8800  and  inti-rpst  at  V2h  pgr  cent.,  to  14th  April,  18G0,  and  6  per  cent,  from 
14th  April,  18G0,  to  12th  September,  1861,  867.7^.     So  here  was  dcbrting  of 
«state  of  the  toptatol-  with  the  legacy,  and  a  crediting^  of  it  to  the  legatee, 
and  an  account  rendered  afterwards,  allowing  interest  on  it.     It  seems  tame' 
vx^his  enables  the  legatee  to   sue  the  Executor  for  money   had   and  received. 
There  may  be  some  question  liow  far  the  interest  credited  -at  12^  per  cent,  is 
proper  to  be  considered  as  accruing  froni  the  legacy,  and  as  belonging  to  the 
legatee.     It  is  stated  that  there  was  a  nWtgage  owned  by  David  Darling's  Es- 
tate, which''it  was  thought  would  bear  Wh  per  cent,  interest,  and  this  was  set 
aside  for  the  £200  aich,  devLsed  to  the  three  sisters,  and  when  .the  interesf- , 
was  paid  at  this^Jii^  rate,  it  was  credited'^o  Isabella  for  her  8800,  but  sub- 
sequently, in  arprocecding  in  Chancery,  thei  Court  would  not  allow  this  e^^l 
cessive  intej^t,  and  it  was  reduced  to  6  per  cetit.',  by  considering  thiiexccssas 
paid  on  the  principal.     Notwithstanding  this,  and  the  compromise  that'  waa 
efiFected,  the  amount  still  remained  to  the  credit  of  Isabella  Darling  in  the 
\\h  books  of  William  Darling  &  Ci).  until  after  the  comnaencement  of  this  suit.  *j 

Perhaps  a  defense  might  btv?  been  raised  as  to  the  excess  of  interest  beyond  tJ 
per  cent,  credited  as  the  first  4  or  5-  payments  of  interest,  if  it  had  been  shoffp 
tliat  the  estate  of  David  Darling  had  really  lost  ^h«  excess.     I  do  not 'finder- 
stand  that  question  fo  have  been  espcjcially  rai'scdln  the  Court  below.    The 
broad  question  as  to  William  not  being  liable  for  the  legacy  is  ytliat  was  dis- 
cussed, and  that  I  think  was  properly  decided  against  liim.     There  is  no  question 
raised  as  to  the  solvency  of  the  estate  of  David  Darling,  so  there  can  be  no  pre- 
tence for  retaining  any  portion  of  the  legacy  to  pay  debts.     As  to  interest,  tl^ 
general  rule  is  that  the  legacy  bears  intearest  frojiE  the  time  it  is 'payable,  but  if  the 
executor  uses  Jthe  funds  of  the  testator  Jot  his  owi,  business  or  purposes, 
the  rate  of  intere^  will  be  affe^tfed  thereby   (1    \J^lliams,  1284-1288),   It 
dops  not  elearjy  appear  at  what  tjpe  David  Darling  died.     His  wtB  is  dated 
9th   October   1856,   and   the .  probate  TS\dated  the  2nd  June,  1857.    The 
?     legacy  to  Isabella  is  papble  o:ie  year  from  the  death  of  thf  testator.    The 
!^   first  intfefdst  put  the  «800  is  credi«ed.jpn  the  14th  April,  1858,  for  sii  months, 
=^  at  12|  per  cc^t?/^^Ti!r4  and  there  arejBre  of  such  paynents  credited.    There 
i^  some  niistatrihthis,  for  <s«  mqntW  Interest  at  12^  per  cent,  does  not  amount 
*AQ.$5lM.'  lf;tl|j|questroujiad  been  dis^cussed  in  the  Court  below,  and  it  biidap- 


\ 


.,rt-i 


■^V-r^ 


-^ 


•H\- 


SUPREME  COURT,  1877. 


X 


peared  that  the  funds  of  the  testato,*  were  o«ly  bearmg  6  ^«ent.  interett  «r 
^uced  by  about  «130,  and  the  interest,  according  to  tW»ode  of  Lcula.K 

Th  therTon     r""'""'  '•""'  ""''•''  '«^ionisVbeVbn.ida«3da« binding;  ' 

.0      S  of  dT'I'p  "";  — ^'•J-    If  n«n-ca».,ue,cial,  the  ediril 

865  a^  r  l^f    °^*^"''  '^  "*"*'""'"*  "^''^  »«'«"»*  of  the  tith'December, 

t^  re  8Utt^!fr"  ;'•""'  •?/"""•'""''  ^'^"""^  ^-  ^'^^  "-/q«-tion  is  aB 
Lded  on  .^  r„.  "  r'"T  ^'^ '""""°"  is  .non:Com„.e^  itjs  eon- 
Mded  on  al  hands,  as  I  understand,  that  the  claim  is  not  barrrf^  prescript  ion     If 

Artilli?. !  n^"""""  ^"""•^^  ^'  ^^  *•'*  P™^'«'»"«  «f  ^•'^  Code  Givil  ?    The  2270 
Ar^  thfe  Code  reads  :•  "  Prescriptions  begun  before  the  promulgation  of  this 
mem^^t  be  governed  by^he  former  laws."     The  Code  cau.e  into  operation  m 
^elst  August,  1866,  and  the  statement  of  account  to  which   thV  letter  of 
WUham  Darhng  refers  is  dated  6th  December,  1865,  from  which  day  the  prc- 
jpnptioa  began  to  run.    According  ho  the  liberal  wording  of  the  Code  it  does 
not  apply  and  Hie  case  n.ust  be  governed  by  the  former  laws.    Under  the  Con-/ 
«.l.d«ted  Statutes  of  Lower  Canada,  in  force  untiTthe  Code  was  promuL^ated 
op.  67,  see.  1,  ,t  was  enacted  that  "  no  action  of;  Ant  or  upon  t  Jcse  nor  any 
Mtioh  grounded  upon  any  lending  or  contract  without  specialty,  shall  be  m^ifltain- 
*mn  or  with  regard  to  any  commercial  mutter,  unless  such  action  is  commenced 
within  s,x  year^^,fter  the  cause  of  such  action."   Under  sec.  2  it  was  provided  that 
-no  acknowledgmentorpromiseby  words  only  shall^be  sufficient  cvideiice  ofa  pew 
orcontmuing  contract,  whereby  to  take  any.case  out  of  the  operaiiort  o^  the  preced- 
ing section,  6r  lo  deprive  any  party  of  the  benefit  thereof,  unless  ^ch  acknowledc.- 
meut  or  promise  is  made,  or  contai„ed-by,  or  iu,sorn<j  writibg,>  be  siuned  by  the 
p-irty  chargeable  thereby."     Is  theaeknWted'gmenl'putforw/.rd^harf  of  the 
plaintiffsufficient?     Ithink  itis.     The  a^cotinfis  1..  writing  :  it lB>Lts  on  the 
taceof.t  to  show  the  indebtedness  of  W4Ui?mD>lii^.&j0o.  to  Isjibel  Darlin- • 
the  amount  is  stated  to  be,  as  mad^  up%he:;3l8t  December,  18G5,  81,912.08' 
e'™«re,  I  think,  as  already  stated,  W.ds  to  tVe  conclusion  that  Isabella 
wrote  VV.Ui^m  Darling,  asking  fo?  the  statement/of  her  account,  and  in  tfie 
tetter, •^u/Borting  to  be  dated  Gth  Noveinber,   ^S5,  h,  sauh  Ir  that  ven, 
account,  «aying,"<  1  now  send  yob  the  statement  of  your  Wo*uut."     Taking 
both  together,  both  being  in  writing,  and  the  letter  signed   by  him,  I  think 
UiU.  sufficiently  eomplies  with  the  statute.  /Suppose  the  account 'current  had'  ' 
feeen  continued  o^er  half  a-  sheet  of  paper,-  an^  the  letter  had  followed  immediately 
after  the  striking  of  the  balance,  and  thest^  had  bffen  signed  by  the  defendant  at 
the  end  of  the  letter,  would  there  be  any/iroubt  that  the  statute  wo%^i.ve  beerf 
«nmplied  with  ;  or,  as  already  suggested,  suppose  they  ha  J  been  att  iched  together^ 
"Uh  a  nbbonand  the  ends  sealed  with  William  Darling'sseal  unbroken,  wouldit 
not  be  said  that  the  two  papers  wer§/in'borporate  together?    If  sent  togotiier- 
which  I  do  not  doubt  they  were,  may  they  not  be  considertd  as  dn«  document 
for  the  |)urpose8  of  the  statute  ?     I  think  they  may.     ]^^^  vs.  Whartr n,  ~v"* 
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•mrting  ;  11  .A.  oMjj*'.  O.'J*,  wluTP  def<n<?ant  was  an  iufnntwiicn  gooiia woru  hoIJ  to  him, 
lJrw»6t;iil.    it^wssf-witiht  to  n"«t^;yjmj|jj^ O  on  4,<,ppUtou  pipmiso  or  ratification  utiJsra  • 
,,  .  ^"  jf    p*^-  ^t''  «•'""?•  1  i,  N''i!fiK^l<Th«  writh'O  iocumX'rtt  wns  tu  thcibriu  of  a  letter,    " 
•biu  wiis  n(^  mWEcs-ca  to  *iy  oiie'unJ  Qtmtaiiit'd  i!(j,  dat^      Logttkiimui),  in 
^  givinj;  jmlji^cUt,  fliiitl,  ''  there  k  uo  dato  to  the  writin}?, 'tlic  Acj|H|Fres  none, 

but  only  u  proiui.-o  or'rii/ificatvjn  majc  by  somo  writnitir.'rtgucd  by  the  partj 
to  be  charged  .tliercwjth.-/  TIcnit  is  iir-cd  Cliat  tlic  party  to  wlioiw  tl:o  promise 
w;is  made  ii>  not  n;uii(d.     That  I  «li»  not  thiink  j^ccstxaiy.    'If  such  a   prouiis^e 
.  were  in  n  lette;- the  nddiCHS  would  be  tvidcuco,  liiidif  that  were  in  an  envc- 

„      Idjic  evideneo  iiii-iht  be  -ivtn  to  connect  the  two,  and.  so  evidence,  may  be  ^ivw 
'   ^        fc>r  or,  to  whom  the  written  sicknowLecf-^iueirt^TaH  made, by  delivery  or  otherwise." 
";         So  here  wo  eouncct  the  letter  and  tlie  stateiueut  of  the  accoujit  by  evidence,  aod 
••'US  connected  to'icther  thoy  are  an  'admission  of  Iho  balance  due  signed  by 
,  Williiim  Darling.     The  later  ca.'-M  acem  "to  suxtain  the  view  that  you  may  Uac 

•  another  docuiuent  or  paper  I'eferri^^'  to  .the  contract  to  make  it  binding  under    ■ 

the  statute  of  frauds.     In  a  rocent  case,  a  learned"jud';;e  said  ;—- "  Oq  the  dofu-. 
'    ^  uicnt  itself  there  must  be  some  reference  from  one  to  the  other,  leaving  nothiDg 

-  to 'be  supplied. by  paroleevidence,  excejit  the  identity,  as  it  weio,  of  tj^e  flocur 
mtnt."     1  Pinn  is,  Carf,  L.  U.  Q.  li.,.  117>'Buck  <;».  Ketep,  L.Il.T.Exch. 
:i82.  -  If  .the  object  of  the  statute  be  tiken  hito  consideration,  I  can  hardly  con- 
ceive a  more  satisfactory  w;iy  of  ,ie|£iiowied^iiig  an  amount  Uue  t\au  the  rendering 
^      ofaii  iiecoTuit  showing  the  balaiici-,  and  a  letter  aceoinpanyinj^  it,  sayinj;: — "  Iscud 
}ou  a  stutemontS'^f  vptir  aicou:  t,  ;md  tliis  in  reply  to  a  written  n(iuest  t9  seud 
\:l\\i  tr:.ns.icted  by  '•  p:irole  "  hxjtwetjn  the  parties.     It  is 
nc*  of  th"  jiiiity  to  be  charged  therewith,     .f  uppo-c  tLe 
running  live  years,  and  l.-.a!jtila  had  been  in  idonircal  ' 
lii^  for  a  stateuient  of  her  account,  and  one  hal  butn 
jalitnce  due  her  of  SI, 000,  wid  this,  though  not  signed,  haJ 
William  Darlijig,  there  is  no  doubt  ifllic  had  sued  William 
DarHiig  within  a  month  lor  that  balance,  and  had  proved  jusit  what  has  bcea 
stated,  she  would'have  recovered  as  for  the  admitted  balance  of  the  account.     isLo    • 
could  not  have  recovered  alter  the  six  years,  because  the  admissioa  is  nut  ja  -| 
writing.     But,  being  scut  in  a  letter  signed  by  him,  it  then  bpcame  an  adriiit- 
tcd  balance  under  his  sigllil^re,  and  So  taken  outof  the  statute — sec  Bauman  v;?. 
James,  L.  11.  .3  fh.  App.  500 ;  3Iiixwell,  on  statutes,  i^'2&i.     There  is  a  very  lato 
case    as   to   an   acknowieilgnjciit    tal^j^g    the   case   out  of  the  statute,  in  the 
-    Kxdiciiner^^  Divifiioii    Court,  '  before    Baron    Cieasby.      It    was    argued    at 
some  leni^th  unl  many  ttwe:^  were  reibrred  to. 'Tlie  learned   Biron  adopted 
the  laiigftage   of  .Meilish,   in    llui~^uslr  ot^be    Biver  feteani  Co. — .Mitcheir* 
claim  repoi-rod  in.L.  h.  G  Oh.  App.  822.     Tliero  n'lust  be  one  of  the.se  three 
things  to  take  the  ciso  out  of  the  statute,     Kitiier  there  nmst  be  an  acknowledg- 
ment of  the  debt  from  which  a  proiuific  to  pa3'  is  to  be  implied  ;  or  i^eamiUi/,  there 
must  be  an  unconditional  pronii.se  to  pay  the  debt;  or,  thirdh/,  there  must  be  a 
conditional  promi.sc  to  pay  the  dobt,  and  then  the  evidence  that  the  condition  has 
been  performed.  .  .  f 

Here  there  is  the  clearest  evidence  of  the  acknowkdaJlSent  of  the  debt,  the 
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iwcontit  current  Showing  the an,^\« -and  the balnnce  due.     Thelaw  then  im- 
phe»  the  ph,«,.se   to  p,y,  this;  wns  J««  than  six  years  Before,  theontry  of  this    n^—^  . 
c;«s&  Into  court,  and    thor«Por.,    i^vMm^ .  tt  *.  """jf  "i  mis    Urownetit, 

uri  ana,   iporetoro,  WHisidWni,'  the  matter  ns  a  fairly "uomitt^cial 

one,  «"d  the  rue,  of  evi.Icnce  in.co«,mercial  cases  in  Enghind  to  apply,  T  thii* 
weoug^t  to  hold  that  the  nctloa'is  properly  u,.i„t..i„.ble.  ..It  *«/p":ed  „p^ 

T'^r"' V  ""  '•^-»''l,^^J;^•  •♦.  -r  the  «tntuto  had  bcc„  ^  i  ,0  b,r  td  „ 

rciped^,   the  xuhscfinent  adn,f«sion  shcMild  not  tike  the  c,.-  -  -  -— 

and  the  di'bt  sTiowld  beVonMdored  as  wftolly  cxti.|.'i,;f.I,o.1 

Uowker,  JO  L.  C.  J.  12(1,  ^,,s  referred  to.     Ilow'f.r  "^ 

by  Walker  r«.  Swoet,  iti  the  Court  of  Appeals  in  Qua 
•  >ot  necessary  to  deteru.ine.     Under  the  decided  caseTtj 
no  d^ubt  that  the  le,u;.|  effect  of  an  ack.iowied-ment  of  a 
of  limitations,  it  is  that  of  a  promise  to  p.iy  an  old  debt 
old  debt  may  bo  said  to  be  revived.     It  is  received  as'  a  coS 
promise.     If  the  creditor  simply  aoknowledtres  an  old  debt,  tl,   n^iiiuiiiuii 
that  simple  acknowledgment  a  promise  to-  pay  it,  for  wWeh  promr^roTd  dTbt 
u  a  sufficient  consideration.     This  is  the  lan^iiacro  of  Vice-chancellor  Wigram. 
,    ««d  ,n  Philhps  ...  Pbilipp,.  reported  jn  .3  H.  2Sl,  209.  and  referred  to  in^b^ 
sequent  cases,  particularly Jn  IJuekmaster  H  aU  vs.     R«ssell,  If)  U.B.,  N.S 
J40.     Atthis  late  day  I  do  not  think  ^e,.8hould  lay  ^own  a  different  rule  4  ta 
t  eeffi^e   of  acknowled,,ment.vtotafee..  e..o...i.knhe  statu  e;    Thee^ideJ 

h:;l tl  '  Tlv  p'''"  T  ""  ''''-'''  '"''''  '^  ^^y  ''^  mdebted^W 
iourt  thlt  .  '  !?-'""-''-.•'-  to  Tho^nas  it  was  not  ar.ucd  before  'this 

Court  that  the  case  was  not  properly  decided  in  hrs.f.vour ;  and  «s  apaift«t  #il- 
U    If  heevidence  to e,s,al,lis,.li,a.i|i»y  „,,,,. ffi,j,„,  ,,^  ,y,,.^^  bein/cha',^  d 
^ouitly   and  severally   li.,ble,    the  j„.l,ment -w»s  proper  enou.h,  1,e  W 
solely  liable.     As  to  the  first  rfuestion  ..ubi^nittcfto  this  Court.  I  tM  there  wal 
suffi^iU    ev^ne^of^Wilgm    n.Win.V  i.debteelness  .to     the    aj^^^ 
i-,-88.44  with  ... terest  at f  per  cent,  since,.  1st,,  Janmry,  187L     As  <o*  t'he 
second,  I  do  n^hink  the  explanations  .iven  r.?the  evidence  inbeh«V„dvMiam 
Dar^,  were  ^,ient  to  exonerate  hi.„  from,  liability.     Third-^iioirtiS 
he  Code  as.xo  the  prescription  of  i„tere"st  to  five  years  does  not  apply  irf-  this' 
^e,as  tfie  prescript.on  began  l,ef}.r,e  the- Code,  was  promul«*leOourth^ 
Wlieth9r  the  m,Jer  ,n  .,uesti«n  w,s  com,„ereial  or  not,  thc.|emedy  is  notbarred' 
by  the  lapse  of   five  years  before  the  bringing  of  the  aefi^^J    Fifth-Six  years 
bad  not  elapsed  before  the.commencementof  this  action.since  the  written  acknow- 
edgiuen   was  iimde  by  Willia^  Darliiig,  which  to^ok  the  case  out  of  the  Statute. 
^r5      IrT  °"'  '"■^"'''  b(#ethis-  Court  that  the  plea  of  <5o,nponsation  for 
ho,Ti  and  lodging  was-cstablished  by  appellant.     If  it  had  been  ari«?r%  think 
the  evidence  w«s  mjt^fHcient  to  systai,*  the/plea.     The  rate  of  iin terest  in  tlii^ 
i^ccount  wa«  wx  per  c^t.  f^r  annum  n.akin^..anfiual   rests.     In  this  way   tbo  . 
account  was  rendered  by  Darling  &  Co. .  and  Isabctla  K.rling  did  not  object     It 

may  be  considered,  theref,fe.  that  4his  wastheiliode  agreed  upon  betweed  the 
parties^  as.  to   th,  interest,  and,  a^eoniiug  to  that  'mode, 'the  plaintiffs  should  be  " 
eotuled  to  recover.    I  do  not  quite  ^mdeistand  how  tht^arned  Judge  in  the  Supe- 
nor  ^ourt  fixed  the  amount  to  bb  weovercd  from,  the  defendant,  WiUiamDar- 
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ling,  at  $1,7^6.42  balancesliown  to  be  due  on  31st  December,  1863,  under  plaia- 
tiff'scxbibit  No.  2,  within tcrest  on  81,661.23,  balance  due  3 1st, December,  1863, 
until  perfect  payiiient  an  J  cost-4.  I  f  iil  to  sec  why  the  balance  on  SlstDecembcr, 
1803,  shoulil  be  fixed  as  tlie  sum  duo,  or  why  that  balance  should  not  carry  in- 
terest until  payment.  If  tlie  raodu  adf>ptcd  of  computing  interfesl,  and  infikin<» 
annual  rests  anterior  to»l  863,  be  correct,  it  seems  to  me  it  should  be  followed  up 
to  the  time  of  the  Ijrirfglng  of  the  suit,  or  -to  the  last  balance  which  would  have 
been  struck  previous  to  the  bringing  of  this  action.  Taking  the  balance  of  ^be 
account,  say  on  1st  January,  1871,  as  stated  in  William  Darling's  account  at 
82,535,  and  allowing  for  the  excess  of  the  five  payments' of  interest  credited  with 
the  interest  thereon  computed  in  the  same  way,  I  make  |the  balance  due  the 
plaintiff;  .^2288.42,  bearing  interest  from  the  "J^i^  January,  1871,  which,  I 
think  is  the  proper  amount  to  find  against  thcdefendant,  with  costs. 
Ritchie,  J.,  concurred.  /         * 

.  Strong,  J.,  agreed  with  the  Chief  Justice.  He  was  fully  of  opinion  that  the 
transaction  was  not  ef  a  commercial  .character,  and' the  rule  laid  down  in  the  case 
of  Whishaw  ti«.  Gilmotiraiust  be  adhered  to. 

■^  Taschereau,  J.— The  action  in  the  Superior  Court  was  instituted  by 
George  Templeton,  as  universal  legatee  of;  his  deceased  wife,  Isabella  Dialing, 
Temploton  died  during  the  pendency  of  the  suit ;  the  respondents,  as  exwiators 
of  his  will,  took  up  the  insbmce  in  the  place  of  said  Templeton.  Th^  action 
was  brou-jht  against  the  appellint  and  his  brother  Thomas  Darling  for  $1,S^12.08^  - 
and  interest  from  31st  December,  1865,  as  per  settlement  of  account,  for  loan 
of  monies  at  different  times  from  1858  to  1860.  The  appellant  ftled  several 
pleas,  but  only  the  following' need  be  considered  under  the  present  appeal: 
1st.  Plea  of  prescription  of  5  years;  2nd.  Plea  of  prescription  of  6  years; 
3rd.  Plea  of  compensation  by  a  coiJinter  claim  for  {board  and  lodging  from 
September,  1858,  to  November,  1862,  at  the  rate  of  S300  per  annum ;  4th 
The  general  issue.  We  are  of  opinion  that  the  judgment  of  the  Court  below 
should  be  confirmed.  It  is  evident  that  the  pleas  of  prescription  of  five  and 
six  years  cannot  be  maintained  for  one  instant,  the  debt  claimed  not  being  of  a 
commercial  nature.  It  consists  in  two  separate  loans  of  money  bearing  interest,, 
made  by  a  non-trader  to  traders,  it  is  true,  but  such  a  loan  cannot  be  ooi^dered ' 
as  a  commercial  transaction.  This  proposition  was  adhered  to  in  the  case  of 
Whishaw  vs.  Oilmour,  15  L.  C.  L.  R.  p.  177,  and  we  find  the  same  rule  of  law 
laid  down  in  1  Pardessus  Droit  Commercial,  pp.  5  to  89;  Gonjet  &  Merger,. 
Acte  de  Commerce,  p.  15,  No.  153 ;  1  Dalloz  Dictr.,  Acte  de  Commerce,  p.  34, 
No  456 ;  Bedarride  des  Commer^ants,  Nos.  26, 27, 246-247-248 ;  Sebire  &  Carte- 
ret, Commerce,  p.  560,  Nos.  204  to  267,  and  the  Court  of  Queen's  Bench  which 
confirmed  the  judgment  appealed  from  assented  to  the  same  doctrine.  Even 
admitting,  for  the  sake  of  argument,  that  the  debt  claimed  was  one  of  a  commer- 
cial nature,  the  prescription  of  five  years  would  not  apply  as  being  a  new  pre» 
soription  created  by  the  code  (which  came  in  force  on  the  1st  August,  1866,) 
and  under  article  2260.  All  prescriptions  begun  before- the  code  must  be 
governed  by  the  former  laws.  The  debt  being  of  a  civil,  and  not  of  a  commer- 
cial nature,  the  prescription  of  six  years  cannot  apply,  nor,  if  commercial,  can 
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the  contention  of  the  a^^llants,  that  the  debt  has  not  been  acknowledged  by  any 
wnting  of  his.  be  of  any  Wil.  for  the  entries  in  his-books  are,  according  to  our 
laws,   concludve  proof  igainst  him  unless  otherwise  explained,  or  an  error  h 
accounted  for,   and   in   ihfs  case  I  am  satisfied  that  there  has  been  no  error. 
This  alsa  disposes  of  the  nlca  of  general  iasue  fyled  by  the  appellant.     Now  as 
to  the  plea  of  compensaiioi.,  daiminK  $1,200  from  the  respondent  for  boal-d  and 
lodging.^at  difiFerent  times.ifrom  4858  to  1862,  we  are  o^opinion  that  the  claim 
cannot  bo  entertained.     :^  proof  of  a  contract  for  board  was  made;    of,  tho 
contrary,   ,t  seems  that  it  was  on  the  invitation  of  the  appellant  t|iat  Isabella 
Darling  went  to  live  with  l^im.     To  show  his  iatention  of  chai-ing  for  this 
board    appellant  should  haVe   included  this  item  in  the  accounts  ho  furnished 
Jlrs.  Templeton  whilst  she  ^as  living  with  him.     If  we  take  into  consideration 
the  relationship  of  the  partieV,  the  rendering  of  the  accounts  without  such  a 
charge,  and  all  the  surroundijig  circumstances,  I  think  we  may  safely  come'  to 
the  «)nclusion  that  no  inten|ion  ever  existed  in  appellant's  mind  to  charge 
boarder  lodging  to  a  sister  whp  came  to  his  house  by  invitaUon.    We,  therefore 
dismiss  this  plea  as  not  proved,   and  confirm  the  judgment  of  the  Court 
of  Queen  s  Bench,  for  the  Prdvince  of  Quebec,  with  costs  in  this  Court  as  well 
as  in  the  other  Courts  ^pealedl  from,  with  a  slight  alteration  as  to*^  amount. 
^  louRNlEB,  J.—The  principall  question  raised  in  this  case  may  be  resumed  in 
the  enquiry,  whether  the  contract  upon  which  the  action  is  baaed  in  this  case  is 
a  commercial  transaction  or  not.  *  It  is  sufficient  to  determine  the  true  character 
of  It,  and  to  record  a  few  words  ^as  to  what  lias  taken  place,  and  the  quality  of 
the  contracting  parties  at  tWs  period.    On  3rd  March,  1858,  William  Darling 
merchant,  of  Montreal,  deceived  from  Wm.  Darling,  senior,  bis  father,  for  the" 
benefit  of  his  sister  Isabella  Darlin-,  the  sum  of  £120  sterling,  equal  to  «581 
currency;  subsequently  the  latter  bWme  legatee  of  another  sum  of  $800,  by 
virtue  of  the  will  of  David  Darling,  .hei^irothcr.    William  Darli^  Steae^as 
charged  with  attending  to  the  execution  6f  this  wilK     These  two  sums  having 
beenJeft  with  him  b^%ay  of  a  loan  at  ^x  per  cent,  interest  per  annum  he  gave 
M  account  of  it  to  his  sister  up  to  the  3lst  December,  1867.     At  this  time  ho 
appeared  to  be  by  so  much  indebted,  bv  ^he^ks  to  the  firm  of  William  Darling 
&  Company,  as  well  as  by  a  statement  of  account  fumfahed  by  the  said  Williaip    ..^• 
T  Sf'  ^"'P''^'"S  therein  accrued  intei^st,  in  the  sum  of  $1,746.72  currency.  Jft" 
Isabelli  Darling  had  never  done  any  business,  and  did  riot  appear  to  have  don«  ^^    '' 
anything  save  placing  her  money  in  thefirn^  of  William  Darling  and  Co.,  with  a 
view  t»  traffic  atid  speculation.   By  the  mere  fact  that  William  Darling  was  a  mer- 
chant, did  the  loan  then  made  to  him  partake  on  that  account  of  a  commercial  cha- 
wcter,  and  be  an  act  To  which  prescription,  asesUblishcd  by  the  lOth  and  11th 
Victoria,  chap    11,  became  applicable  ?    It  is  understood  that,  on  the  part  of 
Isabella  Darling,  that  act  was  riot  a  commercial  one.     It  was  a  civil  contract 
for  the  placing  of  her  funds  in  a  manner  with  which  speculailon  had  nothing  to 
do,  and,  consequAntly,  removed,  in  so  far  as  thepw?  and  prescription  is  con- 
cemed,  under  the  rules  relating  to  Icyins.     As  will  be  seen  by  the  following 
authorities,  the  contract  can  be  considered  in  France  as  a  civil  operation  on  the 
part  of  IsabeUa  Darling  and  as  a  commercial  transaction  on  the  part  of  William 
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Darling  (Dalloz,  Ist  toI.  Diotionnaire  de  Legislation,  No.  5),  "  The  same  act  caa 
only  be  commercial  on  the  part  of  one  of  the  parties,"  .  Thus  in  the  fease  of  a  sale 
the  purchaser  could  break  an  act  of  .«ale,  whilst  the  seller  could  only  bind  himself 
to  a  civil  and  reciprocal  co-operation  (Do  Villeneuve  &  Masse,  Dictionnaire  du    / 
Contentieux,  p.  15,  No.  153.)  «'  The  obligations  o*"  a  merchant  for  the  benefit  of  / 
anon-merchant  when  the  case  is  commercial  arc  commercial  transactions  in  regard 
to  the  merchant  only."     This  double  character  given  to  the  same  act  in  the 
French  tegislation  provides  for  a  division  of  jurisdictions,  attributing  to  a  com- 
mercial tribunal  the  decision  of  commercial  matters  and  to  civil  tribunals  that  of 
casesofa  civil  nature.     There  are  many  ciaes  in  France  in  which  is  given  a 
commercial  character  to  an  act  only  to  define  jurisdiction.     For  example,  if  the 
loan  made  to  a  merchant  is  declared  to  be  for  him  a  commercial  act,  th'at  is  to 
j  submit  it  to  the  jurisdiction  of  a  commercial  tribunal  which  can  decree  against 
him  contrainte  jKir  co'rps  to  force  him  to  fulfil  his  obligations,  or  declare  himself 
inst^verit.     But  the  merchant  cannot  bring  there  Lis  opponent.     Ifheorsbe 
did  not  enter  into, a  commercial  act,  he  would.be  obliged  to  summon, them 
before  the  civil  tribunal,  which  would  apply  to  the  contract  all  the  rtiles  oLaivil 
law  which  govern  it.     This  is  what  Dalioz,  vol.  1,  Dictionnaire  de  Legisktion, 
-  No.  207  says :  "  but  consular  jurisdiction  does  not  extend  to  the  lender,  who  has 
not  personally  entered  into  a  commercial  act,  even  wlien  the  agreement  entered 
into  between  them  and  the  merchant  had  for  its  object  the  business  in  which 
the  latter  was  engaged."     Gouje^  &  Merger,  Dictionnaire  de  Commertse,  No. 
2,425,  No.  1.     "  That  which  gives  in  general   to  an  act  a  commercial  character 
is  ipeculation  ;  wery  operation  with  a  view  to  business  with  the  intention  of  obtain- 
in^  benefit  frijm  it,' constitutes  &  comniercial,  transaction,"  No.  23,  24.  Honce, 
from  the  sameiprinciple,  it  results  that  *  contract  cau  bo  CDinmercial  on  the  pan 
x»f  one  of  the  ]p\rties,  and  civil  on  the  part  ofjJjTbtlicr,  if  one  of  them  only  has 
had  iu  view  thp  realization  of  b<fliedt.     However,  there  >xist§t  tliis  differencj 
between  merchdpts  and'\ion:morciiants,  that  the  formcf  are,  until* |dM|^to  the 
Contrary,  supposed  to  have  acted  in  the  interest  of  dieir  busintfflHffst  tlie 
latter  are  also  considered,  until  proved  to  the  contrary,  inpt  to  ha^fee^Tnded  to 
enter  upon  a  commercial  operation,     In  tlie  Province  of  QuiAec,  -^here  this 
division  of  jurisdiction  dociftjt  Ssxist,  there  is  not  the  .same  reafcn  foj  .giving  to 
the  same  transaction  this  doable  siijinificance.     If  the  contract  iMivilyin  its 
nature,  it  does  not  change  its  chtfracter,  because  one  of  the  parties  in\i8  a  mer- 
chant.    A  question  exactly  similai;  to  this  was  dwsided'-by  the  Court  of  Queen's 
Bench,  in  Appeal.   It  was  that  of/ Whishaw  vs.  Gilmour,  15  L.  0.  Repwte,  p. 
117.     In  this'  case  the  question  Was  also  of  a  loan  of  a  sum  Of  money,  by  a  tfon- 
merchant  to  merchants,  who  opUsed  to  the' suit  the  plea  of  pr^cription  of  sk 
years,  invoked  upon  the  priopipte,  that  tjie  transaction  was,  uppn  their  part,  a 
business  act,  and  it  was  due  to  jhem  that  this  right  o^"  prescription  should  pre- 
vail.    Their  pretention  was  refected;    Although   the  judges  were  divided  in 
opinion,  there  never  was  a  decision  to4be  contrary,  and  this  point  has  been  con- 
sidered set^ed  by  that  judgmei/t.    I  ana  of  opinion  that,  in  this  ease  as  in  that 
of  Whishaw  and  Gilmour,  the  4iily  prescription  applicable  is  that  of  thirty  years. 
Theresas  also  a  plea  of  oomifensation,  which  was  not  like  that  of  prescription. 
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No  proof  has  been  made  establishin/an  agreement  that  the  said  lobelia  Darling 
should  pay  for  her  board  and  lodging  in  the  family  of  her  brother  William 
leaning,  and  nothing  was  shown  that  he  had  ever  the  intention  of  making  such 
an  account.  For  these  reason^  I  am  of  opinion  that  the  judgment  of  the 
(iueen  s  Bench  in  appeal  shduld  be  confirmed  with  costs,  modified  in  the  manner 
mentioned  by  the  Honourable/Chief  Justice.. 

Henby,  J._I  agree  with  the  views  expressed  by  the  Chief,  and  my  other 
coleagucs,  as  to  the  nature  of  the  transaction.  The  case  of  Whishaw  vs. 
iTilmour  IS  in  point,  and  the  transaction  must  be  considered  as  bein"  non- 
commercial, and  the  only  prescription  applicable  is  that  of  thirty  years.     ° 

Cross,  Lunn  &  Davidson,  for  appellants.        ''"^^°"*  '^  ^^  ^^  '^^'^'^:    > 
Bethune  &  Bethune,  for  respondent!".  -* 

^     (8.B.) 

■ _  _  /  -.,■.-■■■ 

SUPERIOR  Court,  m?.  ~      # 

MONTREAL,  20th  FEBRUARY,  1877. 

Coram  ToEBANCB,  J.         ./  / 

'  '      ■    ■  No.  453.;  '       ■;■         \  ■■'■--     \  ■ 

Ex  parte  McCamhridge,  Petitioneir  for  Writ  of  Certiorari, 


Oarltng 

and- 

Brown  et  ti. 


AND 


;^  '^«  C  ^fwioyew.  Police  Magistrate, 

., -ff.  5e//e»wnre,  Prosecutor.  ' 

Cebtiobabi— Condition  PbeCedent. 

HH.D:-lhat  an  applicant  for  a  writ  of  ccrliorarl  to  reraovo  a  conviction  for  violation  of  tho 

that  Alir*,*'  *•  ""•  ''■"'  "  '**'""^  *"  •°*«''''«  -J^"""  P'«'W«»  fw  by  8  195  of 
tliat  Act  before  Uo can  malce-tilie  application.  j        »»k 

A  ^^Pf  *'°°^'  ^^^  ^^'n  convicted  for  violation  of  the  Quebec  License  Act, 
-A.  D.  1870,  ^.,      ■. 

Devlin,  for  petitioner,  applied  to  the  Court'  for  a  writ  of  certiorari  Jo  brin.* 
up  the  proceedings  before  the  Cpurt.  »  ' 

5o«ri,oiim,  for  the  prosecutor,  objwted  that  the  .petitioner  had  not  complied 
with  the  requirements  of  the  Statute  of  Quebec,  34  Vic.  c.  2,  s.  196,  which 
required  the  previous  deposit,  witftia  forty-eight  hours  after  the  conviction,  of 
the  penalty  or  sum,  and  all  costf. 

Peb  Cubiam  :— This  point  has  already  been  depided  by  this  Court,  Mackay 
J.,  Ex  parte  Z)omy,  31  October,  1874,  and  Ex  parte  Co«paZ,  17  October' 
1874,  in  which  cases  tlw  writ  was  refused  because  the  deposiJ.-had  not  been 

»   n...  I-     e      \fi'  \  ,y;        .>    Writ  refused, 

it,  l^cy/t»i,  for  petitioner.  \  f^;;      >;      '  /   , 

.Boti<v)fOKiH,  for  prosecutor. '  \  V^^^  / 

CJ.K.)  .        .  \>-^  ■ 


...    -  .■^.  ..  ..  ^       .■■..  :^- — ^.^ 

\      ' 

i       •  ■  ■ 

* 

^ 

« 

'7:.\ 

* 

.    '.  \ 

1 

1; :  .  ^_   -■  ; 

->• 

' 

\ 

s.-' 

-  .    ■ . '/ 

■4--: 

.' 

■   ■■    ■   • 

,J 

,!"     1^;,- . 


!&•.-■  y^ 


182      * 


CII^qUIT  COURT,  1^77. 


-«*. 


;  CIRCUIT  COURT.  1877.     , 

pISTFICT  OF  BEDFORD,  ^th  JULY,  1877, 

Coram  Dunkin,  J. 

Ex  parte  Cooey,  Jr., 


■*g  i « 


Aim 


The  Mumcipality.of  the,County  of  Brome, 


u    Petitioner  ; 


Rkspondest. 


IISLD :— 1.— That  the  proTiMoht  of  the  Temperance  Act  of  1864  have  not  been  repealed  or  amendod 
by  the  Manlcipal  Code  or  8Ub«equent  legislation,  go  a«  to  prevent  the  enactment  of 
.'  "by-law  thereunder  for  the  prohibition  of  the  sale  of  spirituous  liquors. 

,  2.— That  the  regulation  of  the  traffic  in  intoxicating  liquors  is  within  the  Jurisdiction  of 

the  Parliament  of  Canada. 

Pes.  Cdbiah.— The  Petitioner,  a  municipal  elector  of  the  County  of  Brome, 
petitions,  under  article  698  of  the  Municipal  Code,  for  the  anpulnient  of  a  by-law 
'under  authority  and  for  enforcement  of  the  Temperance  Act  of  l8tJ4,  in  force 
for  that  County,  as  having  been.by  the  County  Council  passed  and  submitted  for 
approval  of  the  municipal  electors  of  the  County,  and  by  them  approved  in 
April  last. 

His  petition  sets  forth  in  a  variety  of  forms  the  propo-'ition  that  the  by-law  is 
a  nullity,  because  the  Temperance  Act  of  1864  is  not  now  so  in  force  in  thisPror 
vince  as  to  warri<|jt  the  passing  of  such  a  by-law,;  and  adds,  as  a  further  reason, 
that  "  as  matter  of  fact  the  municipal  electors  of  said  County  of  Brome  did  not 
voie  for  the  approval  or  disapproval  of  said  by-law,  and  more  especially  in  the 
municipality  of  the  a^est  part  *of  the  Township  of  Bolton,  in  said  County  of 
Brome,  no  vote  was  taken  ofi  said  by-law,  nor  was  an  opportunity  afforded  tpe 
municipal  electors  of  said  local  municipality  of  the  west  part  of  the  Township 
of  Bolton  to  vote  for  the  apprt^al  or  disapproval  of  said  by-law," 

The  Council  have  put  in  no  written  answer  to  the  petition. 

It  is  shown,  at  etfquete,  that  the  petitioner  was  at  the  time,  and  is,  a  duly  qua- 
lified municipal  elector  of  the  Township  and  County  of  Brome ;  that  the  by-law 
impugned  is  in  the  form  required  by  the  Temperance  Act ;  that  the  number  of 
votes  polled  for  it  in  the  County  stands  duly  certified  by  the  Warden,  under 
counter-signature  of  the  Secretary-Treasurer,  as  579, — and  the  number  of  votes 
polled  against  it,  as  58,— showing  a  majority  of  521  in  its  favor ;  and  that  from 
the  local  municipality  of  West  Bolton  (one  of  the  six  of  which  the  County  is 
composed)  the  return  of  the  May6r,  who  presided  at  the  meeting  held  for  the 
poll  tliere,  was  aa  follows : — 

"  I  hereby  certify  that  I  opened  the  meeting  at  the  Brill  school  housft,  for 

the  purposfe  of  taking  the  votes'for  or  against  the- by-law  for  the  prohibition  of 

the  sale  of  sprrituoijis  licjuors,  on  Monday  the  16th  instant.     After  the  reading 

of  the  by-law,  there  being  no  opposition,  I  deemed  it  my  duty  to  declare  the 

•  by-law  carried,  according  to  the  piovisicns  of  the  amendments  of  35  Vic,  chap- 
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8,  8eo.*8*tand  36  V^c,  chiip.  21 ,  sec.  17,  which  laws  I  supposed  attained  [sic] 
in  case  of  such  election." 


Ex  parte 

Cooejr,  'Jr.,  Md 

Hnnloiptlitr 

TBl'ee  questions  present  themselves ;  the  first  and  second,  directly— the  third,  co.  of  Brome. 


incidentally. 

1.  Has  the  Temperance  Act  of  1864  so  lost  force,  from  repeal  or  amendment, 
that  this  by-law  is  a  nullity  ? 

2,  Is  this'bylaw  a  nullity,  by  reason  of  the  procedure  in  West  Bolton  thus 
objected  toi? 

.3.  Is  it  a  "municipal  by-law,"  within  the  purview  of  Articles  698-708  inclu- 
sive, 0^  the  Municipal  Code;  so  as  to  fall  within  the  exceptional  summary 
jurisdiction  thereby  created,  of  the  Circuit  Court  or  District  Magistrate's  Court, 
on  petittpiity  aiiy  ffimiieipal  etefetor?*  .         " 

Thestf  questions,  and  more  especially  the  fiist  and  second,  have  been  vefy  ably 
arpued  before  the  Court ;  and  it  has  flow  to^pass  upon  them. 

On  the  first  and  chief  of  theta,  several  judgments  have  been  rendered,  inde- 
pendently of  one  another,  adverse  to  the  pretentions  of  the  petitioner;  one  in 
this  Court,  last  September,  by  the  learned  Judge  (Caron)  theh  sitting  here ; 
two  others,  in  the  Circuit  Court  for  the  District  of  terrebonne  and  County  of 
Argenteuil  respectively,  by  the  learned  Judges  (Papineau  and  Bourgisois)  tVre 
sitting.  The  importance,  however,  of  the  matter,  the  interest  taken  in  it,  i|id 
the  earnestness  with  which  this  petition  has  been  argued,  seem  to  warraW  (if 
not  to  require)  that  the  decision  here  to  be  given  as  to  it  should  not  at  all\eBt, 
or  seem  to  rest,  upon  this  fact. 

The  Lower  Caiiada  Municipal  and  Road  Act,  1855,  (18  Vic,  c.  100)  the  first 
that  provided  in  Lower  Canada  for  joint  action  of  County  and  Local  Councils, 
was  also  the  first  to  give  express  power  of  local  by-I«w  regulation,  within  Lower 
Canada,  as  to  sale  of  intoxicating  liquors.  BvJts  Section  123,  subsection  6,  it 
pave  this  power  in  apparently  large  nieasure  to  Its  Local  Councijg.  They  might 
regulate  all  retailors  "in  places  other  than  hotCses  of  public  entertainment.''-^    '  \        \i 

the  conditions  and  price  of  their  licenses,— -and  their  number.  Or,  they  might 
prevent  absolutely  "  the  sale  of  wiue  or  brandy,  or  other  «pirituou8  liquor8,-alc 
or  beer,  or  any  of  them,  by  retail."  And  they  might  otherwise  enact  as  they 
pleased,  "forgiving  full  effect  to  any  such  by-law,  and  for  imposing  peualtios 
for  the  contravention  thereof." 

The  amending  Municipal  Act  of  1856,  (18,  20  Vic,  c  101,)  by  its  8th  sec- 
tion, gave  power  to  County  Councils,  in   the  month  of  Jklarch,  yearly,   by 
,.by-law —  ,  v  ■  ' 

1^  Either  to  prohibit  all  sale  of  intoxicating  liquors,  or  to  permit  such  sale 
subject  to  such  limitations  as  they  uii^ht  deem  expedient. 

2.  To  determine  under  what  restrictions  and  conditions,  and  in  what  manner, 
licenses  for  guch  sale,  whether  in  tiverns  or  elsewhere,  should  be  granted. 
'.   3.  To  fix  the  price  of  such  licenses, — only  not  reducing  them  below  what 
thiji  (1855)  was  payable.  -^ 

4.  To  order  and  govern  all  ret  dleis,  "  as  they  may  deem  proper  for  the  pre- 
vention of  drunkenness."  I 

By  its  11th  {fectloa,  the  sime  Act  j. are  power  to  all  Local  Coiilieils  "  to  pre- 
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Munici|_.„,i,y  -  JailcJ  to  pass  a-^rarcl,  by-law  in  the  premises  ^  ^  ''"'^ 

h    JnT     Y  .  ^      K       '  ''•.-*  -""'"»*'""'?J  in  force  these  provisions  of  185.? 
but^epcale.1  those  above  rocitcl,  of  1855  "•  'oo  , 

of    St.4  was  passed  ;  applicable  er,„ally  t.  Lower  and  Upper  Cana.K  and  pur 
P?r..n.  to  x.,ake  no  ehnn.e  in  the  n.nnieipal  systeu.  of  either.     Sect  o„"  U  0 
.nct«..ye,  an    sections  37  and  TJ8,  deal  with  the  enactment  and  repeal  of  bv  law,  ^ 
under  It,  and  ,n  .some  measure  with  their  possible  annulment.     Sections  U-36 

hfZedr  7    .   •  ^■^"''''"'''''^-'"^  pcnaUnd  with 

t  ofen  :  f  •-"'•"'•cc.nent;  and  on  all  these  points,  aim  at  complete- 

ne^sf  enactment,  ^.n,  n^^^^^^^ 

*  ltd  Ir"  7         .'  by-law  legislation.     S^H,tions  39-49  inclusive  .re  not  of  / 

.   lc«al  appl  cation,  and  are  here  unmatorial ;  as  |also  are  the  interpreting  Section/ 
50  and  51,  and  the  other  two  Sections  of  the  Act  / 

The  Act  provides  that  "  the  munjpipal  cciuncil  of  any  county,  city,  liwn, 
township,  parish  or  incorporated  village,"  in  Uat  was  then  the  Prb';ince  o 
Canada,-tf.at  ^s  tx,  say,  within  L6wcr  CanadLevo?  County.  CiCy  or  Local 
.     .  t:«unc.i-.<  beside,  the  powers  at  present  conferred  «pon;itby><^'h^ 

at  any  time  to  pass  a  by-law  "  of  short  and  simile  fon^,  foi^^rohibiting  sale  of 
ntoxicating  liquors,  and  issue  of  licenses  thercfir,  "ijt^o  such  counly,  city 
town  township,  parish  or  incorporated  village,  uM^ 

ment  of  his  Act,  and  subject  to  the  provisions  herebJenacted."  When  passing 
nch  by-law,  any  Councn,  if  it  pleases,  liiay  order\  il  submission  for  .approval"  ' 
to  he  municipal  electors  of  the  municipality.  W!iere4/such  by-law  is  in  force,  J 
but,  in  cn.ses  where  a  popular  vote  has  gone  against  \l  then  only  .after  ^term  of 
two  years  fiou.  such  votc,_a„y  thirty  or  more  elccf  rs,  T,y'a  procedure  easy  to 
follow,  may  then.selves  obtnin   a  direct  vote  of  theUetors,  on  the  adoption  of 
such  a  by-law.     No  such  by-law  can  bo  repealed  within  a  year  after  the  day  of 
IS  connnunication  to  the  Revenue  Officer  ;  nor  yet,  if  approved  or  adopt'l  by    ^ 
the  olcctQis,  unless  with  the  approval  of  the  repeal  on  ffieic  part.     Rcpei^f  a 
county  bv-I.w  leaves  in  force  any  ant.co  lent  W  .1   by-laws.     And  the  oSeils 
of  any  two  or^lnoi-e  neighboring  municipalities,  having  such  a  by-law  in  force, 
may  by  a  fuitlor  by-l:.w  (approved  always  by  their  electors,  rcpeetivvly)  con- 
cur in  and  confirm  each  other's  l.y-law.f     Ip  which  ease  ropeal  thcreofe'm  only 
be  obtained    'with  the  like  eoncurrenee  in  and  confirmation  of  such  repeal,  on 
the  part  of  the  municipalities  in  f|uostion''  ^ 

•^    In  IStJO^by -the  Aet  20,  30  Vi^.,  c.  32,  ss  2-13  {^elu.ive.  the  intoxieatin? 
^u,norsela„sosof  the  Consolidated;MuniaipaI  Act  were  so  amended   as  to  give 
to.  LocahCouneils,  in  pl.ce  of  the  mere  power  to  prohibit  jn  any  year,  when  their^. 

"?£"""'"  '""""''  *'  *'"'*'  "'"  ™?''«  substantive  power,  yearly,  before  the 
second^Wedtfesday  in  March,Jo  paSs  any  of  the  various  kinds  of  by-law  (pro- 
hibitory or  otl.eiwise  regulative)  which;  under  the  Consolidated  MuiHeipal  Act, 
a  County  Council  might  pass  at  any  time  during  that  month. 

With  the  law  in  this  state,  came  the  great  change  in  our  legislative  system, 
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_  Wught  abouyty  Confcdoration.    A  precise  appreciation  of  this  chah'gd,  in  one      e^  jJi^ 
^of  its  miiayypects,  is  neceajary  in  order  to  tha  fohuingof  a  right  and  thorough  ^^Znidp'ilH?'' 
judgment;©)!  the  matter  hero  involved.  .  of'ne 

The  l^^th  section  of  the  British  North  America  Act,  18fi7,  muiiitains  in  ftrrae    '*'°''^""°'' 
all  laws  'subsisting  at  the  Union,  subject  (save  in  so  fir  m  thoy  mi^ht  be  of 

iinperi;rlcnactment)  to  repealor  amendment  by  the  Parliament  of  Canada  or  by  ,< 

the  legislature  of  the  proper  Province,— according  to  the  autliority  of  either 

under  that  Act.  ""'^  ' 

/The  9l8t  Section  declares  that  "  the  exclusive  legislative  authority  of  the  Par-  ■ 

/liamerit  of  Canada  extends  to  all  matters  coming  within  the  classes  of  subjects 
/  therein  enumerated,—"  the  regulation  of  trade  and  commenjc  "  bjjing  the  second 
of  them.  And,  as  if  to  give  extreme  emphasis  to  thi*  jitar^and  strong  enact- 
ment, it  adds  unnecessarily,  that  '♦  any  matter  coming  within  any  of  th^  classes 
of  subjects  enumerated  in  tlii^  section  shall  not  be  deemed  to  cohie  within  the 
class  of  matters  of  a  local  o^  private  nature  comprised  in  the  cnunmration  of  tlie 
classes  of  subjects  by  this  Act  assigned  exclusively  to  the  Legislatures  of  tha 
Provinces."  ----  '^ 

The  92nd  section  goes  on  to  provide,  that  in  each  Province  "  the  Legislature 
niny  exclusively  make  laws  in  relation  to  matters  coming  within  the  cLses  of 
subjects  next  hereinafter  cnumer.ited,"  four  of  these  being,-"  8.  Municipal 
institutions  in  the  Province,-9.  Shop,  saloon,  tavern,  auctioneer  and  other 
licenses  in  order  to  the  raising  of  a  revenue  for  prflvincial,  local  or  municipal 
purposes,"—"  13.  Property  and  civil  rights  in  the  Province,"— and  "  16.  Gene- 
rally,  all  matters  of  a  merely  local  or  private  nature  in  the  Province." 

It  must  be  admitted  that  the  wording'  of  these  sections  is  open  to  criticism 
It  has  been  said,  and  truly  said,  that  the  exclusive  power  to  legislate  as  to 
I' shop,  saloon,  tavern,  auctioneer  and  otlier  licenses,"  is  necessarily  a  power  of 
iuterferjjrfce,  to  a  certain  extent,  with  "  the  regulation  of  trade  and  commerce." 
But,  at  least  this  mucii  is  clear  and  cortain,  that  such  power  of  interference  is 
narrowly  enough  and  precisely  enough  restricted  by  the  afterwords,  '•  in  order  to 
the  rai.sing  of  a  revenue  for  provincial,  local  or  niuuicip;il  purposes."  Legislative 
power  over  licenses  is  obviously  given  to  that  end  only.  The  indirect  Tntcrfer- 
encp  with  trade  which  it  invorves  cm  go  no%irtl)er.       - 

'There  is,  again,  a  possible  sense  of  words.f^der  which  the  exclusive  power  to 
legishite  as  to  "  property  and  civil  rights  in  the  Provinc(^'  might  involve  a  power  to 
legislate  at  least  in  some  measure  for  "  regulation  of  tfade  and  commerce  "  therein/ 
But  a  sense  must  be  sought,  on  tlieone  haiid  i'or'ty  woids  ''  trade  and  commerce," 
aEd  on  the  other  for  the  words  "  property  sliM 4 vil  rights,"  which  shall  not  iii- 
,  volvf  this  consequencei  And  such  sense  readily  presents  itself.  The  distinction 
between  commercial  and  ordinary  (that  is  to  say,  civil  non- commercial)  law, 
similar  to  everybody,  rests  upon  it.  Whatever  iif  civil  law  pffecting  men's 
tradin^d  commercial  relations  is  not  common  to 'these  and  to  men's  relations 
otherwiliB^is  law  regulative  of  trade  and  commerce.  Whatever  else  of  civil  law 
affects  men's  property  and  civil,  rights,  is  what  we  call  law  regulaiive  of  property 
and  civil  rights.  The  former,  here,  rests  wholly  witl^,  Pariiament.  Only  the  ■ 
latter  rests  with  the  Legislatures ;  and  even  that,  subject  to  heavy  further  reduc- 
"■■--■  -  .         .  % 
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K'^^in.!  ""'."'       ^''''"""''  """'"'^y  «"dc.n,.,.„e,  pnpcr  money,  wci;;ht8  and 

cfci?;"  "''"'"'•^:'  FO'">'^^'ry  noti%,  i„toro«t,  k-nl  tender,  insolvency,  patents  of  invcn- 

.Ii^mc.  *'""  "7  «'"'^'«vory,  copyri^l.tn,  naturalization,   marrin-e  and  divorce  etc     nil 

reserved  exclusively,  by  H.ction  91,  for  Parliament,  and  all  trenching  widek  o„ 

ivhnt  oil.crwj.se  would  have  tallcn  (under  auction  92)  within  the  ran.^e  of  property 

and  civil  rijrhts.  s 

^  xN'or  is  there  wnntinj;  a  sen.^  of  the  wordn  "municipal  ki-.titutions  in  the 
1  rovince,  which  would  extc...l  then,  also  over  ground  assign..!  exclusively  to 
Farlmnient.  and  notably  woul.l  limit  its  trade  and  commerce  power...  Under 
loRi^lation  not  federally  limited  in  that  behalf,  all  ..orts  of  power,  aro  of  course 
^more  or  l^s  delcffited  to  municipal  bodicH,  whenever  convoWence  may  .«cem  so 
f  to  re<,u,r,.  But  for  a  Lej^islature  of  strictly  limited  jurisdiction,  nothing  is 
dearer  th..n  that  ,t  can  delegate  no  powers  beyond  those  it  can  directly  exerci.se 
Our  Legislature  can  delegate  no  power  of  regulation  of  trade  and  commerce. 

nor  over  fisheries,  nor  weights  and  measures,  nor  anything  else  matter  of  merfy 
Par hamentary  legislation.  Each  Provincial  Legislature,  alone,  can  create,  muivi- 
cpalitiCH,  properly  so  called,  establish  tJibif  funotionariea,  and  assign  them  their 
proper  duues  anji  their  powers, -b,it.alwa^9,*^hH^^he  limits  of  its  own. 
Whether  or  not  it  can  render  them  incaf  able  of  o<^er  duties  and  powers,  to  be 
delegated  by  Parliament;  is  a  question  that  ncednot  here  be  considered.  Our 
Legislature,  as  will  presently  be  seen,  has  bee6  careful  (by  Article  449  of  the 
,  3Iunrcipal  Code)  to  declare  them  not  so.  And  as  to  all  powers,  not  of  Pro- 
vineiy  competency,  so  to  speak,  which  they  may  hold  under  antecedent  delega- 
tion of  the  unlimited  Legidature  of  the  late  Province  of  Canada,  these  can  "be 
resumed  or  altered  by  Parliament  alone.  As  being  exercised  by  municipalities, 
they  may  be  styled  in  a  ceriain  sense  municipal.  But  such  sense  is  not  that  of 
the  Union  Act;  nor  even,  as  meye  matter  of  presumption  prima  foci^h  it 
that  of  Provincial  legislaticft  under  authority  of  the  Union  Act. 

Two  Acts,  then,  of  the  Quebec  Legislature,  passed  in  the  same  year  <1870> 
purport  to  interfere  with  the  operation  of  the  Temporapce  Act  of  1864 ;  one 
of  them,  the  Quebec  License  Act.  (^4  Vic,  c.  2>,-  the  btLcr,  the  Jlinicipal 
Code434  Vic,  0. 7).  > Xv,  ^  ^ 

The  Municipal  Code,  by  article  1086,  jjrofcsses  to  repeal  it  mi  a  nuifiber^of 
other  statutes,— but  in  reference  to  three  cases  only  :-^  ■  §^ 

1.  Where  there  is  a  provision  of  the  Code  "  having  expressly  or  implieW* 
thate«Feot;"  °     ^       -^  ^    y 

2.  Where  such  repealed  "  laws  are  contrary  to  or  inconsistent  with  any  p^ 
vision "  of  the  Code;  .  : 

3.  Where  "express 'provision  is"  ia  the  Code  "made  upon  the  particular 
matter  to  which  such  laws  relate." 

T  "^      ^  .      Tfte  License  Act,  by  section  197,  professes  to  repeal  part*  of  it,  along  with 

f  other  Acts  and  parts  of  Acts ;  but  only  "  in  so  far  aa  the  same  relate  to  this 

Province,  and  to  matters  within  the  control  of  the  Legwlature  of  Quebec." 

...fThe  parts  excepted  from  such  repeal  are,— .  .\  »      *. 

^.^T^.^-  Section^  1-10  inclusive,  and  sections  37  atad  38;  dealing  (as  already 

:  stated)  with  the  enaotment,  repeal  and  possible  aanalment  of  Temperance  Act 

-■■'    by-laws; — ^:  ■  "^  ^-^  '        >  ,      '        , 
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2.  The  2J  8ub-8cctton  of-8ootiou  II,   xcciioa  34,   tho  '2nil   sub-Rcctiou 
hcction  35,  and  the  3rd  sufe-section  of  acction  44 ;  all  (strm^'c  ti)  suy)  relating  ^-'ji^Jj^fl;^'}? 
exclusively  to  Upper  Canada ;  —  ''  ...  "/.l"«^. 

3.  Scetions  47  nnd  59-53  inclusivo ;  nil  initnntcrinl  licrc. 

Docs  either  of  these  Acts,  or  do  the  two  toj;ether,  effectively  rejwal  the  Tem- 
perance Act  of  18(>4,  as  to  upy  provision  hero  material  ?  Or,  to  put  tho  c:iso 
more  precisely.  Does  either,  or  do  the  two,  show  intention  on  the  part  of  the 
Legislature  so  to  do  ?  And,  whether  or  not,  h;w  the  Le^^i-lalurc  constitutionally 
the  power  so  to  do  ? 

To  begin  with  the  Code.  The  only  articles  in  it  \yhich  the  Court  finds  rele- 
vant in  any  sense  whatever  to  tho  former  of  the.'jc  questions  "arc  tho  following : 

1.  Artiule  449,  already  referred  to, — which,  by  expressly  providing  that  nil' 
councils,  besides  the  powers  vested  in  them  by  the  Code,  "  may  further  exercise 
those  conferred  on  them  by  any  other  law  not  inconsistent  with  this  Code,"  at 
least  shows  that  the  Legislature  knew  or  presumed  there  existed'other  powers  so 
conferred,  and  whieh  it  did  not  mean  or  did  not  assume  to  take  away. 

2.  Articles  525  and  561-570  inclu-oive,— whieh  assume  to  substitute  for  tho 
power  of  prohibition  or  other  regulation,  held  by  County  and  Local  Councils 
respectively,  under  the  Consolidated  Municipal -Act  lis  amended  in  1866,  and 
which  have  been  above  set  forth  in  outline,  certain  powers  of  prohibition  or 
other  regulation  niucb  less  extensive,  to  bo  held  by  Local  Councils  only.  But 
these  powers  ho  more  conflict  with  those  given  by  the  Temperance  Ac^'of  1864 
than  did  the  larger  powers  for  which  alone  they  stand  substituted. 

3.  Article  &72,— which  provides  that  "all  municipal  by-laws  and  all  pro- 
visions in  any  municipal  by-law,  relating  to  tho  sale  of  intoxieuiing  liquors,  in 
force  at  the  time  when  this  Code  comes  into  effect,  other  thah  tho^e  which  have 
been  made  in  virtue  of  articles  561  and  568,"  (that  is  to  say,  other  than  those 
inade  under  the  limited  powers  just  referred  to  as  newly  given  by  the  Cq^e  to 
Local  Councils  only)  "are  repealed,  dating  from  the  first  day  of  May  following 
the  coming  into  force  of  this  Code."  But  this  clause  indicative  though  it  doubt- 
less is  of  the  intention  of  its  framers  to  give  full  effect  to  the  repeal  by  the  Code 
of  the  provisions  just  referred  to,  of  the  Consolidated  Municipal  Act  as  amended 
in  1866,  deals  only  with  by-laws  passed,  and  not  wi|h  the  power  of  passing 
them.  Inference  may  be  drawn  from  it.^|^ch  the  Court  will  presently 
have  t^  allude  further— that  the  framers  «upe  Code,  rn  their  use  of  the  term 
"  iiit|nioipi»l  by-laws,"  meant  only  by-laws  passed  under  the  ol^  Consolidated. 
Municipal  Act  and  its  amendments,  or  to  be  passed  under  the  new  Code,  and 
were  not  thinking  of  such  as  might  have  been  or  might  be  passed  .under 
authority  of  other  legislation,  such  as  that  of  the  Temperance  Act  of  1864.  / 
But  certainly  no  inference  can  be  drawn  from  it,  that  they  meant  (always/ 
without  having  said  so)  to  repeal  such  other  legislation.  / 

The  contrary  inference,  indeed,  becomes  even  clear,  when  we  pass  on  to/ihe 
License  Act.  As  already  stated,  that  Act,  by  its  197th  section,  purpp^  to 
fepeal  (in  so  fur  only  as  the  Legislature  could)  certain  parts  only  of  t^  Tem- 
perance Act.  And  among  the  parts  specially  excepted  from  repeal  sf^  all  those 
clauses  which  provide  for  the  passing  of  Temperance  Act  hjA^^a,  either  by 
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cooe,^  r  «-«  ^"!"'*''''''  '''••  «'  '»'»'•«'"  P^P"'"'  vote,  or  by  di,«)t  popul.r  vote  without  Council 

Ma»[cig.lajr   action,  and  of  further  by-luwH  of  neighboring  luunicip.lities  for  mututt  con- 

Co.  Of  Bromc.  currenco  in  enforcing;  the  Temperance  Act.     Those  proVisicAs  of  law,  tterefore 

4ho  Le«ihl«turo  by  this  Act  declare  they  have  no  thouj,'ht^f  touchiiyr.     And 

i.idecd,  as  if  to  uiiiko  thin  croarer  still,  the  2.)l«t  aeotion  proceeds  to  onaot,  that 

^     ."  none  of  the  provisions  of  thii  Act  shwll  bo  supefsedcd  or  affected  by  any  Act 

passed  durin-  thv  present  sossion/'-the  Municipl  Code  bein«  one  of  such 

Acts.     Ly  d.,,t...et  uvowul  of  tl.o  LcKislaiure,  theroforo,  it^iw  thus  nof  meant 

4o8uiH,rscdcor  affect  those  prS^i-ions  of  the- Temperance  A*t.       "* 

It>uo  answer  t.,  this,  to  say  that  the  j.icci?se  Act  imp>rts  ropoal-as  ir 
duos,  ui  so  lar  us  the  Lc;;islature  could  effect  repenl-of  spotions  ll-3«  inolu- 
Mvc,of  the  TemiK,-rui.co  Act,  which  went  (as  atroadv  stated)   to  lay  down  the 
fUcct  ol  us  by-laws  us  prohibitive  and  penal,  and  th^  procedure  for  e..forcin« 
thcui.     The  Leji..-.luturo  cannet  bo  presumedio  have  maintained  the  machinery 
iur  pasMu^'  the,..,  in  sheer  mockery  ;  must  bo  held  to  ha*e  supposed  that  in*  the 
^^         License  act  or  elsewhere  there.could  be  found  a  sufficient  substitute  for  the  pro- 
visions It  mea,.t  to  sweep  aw^y.     Whether  it  was  ri«ht  or  wron-.  as  to  this,  ot 
as  tQ  Its  own   power  to  make  tlw  chants  it  meant  to-  make,  can  hero  matter 
nothi..-.     The  Court  has  bore  to  do  with  the  mere  m.itt^ir  of  tlio  pa.ssinR  of  this 
by-la*.     A  statute  declares^unnecessarily—lhat  the  scotifths  under  which'  it 
was  pushed  are  not  repealed.  »    ■  .■■■>. 

Nor  is  the  lorce  of  this  |.ct  at  all  met  by  the  hypothc^sia  ingeniously  pre^nted  - 
.at  tile  hearing,'  that  the  cxciptiou  of  tl.ese  sections  from  rope;.)  was  mennt,  and 
.operates,  to  save  them  in  r4|pect,  o|ily,  of  Tempcronce .  Act  by-laws  passed  by 
^         Lo«al  Councils,— that,  aa  t|a  .Municipal  Code  purports  to  pive  pow6r  on  thp 
subject  to  these  alouc,  and  none  to  County  Couucijs.  the  former  only   Cijn   be 
hdd  to  have  power  under  the  Temperance  Act  JithCr.     As  ulready  stated,  the 
Municipal  Code,  in  its  articles  on  the  subject,  utterly  ii,Miores  the  Temperance- 
.        Act.     If,  notwithstanding  the  fact  that  it  gues  Local   Councils   powei»quite 
different  fiom  •  tho^e  given  tlivm  by  the.  Temperance  Act,  tliey  can— as  they 
surely  can,  and  as  this  hypothesis  admits  they  can— lic^d  also  those  given  by  the 
Temperance  Act,  why  may  not  Cllunty  Councils  equally  hold  the  powers  given  . 
them  by  the  Temperance  Act,  tteugh  t^e  Municipal  Code  gives  them  pone  at 
ah  ?     The  Teiftperance  Act  i»lcft  in  forde  by<*lie  License  Act,  precisely  to  the 
same  extent  for  both.  \^  . 

Another  line  of  argument  strongly  in.sisled  on  °  for  the  petitioner,  was  this : 
One  oi  the  powers  given  to  Local  Councils  by  the  Municipd  Code,~that  under 
article  568,— is  the  power  "  to  limit  apd  determine  the  number  of  licenses 
which  the  -Collector  of  Inland  Revenue  for  the  district  may  issue,  for  the  sale  of 
mtoxicatin^liquors  in  tavvrns,  inns,  and  other  places  of  public  entertaiment,  or 
m  stores  or  shops."  Supposing  the  County  Council  to  have  power  of  prohibition 
under  the  Temperance  Act,  it  was  contended  fiat  such  powfer  would  conflict  ^ 
.  with  this.  Not  80.  For  the  Code  power  is  not  that  of  tuling  that  such  num- 
.  .  «>^r^8l»-«ll  be  ifrsuable,  but  that  of  limiting  and  determining  that  more  than  such 
number  shall,  not  be.  And  had  it  gone  the  further  length,  even  then  this  Code 
power  of  Local  Councils,  and  this  Temperance  Act  power  of  Counties  might  in 
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Jaw  have  ooeilstod  ;  aU  the  trouble  bcii.K,  that  1..  special  on»^  the  one  nii.-l.t       Exp.He 
-  bo  fodnd  now  and  then,  !n  iU...t.rti.e,  tn  H»-Vn.l  tho  cxon-Uo  of  the  o'Mr.'^u'^iLmi'' 
,  Article  SG8  w  by  no  moan«  *',contmTy  to  or  inconni^^tent  wl.li  "  nnythin-  in'tho  Colof  bSL. 
icmiwninco  Act;  so  as,  under  urtiofo  IX)8«,  to  liavc  ro[.«nltd  any  prtivision  of  it,    . 

Hut,  were  It  even  oa  cicor  that  the  Lc-wlaturc  ujcnut^to  repeal  those  section*, 
wholly  or  in-^)^t,  «■  in  truth  it  U  cicj.r  that  they  did  not,— thcio  Wwiid  rciu|iip       ' 
the  question  of  their  censtiJutionnl  right  to  do  ^o.     Is  the  nnswor  any  loss  clear 
as  to  this  ?  '  :  .  »  -^  •, 

It  W08  ably  and  earnestly  urijcd  af  thonrsumont,  th.)t..tho  course  t>ikea  in 
Uio  Lc-ishtturo  of  the  late  Province  of  C.nadu,  *hon  dcaliiiK  with  the  bifl 
(now  the  Temperance  Act)  sliows  that  it  was  not  then  rfi,'aclcd  by  the  House 

T-^  r*"*'"*''  ^  "■'"'^-  '^'''*''"°  '^  "**  doubt  .that,in  l8o5,  on  occasion,  ^f  the 
third  reading  of  a  bill  then  btifoie  the  House,  ".  to  prevent  the  iruflto  in  aJcoholio 
and  intoxicating   liquors,"  obj-ction   was  taljon  that,,  as  relating  to  tru.lo,  "it 

?S\\^'''''''""^'*'''''*''*' '"'*'""''"'""''' ^*"*''°  ''''"'•'•     Tile  Journals  (aO^April, 

,  1855,)  Aow  .that  thereupon  "  $Ir.  Speaker  stated  that  by  the  5Ist , Kule  of  the 

llouso,  m  all  unprovided  cases,  the  rule  of  the  Parliament  of  Great  Britain 


Should  bo  lollowed,  and  the  standing  order  of  Jhe -Commons  of  Kiigland,  of 
m-,  declared  that  bills  relating  to  trade  be  notlSrought  into  tho  House,  until 
the  projJpsit.on  should  fir.t  have  been  oonsid^tgd  fn  Committee  of  the  whole 
aouse ;  ana  Us  his  duty  was  to  dooU're  what  the  rule  Was  he  declared  that  the 
om  bdore  tho  House,  regulating  the  sale  of  all  jhUiff io^ing  Ifepidrs,  was  a  bill 
relating  to,  trade,  and  altetiiTg  the  laws  relatiiig  to|he,  trade,  ami  came  within 
-    the  meaning  of  the  standing  order;  and  he  furthJr  stated  that  the  practice  in 
•         Jie  ilouse  of  Commons  Jmd  not  been  uniform,  but  thi^t  wheif  the  objoctton  had 
hoen  Uiken,  the  rule  liad  always  been  enforced."*    On  ao^  fron.  tins  ruling, 
'  ;   U  was  sustained,  by  a  vote  of  59  to  46;  and  >th«n bill   wahdropped. '  It  is 
lurthur  certain,  from  the  JournaTs,  that  the^biU  (now  Uio  Tompenins;e  Act)  did 
^  \niot  originate  in   committee  of  the  wi.eje;  and   that  no  objectMMi  to  it  on  thdi 
^^rojitui  was  taken,  at  any  time  duri^j^  its  course  through  the  Ho^jse.     It  is  a 
•     luir  inference,  that  being«^meaBurej)f  merely  local  and  pofesibly  temporary 
afp.ic^ion,  and,  in  fact,  oTT  municipal  character,— in.  the  s'eftsc  than*  univer- 
^a.ly  givon  to  that  term,- it  ^as  not^DgaTdod  as  a  measure  relating  io  trade, 
ullhui  the  «cu«e  of  the  rule  it,  question^^iButit  is  not  that  dense  that  is  here 
m  isHue      \V  0  are  dealing  hore.'tiot  ^^h'fn  elastip  rule  of  a  parliamenta.>body 
.     ^uoptcd  troii,  eonsideiations  of  conv(.uience,  and  relaxed  by  it  in  practice  when-  ' 
ever  It  iiK.y  plea.e,-but  with  the  iri)n  rule  of  a  Constitutiofial  Act,  from  the 
rue   mtent  and  me^aning  of  which  neither  Parliament,  nor 'Legislature,  nor  " 
U)urt  ol  J.aw,  eau  ou  any,  accotiut).  in  the  least  derogate,     if  the  'Tcnrpcranoo 
Act,  in    lespcct  ot  its  purely   prohibitive  by-laws,  their  enaetm^t,  effrct  and 
e..loreou.o.,t,    is  „ot-within  the  sense  of  th^   latter  rule-a   measure  for 
regulation   of  trade  and  eot^merce,"  whatirit?^  Passed  by  a   Legisbture 
umng  p*,wer  to  that  end,  it  goeg.to  prohibit-locally,  no  doubt,  anjL condition- 
any,  perhaps  even  temi^rafrily,  but  still  to  prohibit-a  specified  brWh  pf  trade  i 
uennmg  precisely  the  prohibition,  and  providing  f5r  giving  it  eflfectf    Prphibi-' 
tion  is  an. incident  of  regulation;  oan  be  enacted  only  by^  body  havitig  power 
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Ex  parte 


to  regulate. 


■k 


cooey.  'Jr,-«d       -=' — ::     ^  '"''  regulative  of  trade.Tike.  any  other,  may  be  of  local,  tem, 

Muowgju.,  poraryand  coDditional  application ;    and  may  be  in,  form  a  delegation  of  the 

Co.  of  Brorn*.  power  to  regulate,  to«- body  or  officer  therewith  chai^d.     Within  the  sense  of 

^    .  '     the  92d  section  of  the  Union  Act,  theaopwj^ons  of  the  Temperance  Act,  and 

the  by-laws  passed  under  them,  are  neither  munieipal  nor  matter  of  mere' 

•^       Vopferty  and  civil  rights  in  the  Province,  nor  matter  of  merely  local  or.prfvate 

nature  in  the  Province.    The  91st  section  of  the  Uni<»  Act  reserves  then^to 

all  antents,-reserves  indeed*  for  that  matt*,  with  thellthe  analogous  liquoV- 
^  trade  clauses  of  the  Consolidated  Wunicrpal  Act,  as^amjhded  in  18C6  (which" 

the  Legislature,  no  doubt,  d/d  mean  to  repeal,)  in  so  fM  that  is  to  say,  as  thea^ 
^.  deal  with  prohibition  or  other  regulation  of  the  liquor/trade,  apart  from  issue 

;  Of  revenue  iicdn8e8,-for  the  sole  legislative  control  /f  the  Parliament  of  the 

Po'nunion.  /^       •  ' 

—  ..         /  '  ■■ 

-  -  -             Ip  this  by-law,  then,  to  be  annulled,  on  the  mmor  ground  of  obSection-urgcd 
.         by  the  petitioner,-the  allegfed  irregularity  of  the  proc^dings  bad  'm  to  it  in 
Jffiest  Bolten  ?    if?    ,    ■ 

Section  5  of  the  Temperance  Act  laVs  down  the  courw  46  -be  iSlowed  for  the 
taking  of  a  vote  of  the  municipal  electors,,  whenever  required,  in  reference  to 
,  any  Temperance  Act  by-law ;  and  imports  (subsections  3  and  4)  that  at  every 
nieetmg  held  for  that  purpose  a  poll  must  be  taken.     Article  678a  of  the  Muni- 
cipal Code,  as  last  amended  in  1875,  (38  Yi..,  o.  25,  s.  2),  enacts  the  same 
thing  as  to  any  voting  on  by-laws  flnder  the  Code.     But  under  that  article  and- 
articles  CT86  and  678c,  as  they  stood  for  some  short  time  before  1875,  the  pre- 
ading  offi^r,  after  observance  of  certain  formalities, ,  if  no  one  disapproved 
might  at  once  declare  the  by-law  to  be  upanimously  approved.    IPhe  return 
shows  that  at  the  West  Bolto.,  meeting  held  relative  to^his  by-law,  theT)re8idin<r 
officer,  thinking  he  was  to  follow  the  Code,  and  not  aware  of  the  arfiendmen't 
made  to  it  m  1875,took  this  cdUr.>«^^„  so  doing  he  was  clearly  quite  wren- 
7   .The  questioi^is,  as  to  the  effect  of  his  mistake.     The  petition  does  not  allege  It 
to  have  been  fraudulent ;  nor  even,  that  but  for  Its  occurrence,  the  vote  of°  the 
electors  of  the  Coiinty  would  or  might  have  been  other  than  it  was.     The  whole 
V     complaint  is,  that  the  poll  was  not  held,-i.nd  fo,  opportunity  was  not  afforded 
the  electors  of  West. Bolton  to  vote.    But  the  return  states.-and  being  unim- 
.^^peached,  its  statement  may  be  held  presumably  true,-4at  there  was  no  oppo- 
sition.     And  in  the  face  of  this,  and  of  tl  e  fact  established  otherwise,  that  the  ' 
•  vote  of  the  other  five  municipalities  stood  only  58  agaim-t  the  by-law,  to  579 
^  for  it,-and.of  the  fact  that  the  petitioner  does  not  pretend  that  any  votin<»  in    ■ 
West  Bolton  could  have  affected  the  result,- the  matter  resolves  itself  practi- 
cally into  a  mere  question  of  regularity  of  procelure.    And  as  to  this,  nothing 
can  be  plainer  than  the  37th  section  of  the  Temperance  Act,— «' No  by-law 
passed  indcr  autlumty  and  for  enforcement  of  this  Act,  shall  bo  set  aside  by 
—y  Court,  for  any  >^fcct  of  procedure  or  form  whatever."     The  Court  must 
iat^this  injunction  of  the  statute  as  absolute  jn  this  case :  must  hold  that  this 
""■  "^  mere  d«fect  of  prpcediire,  serious  in  itself  as  it  U,  is  not  here  fatal. 

>  -  As  show/ at  the  ar-iiment,  this  view  las  repeatedly  prevailed  in  analogous 

^   '    ■      caaes,-  withtlm  f^n^rts       "         -       - 
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tfce  CouDty  of  Prince  Edward,  Ilogarty  C.  J, ;  26  Common  Pleas  Rep.,  pp.  ]  73      ex  ^u> 
etse^.^InrcJ)Hyand  the  Corporation  of  Storringtoa;   Harrison  C.  J  •  SSC^ri?"^^* 

T(n.n8h,p  of  Jamestown,  Harrison  C.  J. ;  Jiul.  pp.  533  et  scg.-In  r.  Johnson       ^       ^' 

and  the  Corporation  of  the  County  of  Lambton,  Hagarty,  e.  J.,  Morrison  and 
A.  WiJson,  J  J. ,   40  Quoen's  Bench  Rep.,  pp.  297  et  seq.) , 

Had  th«  decision  of  the  Court  upon  either  of  the  two  questions  thus  far  .loalt 

with  been  other  than  it  is,  the  third  question  stated  at  the  outset,  though  not 

directly  raised  by  any  pleading,  would  have  required  consideration.  Incidentally 

It  was  held  at  the  argument  on  both  sides,  though  it  happened  not  to  be  material 

for  thercase  on  either  side,-and  no  doubt  it  was  rightly  held,^a,at  Temperance  T 

Act  by-laws  do  not  fall  under  Articles  671-'^.86  inclusive,  of  the  Municipal 

Code,  but  are  regulated,  as  to  procedure  for  electors  voting'thcreon,  by  Section  "       -'? 

5  (rf  the  Temperance  Act,  notwithstanding  the  absolute  generality  of  those  ' 

Articles  purporting  as  they  do  to  /cover  all  by-laws  that  may  have  to  be,  voted  on 

by  the  electors.     And  it  is  not  obvious  that  Temperance  Act  by-laws  any  more 

fall  under  the  generality  of  Articles  698-708  inclusive,  in,  respect  of  the  except 
lonally  summary  jurisdiction  and  procedure  th«§||cfeated  as  to  municipal  by- 
laws propeHy  «,  called,  and  here  resorted  to.;iPthose  articles  cover  wider 
ground  than  the  rest  of  the  Code  ;  and  notably,  than  the  Articles  fr7>697  im- 
mediately  preceding,  which  relate  t|,  approval  by  electors,  approval  of  the  Lieu- 
tenant Governor  in  Council,  and  promulgation  of  municipal  by-law;,-but  none  . 
of  which  cover  the  case  of  a  Temperance  Act  by-law.     This  question  may 
hereafter  60  present  itself,  as  to  l>e  of  practical  interest.     The  Court  here  thus 
alludes  to  It  only  that  the  judgment  rendered,  inay  not  be  understood  to  be  a 
tacit  assumption  by  the  Court  of  the  right  to  annul  this  description  of  by-law 
under  this  procedure.                                                                                       ^           •,     -    '■ 
The  petition  is  dismissed,  with  costs  in  favor  of  the  Corporation   respondent.   .     ^ 
0^^a/fora«,  <2.  C.  for  petitioner.                        .         ^^^^^i^O"  dismissed.        ' 
Lynch,  for  Corp,  respondent. 
(J.K.) 


\     SUPERIOR  COURT,  1877. 

•~  MONTREAL,  |TH  SEPTEMBER,  1877. 

-  <  .=  In  Chambers. 

Coram  Torrance,  J. 

No.  1385. 
Fqrd  vs.  L6ger.        . 
^Hsi.1,  :-lT..taD^d,Tlt  forcaplla.tedefectlTewhIcha,ed  the  words  "pent  6trepriv«de  sonreconr." 

Thj^plaitatiff  arrested  the  defendant  under  a  writ  of  ca^«a,  ad  respondendum. 

Elans  Ba  conscience 
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..  J»«  •«  <J't  Eloazar  LeRcr  va  laisser  et  est  sur  le  point  de  laisser  la  Province  de 
^^  Quebec  ct  la  Puissance  du  Canada  et  partir  imm^diatomcnt  pour  les  Etats 
^^  Unis  d'Amdnque  ou  autres  lieux  inconnus,  o&  il  a  demenr^  etdomeure  depuis 
^^  trois  anndes,  au  moycn  de  quoi  le  dit  Daniel  Fo'rd  sans  le  bdn^fice  d'un  man- 
dat  de  prise  de  corps  contro  la  personne  dii  dit  Eldazar  Ldger  peut  6trc  priv<5 
de  son  recours  centre  le  dit  Eldazar  Ldgqr  et  pcrdre  sa  dette." 
The  defendant  petitioned  for  his  discharge  from  custody. 
Gncmnidds,  for  petitioner,  said  that  the  affidavit  was  insufficient  inasmuch 
as  It  did  not  depose  as  to  the  intention  to  defraud,  and  it  had  the  words  "  peut  etre 
prive  dc  son  recours  "  in  place  of  the  word  »  privera  "  roquiredjby  C.  C.  P.  798. 
He  cited  Stevenson  v.  Robertson,  21  L.  C.  J.  102,  and  No.  839,  S.  C,  Montreal, 
Anderson  V.  Kirkby,  A.  D.  1877.  (Papineau,  J.) 
^«rjeo«,  for  plaintiff,  d  contra. 

rr,.^„„-     e      1  •    .«.  The  petition  was  granted, 

-/(/rjfco;;,  for  plaintiff.  .      -         ,  .  ^ 

(Jrecnshleldt,  for  defendant. 

(J.K.) 

COUP.T  OF 'QUEEN'S  I?ENCn,  187G. 
In  Chambers. 

.  »'0\THEAL,  3rd  NOVEMBER,  1876.  •'' 

Comm  DoRioN,  5.  J.,  and  Monk,  J. 

J  ETTfi,  ET     AL., 

.  AXD       >  Appellants  ; 

McNAUGHTOX, 

Respondent. 

<IELD  .-Wlierc  IpnvG  was  granted  to  appeal  to  the  Privy  ConnPll  «„ j  ♦h»  -      „     .  .., 

that  the  judgment  should  be  exeontod  and  «»♦!?«'.  ''''*"""'  '"^*  •'°'"*'" 

-^^  ture  was  deposited  withthe  cIerrom„'  Co^^  .1  Tf  '"""  '  ""'  °^  *^°"««*'  '•«'^- 
the  seizure  W  such  bond  u  exSuCof  th«  i^d"^"  *'  ^f  *"•'  *"^'' "'  *"«  "PP*"'-  *"«' 
accepting  I,  as  security.  """  ■'"''«"""'*  "'"  »»*  P™''«°t  t^e  Court  from 

^""•■'cr;i:Sir""""''"'"'°'  "•'"'"''  »'-"""«' '»  »•«'  "•"•^  or  the  Cer.  or  the 

,  The  question  presented  was  the  sufficiency  of  the  security  offered  by  Mc- 
Naught^n  for  the  costs  of  an  appeal  to  the  Privy  Council.  0 /the  22nd  S^tem- 
ber,  1876,  a  judgment  was  rendered  by  the  Court  of  Queen's  Bench,*  refomin.. 
th  udgment  of  the  Superior  Court.  McNaughton,  the  defendant  in  theTt° 
obtained  leave  to  a*eal  from  thU  judgment  to  the  Privy  Council  with Ti^ 
w^ks  delay  to  putin  security.  This  delay  ezpii^d  November  3.  Sh  tlybefo" 
theexp.rat.on  ofthederay.  McNaughton  filed  a  consent  that  the  judgment  shoud 

«ut  of  s"o^r^t    T. '  ;L'  "  ''^''"'""  ''  '""^  ""''^  «^  ^-^-'^  ^0-  the 

8um  of  «200«r  Atter  th.s  debenture  was  deposited  the  plaintiffs' counsel  accom- 

Fg^edjyaba.liff,  called  at  th.  office  of  the  Court,  and  havin.  obtained  c^Z- 

*  Vide  20  L.  C.  Jurist,  p.  255.       '.  — — —^ 
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S^riTar  rS  '"t^"  "^'^^"'*'  the  judgment.     The  facts  attending 
Srrrtl^aZ^^.:^  ""!!'"  thededamtion  made  by  Mr.  Ma«ha„d,  th^ 
"  i  L     .^T'!,"*i''«  s«P^st,on  of  his  Honor  Mr.  Justice  Monk  :- 

BasJanT'?";  ^'®"  '"-^PP^'^  '^^  '^  ^""^  -^"^  ^anc  de  la  Reine  pour  lo 
Bas-Canada,  declare  ce  qui  suit:  Q^e  le  31  Octobre  dernier,  I'Intime  par  eon 
avocat  procure^..  Desir.Giroua,d.Ecr.;C.R.,  a  produit  au  Gr  ffe  d     Ap'p^Ll 

pour  aujourd  hu.,  deux  Novembre  courant.  .un  C9„sentfem«rtt  X  ext^cution  et  ua 

.^  po„,caut.o„ne™entcontenaritla  desc-rip^on  da-c.n.ntem.ntoff^^^^^^^^ 
su,t.     The  said  bond  consists  ofa  bond  or  debenture  of  the  City  of  Montreal 

Beique  &  Choquette  ont  reconnu  avoir  re^u-Uon^unication  de  la  dc%en  S 

au  GreflFe  des  nppels  comme  ci-apres  explique  ; 

"Que  le  raerae  jour,  31  Octobre  de.t,ier,  Henry  Ho^an,  Ecr.,  de  Montre-,1  a^ 

;r      T     .  r'T  r  ''^^  "''"^^  ^^"^  *«"'^  ••-  «^«  --^io^nement  pour", 

e  8  est  fart  donner  un  re?u  d«  ^it  depot ;  que  le  dit  M.  Girouard  a,  hi  et  alors 
d  t  que  le  d^pot  de  la  dite  debenture  etait  ainsi  fait  nu  Greffe  pour  d  nn  r  aS 

>^ue  ce  matin  L.  A.  Jettd,  Ecr.,  I'un  des  avocatset  procureurs  desappelants 

•   L"i:n  inV^rJ'""  '"  ^^P^'^"^^-  ^^*  '«""  -  ^^-^^  demander  cZ,  : 
^tu,„  de  la  d.  e  debenture,  communication  que  je  lui  donnai;  au^sitfie  aue  M 
Jette  eut  re^ju  la  debenture  il  la  paasaA  tine ^efsonne  que  je  LZJJZ't 
Sul-r"  '"•'^""  """*""•"'  '''■•«  -^U.  Laporte.  huissier  de  I  Cou 

laid'  1&    TV  ?  "*"'  P""'"  "y"°* '«  "'^'"^  -»^-    J«  '•'^ndis  que 
avais  dd#B  la  debenture  en  communication  A  I'avocat  des  appelantVet  non  -l 

ICrer^"""^  que  la  debenture  avait  ^t^d.posee  entiles  lin^^^^^^^ 

aprr^anfer  T  ''  ''''''^^^':^^  jV^'avais  rien  en-ma  possesion 
appartenanA  a  ce  dern.er,  ou  autres  pjiroles  comportant  le  meme  sens-  Te 
Xt      »Ws  pafole.  ,  I'huissier  sai^&ant,  Lllarant  que'e  .'op^o^at 

^   a^^M  Cfer-T-^  ^•^^-="'"«?  deladlenU  d'^ 

-  -  „  ™;  ""^"'V"  ^ef»«»>  de  signer  le,proWverbal  dC§aisie. 

«;„r  ."T'  .*^*"*  ''""'***"^  gardienSd'office  sur  la  saisie  par  lui  ainsi 
ZS:'^'%  '''""'  ''"*^''"  ^'  A^^Vr6,rnon  d^put..  il  luU  r^i  la 

^  t  I^^TI''  ''^'  '''  -ctuellement  et.t4  les  mains  de  ce  Monsieur 
bref  detS  ii!r°.r''r"'  '"  ''P'"'''"*'  "'•»"*  ^"^  "^nifier  en  meme  temps  un 
affirmtrr  "P'^'  ^"^""^ " *'  ''"'1"^'  "^^^^  J«  '^Po-'d'^  »  temps  eUieu 

?' :::rd2yiz;c'  ^"  ^^  ^^^  ^"""^™r"  ^^^^  ^^^^-^"^  ^-^ 

"  Jinfin  je  eerti^  qne'le  ii<;iai 


nea^  pour  doBwr-le  wtot 


8ur  lappel  a  Sa  Majesty  commenyant  a  courir  le  22  Septembre  dernier 


jowr. 


•  \^/'' 
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J<ett6  et  a)., 

and 
UcNanghton. 


auquel  le  dit  Appel  a  4t4  nccoE^,  n'expirera  que  demain  Ifi  3  de  Novembre 
couranf."  /  f 

The  appella^its  objected  to  tlie,  security  offored   by  the   respondent  for^thc 
following  reasohs :—  *"        J  .        • 

"1.  Parceq^e  le  31  Octobre  dernier  l6  ddfendeur  Intimd  a  produit  au  GreflFe 
de  cette  cour  liinc  ddclafation,  consentarit  4  I'ext^cution  du  jugonicnt  en  cette 
cauaftet-aequiepyant  au  dit  jugcment  'fprniell^ment  et  sans  aucune  rdserve  de/ 
son  droit  df^ppel  au  Conseil  Privd  de  Sa  Mnj^std. 

"2.  Parceqye  la  ddbenturc  de  £500  courslnt  (sfferfe  poiif  constTtuer  tefcai 
tionncment  est  actucUeinent  sous  saisicj  ejntre  les  mains  d'un  gardien  rdgulier, 
nommd  d.ms  une  cause  poftant  sur  le  role  W  la  Cour  Supdricure  do  ce  Dist^t, 
le  No.  2114,  oi  les  appelants  sont  dfeuianWurs^t  oil  I'lntime  est  defendeu^v  et 
que  la  dite  debenture  est  dgaleraent  sou^  paisie^  vcrtu  d!un  bref  de  paisie- 
arret  I'liiiinc  dans  la  tnCine  cause  entro  les/mains  du  GrcflSer  des  Appels  dte  cette 
cour  et  de  di verses  autrcs  personnes  n/entionndcs  au  dit  bref  de  saisie  dont 


copie  est  produitc 

"  3.  Parceque  ccttc  dobenture  n  eta^t  que  pour  £500  courant,  cj^t  payabl(? 
seulement^en  1885,  et  dtant  deiiouilld  de  tous  les  coupons  d'intdret  stemi-annuol 
i  devenir  dus  de  cette  dateau  i^emier  NiciVertibre  1878,  n'offre  pas  a^x  appelants 
une  garantie  Puffisante  pour  Its  frais  qu'ils  auront  ii  encourir /Sur  I'appel  au 
Conseil  Privd  de  Sa  jtfajcste,  ^  frais^flevant  s'dlever  au  moins  du  cotd  des  dits 
appelants  seuls,  Intiiuds  au  Conseil  Privd,  a  la  somme  de  £8^0  stg.,  'et  i\  une 
sonime  plus  considdrable  du  c6td  du  dit  Intimd,  appelant  au  Conseil  Privd."  - 
The  case  was  heard  before  Monk,  J.,  the  Chief  Justic^ieing  also  present. 
Monk,  J .— McNaughton  has  given  notice  in  this  case,  in'pursuancQ  of  the  order 
of  the  Court,  that  he  would  give  bail  in  his  appeal  to'' the  Privy  Council  in 
England.     The  notice  that  he  had  offered  bail  was  Within  the  time,  and  the 
notices,  seem  to  have  been  perfectly  r«;ular ;,  there  i^  no  difficulty  upon  that 
point.     For  the  purpose,  however,  of  placing  the  matter  beyond  doijbt  as  ta 
what  was  the  nature  of  the  bail,   pn  «  particular,  day  mentioned;  ""the   31st 
October,  three  days  before  the  delay  had  expired,  he  filed  a  consent  that  the  judg- 
ment should  be  executed,  and  a  bond  for  $2,000  belonging  to  a  gentleman  of 
the  name  of  Hogan  was  produced  as  security  for  the  costs  of  the  appeal.     The 
bond  was  received  simultaneously  with  the  consent  that' the  judgment  should  be 
^  executed,  and  McNaughton's  pretensjon  is  that  he  was  obliged  then  to  give 
srcurity  for  costs  only.     This  bond  was  placed  in  the  hands  of  the  Clerk  of  the 
Court  for  the  purpose,  I  believe,  of  communicating  it  to  the  opposite  party,  in 
order  that  lie  might  see  that  all  was  perfectly  regular  and  'sufficient.     Mat- 
ters remained  in  this  state  until,  I  think,  the  evening  of  the  31st,  or  until  the 
31st  at  all  events.     Mr.  Jett<5  then  ©irae  to  the  office  of  the  Court  of  Appeals 
accompanied  by  an  individual,  and  asked  communication  of  this  bond.  Communi- 
cation was  immediately  given  to  him;  he  examined  it,  and  then  it  was  handed  to 
the  individual  who  accompanied  him,  and,  according  to  the  statement  of  our  Clerk, 
Mr.  Jette  then  said  to  the  person  who  accompanied  him,  "Seise  this  bond," 
and  thereupon  he  delivered  it  to  the  man,  who  waa  a  bailiff  and  held  at  the  time 
a  warrant-or  a  writ  of  saisie  arrH  afte¥  Juidpaehf,  and  a  wrft  ol  fieri /acTa$  de 
honis.    Mr.  Marchand,  in  his  statement  to  us,  which  we  have  to  take  as  conolu- 
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sivevupon  these  questions  of  fact,  says  that  ho  protested  against  thi.  seizure 
^  K  Mr  Jettd  that  the  bond  had  -been  entrusted  to  hin^  k  a  pan   ubpu  ' 

solely  of  cnabhng  him  to  see  that  it  Was  all  rn  ht      Mr  Hr,.r..l.o„,i      r     j  T,_ 

In  pursuance  of  the  notice  givcn^McNauVrhton's  coun^ol  Mr  r:        7  ^"^''""°: 

hin^elfhere.  and  desired  that  thirbond  ^::::^^^t;IZ:'^ 

s.uj^shouIdbeentcred,upas^curityfbrco«t.ofthep 

To  t.  however,  was  oppc^d  the  objection;  first,  that  this'bond  was^under  sS 

and  therefore  it  could  not  be  received  as  security.     Secondiv  ^.f  K.  fii -.u 

consent  that  the  jud^ent.igl.t  be>xecuted,  ^i^N^^^  '^  i^     S: 

This  matter  isone-ofconsidcrablenovelty,andalsoofsomeimporta„ce  and  I 
Lave  to  den!  w.th  these  three  points  suece^ively.     The  first  question  I  wi    ak 
up  IS  whether,  by  the  consent  that  thejud^^ment  should  be  executed  McV..    ! 
baswa  ved  his  ri,ht  of  appeal.     It  is  quite  true  thattdoeTnVS^ 
mve  the  n,ht  in  the  consent;  but  the  fact  of  his  having  given -nolcra^d  a  so 
the  fact  that    e  had  the  right  granted  by  this  Court  to^p^a  tTe  Pr    V 
Council,  and  that  he  had  six  weeks  to  put  in  securitv-whJM,  IT     a         ^ 
expire  until  to-day.  these  facts,  ^aken  to^ethe:,  o^  J  ro^ut^^  ^f  1^^^^^^^ 
intended   to  acquiesce  in   the  judgment.     Pa-  se,  the  conlnt  is  „ot  t 
quiescence.     It  is  an  acquiescence  to  this  extent  onlv     thrl  ?  "" 

would  have  a  right  to  execute  the  judgm  n  But  V  „„  '"'^"?"'^ 
right  of  appeal,  and  all  the  circuins'tanL  suLfnlg  he  affaH  M  '^V" 
thkt  there  was  no  acquiescence  whatever    T  Ll  f  fl     T  I  ^     "'-^  ''"''^ 

cuUy,  that  McNaughL  ^:^,l^^'  ^^  "'''^^  ^'^^^ 
I  now^come  to  the  ne^tt  point,  whether  the  bond  bein-^  under  seizure  it  o 
•^be  offered  as  security.     The  fact  of  the  seizure  has  com^  before  "ble  we 
have  the  statepient  of  the  qlerk,  with  a  copy  of  the  warranT  and  ThV  f   ^tu 
.ur  deputy-clerk  has  been  named  guardian'^to  this  ;^^^^^^^^^^ 

.cessi.,1,  vigilant,  but  I  have  notL^'iL  r^ ^t. '^  t' ^' ^e  ^f^ 
of  the  seizure  before  me.     The  bond  »  taken  out  of  the  hands  of  oUreWt      -1 
has  been  placed  in  the  hands  of  a  guardian.     Now  it  is  sttd       A       ,    " 
*a,ble  probability,  that  the  soWe  and  remofaroV  ^ b^r  t :,^^^^^^^^^^^ 
our  clerk  prevent  our  receiving  this  bond  as  security  in  this  caT   But  I  a^. 

this  bond  has  been  properly  seized  or  not,  but  ignoring  all  those  pl^d  n^ 


JotW  et «!., . 

and 
SIcKaughton. 


taking  into  ..nnsidmtiuu  that    Af^M....,i..!„      f/  proceediii 

n^tr„ruT^.iL  McNaughtoirseted  uixdSr    an  order 


of 


.his  Cou,,  .hioh,  for  .V  p„»„,,  „  .„  ev..;rrple"- 1    "°  ^tlh^ 
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Jetti'  et  al.; 

mill 

AlcNauKlitoD. 


V 

1 


consider  that  the  bond  i8  still  before  the  Court  for  aU  the  purposes  for  whieh  it 
bT  roee'vcd    '  "  ' '^"'^  "'"  ^  "'"''*''^  ?"'^  '*'"  ^°"^  "'"  "^  "'•<^«'«J  "^ 

£h^^;.  I  mny  re.pnk,  rather  at^^omalous  feature  of  this  case.     This  bond 
ai^nr,  to  have  beea.depo.ited  by  Mr,  IIo,a„  for  the  eosts  of  the  appeal  to  the 
Pnvy  Counc.1.     I  do  not  see  anythinfr  extraordinary-^^is ;  it  is  perhaps  nov.1  • 
U  may  be  of  importance  hereafter.     This  bond  is  in  the  Court  as  security  fo^ 
costs      Perhaps  .t  ,s  lent  to  Mr.  Mc?fau^hto„,  just  as  Mr.  Hogan  might  have 
lent  Inm  a  .um  of  money,  or  have  mortgaged  his  property.     But  Mr.  nLn  ha« 
a  perfect  nght  to.lend  this  bond  for  the  purpose  of  giving  security     So  fa^ 
as  the  respondents  are  concerned,  this  bond  has  become  security  to  them  for  the 
payment  of  the  costs,  but  not  necessarily  fallinsr  into  the  estate  of  Mr  McNau^h 
ton.     Mr  Ilogan  has  deposited  it  here  for  a  particular  purpose.     I  simply  no- 
tice this,  because  it  is  a  feature  in  the  case  which  might  militate  against  the 
seizure,  and  rather  goes  to  confirm  me  in  the  impression  that  probably  there  are 
someTerysenous  irregularities  j^out  this  seizure.     At  all  events,  this  bond 
stands  before  the  Court,  and  I  shall  ofder  it  to  be  received  as  security      Then 
the  only  question  is,  is  it  sufficiei^t  ?  The  bond  is  for  «2,00d.     Two  of  the  in' 
tereXeoupons  have  been  taken  oflF,  but  >  I  am  not  aware  that  this  is  important 
for  th^sts  do  not  bear  interest.     I  think  the  Ijpnd  is  a  sufficient  security  and 
I  do-notN^ow  any  case  where  a  higher  security  has  been  given.     I  think  not 
only  that  tlie  bond  is  sufficient  in  amount,  but  that  the  circumstances  by  which 
It  IS  at  prcsen^urrounded  do  not  prevent  ily  from  being  received  as  security 
I  mby  add  thlh^e  Chief  Jijstice  entirely  concurs  with  me  in  this  judgment. 

.A»e,5e/y«e<f-C^../^i5,forJettdetal.  Security  received. 

ilumuml,  Q.  C,  forlifcNau^hton. 
(J.K.)  *  _ 

sui^ioR  Court,  1877. 

MUNTRK^,  24th  AUGUST,  1877. 
.  '  ^  IN  I^SOLVEXCy.  ° 

•  \      Coram  Torrance,  J. 

nXgii.         .  '  ; 

In  Re  E.  E.  Beandry,  Insolvent  ;\nd  Robert  ivilkes,  Petitioner 

H«Li>  :-That  an  .„.oIve«  i,  not  bound  to  answer  action  which  may  tend  to  criminate  him. 

Ihe  insolvent  was  being  examined  before  ke  Judge  by  a'creditor.     The  fol- 
owing  question  was  put  to  the  insolvent  by  thlcreditor :-"  Cet  ^tat  Exhibit 
C,    est  il  faux  ou  vrai  ?"  referring  to  a  stateme^fuftiished  by  the  insolvent 
Answer.-"  Je  ne  puis  repondre  a  catte- questi\  parcequ'elle  tend  k  m'it.. 
criminer.  \        . 

Girouard,  <^XJ.,  for  the  creditor,  asked  the  Judge Vorder  the  insolvent  to 
answer  the  qucsiiou.  \ 

i.  O.  Lqranger,  d  contra,  cited  Insolvent  Act  1875,  S.  14b.iind  C  C  P  274 
G'^roMarrf,  for  creditor.  Vder  wfiised    ' 

X.  0.  Lorm^er,  for  insolvent. 


-(JtK 


m 


Ch-de 


In  rer  Ple»» 


•  The  case  being  setUed,  no  further  proceedings  were  liad. 
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MONTREAL,  23«d  AUGUST,  1877. 

In  IilsoLviNcr. 

Coram  ToaaANOE,  J. 

-    '  No.  439. 

In  mPleui,  dil  Belairet  B].,  insolvents,  and  John    Fair,  assignee,   and 
Vame  Dtlphme  Landtrman,  petitioner.     .    - 


-'I 


•"'"'"''^L!!lfw««t!!.'"  *.^!'r  Q«lntu.M«oiM.  br  Which  Mq«l.UI6»'m.deby  .B.rt,d 

-j  ... 

The  petitioner,  by  her  petition,  set  forth  that  she  was  wife  of  Telespbore 
PlessisditBelair,  one  of  the  insolvents,  and  separated  as  to  property  from  her 
husband  by  marriage  contract  of  date  10th  March,  1870;  that  on  the  10th 
July,  1875    she  acquired  by  purchase  from  Demoiselle  Catherine  Pi)itras  cer- 
^m  moveable,  specified  in  the  «,hedule  "annexed  .to  a  deed  of  sale  thereof  before 
^2»^'  ^^"'''"••N.  P.;  that  on  the  18th  September,  1876,  the  insolvent, 
mde  an  assignment,  and  sub^Hjuently,  on  the  16th  April,  1877,  the  awignee, 
John  Fair,  advertised  for  «.le  the  said  effects  of  theVtiti^ner  .;  belon|S  ^ 
he  insolvent  Telespbore  Belair,  and  also  other  effects  of  the  petitioner,  ^eoified 
in  the  petition .  die  therefor,  prayed  that  the  sale  might  be  suspended  imA  that 
she  be  declared  to  h.  the  proprietor  of  said  effects.     T^e  assignee  answered  the 
petition  that  said  effects  were  th.  property  of  said  in«,lvent,  and  bought  with 
hirmoney ;  that  on  the  4th  June,  1975,  the  insolvent  was  in  possessiJl  pr^ 
prietor  of  said  effects;  that  by  a  simulated  sale  of  same  date,  the  insolven^pr^^ 
tended  to  have  sold  said  articles  to  said  Catherine  PoUfis  for  $1,029,  but  that 
la  fact,  she  never  paid  any  money,  and  never  took  possession  of  said  effects' 
tha  on  the  10th  pf  July  J875,  by  another  siniulatod%,  ihe  sai7caLle' 

«on ,  and  further  said  deeds  were  made  by  thejnsofvent  for  the  purpose  rfeon- 
Tcymg  undue  advantages  to  his  wife.  \.  ; 

o.IJ^wT'''^?^'^'*^^"'^  the  insolvent  to  Catherine  Poitras  only  p«- 
^dcd  that.from  Mile.  Paitras  to  the  petitioner  Mme.  Belair  thirty^ix  da^ 
The  intermediary  Mile  Poifra3  is  cousin  by  marriage  of  the  petitioner.  At  the 
tjjl  It  was  admitted  that  no  money  was  passed.  Mile.  Poitrassaid  she  did  not 
^ivc  any  for  the  deed,  but  said  she  was  to  be  boarded  W  the  house  and  it 
tW  7  ."PP^!"  ?*'  ^''^^  Jo^S,  and  her  story  as  to  the  conside^tjon  varies  from 
that  of  the  petitioner  who  is  examinedas  a  witness.  Mdme.  Belair  had  no  means 
01  her  own  and  whatever  she  has  must  be  presumed  to  come  from^  husband, 
ihe  Cour  de  Cassation  reaffirmed  thi?  principle  22nd  January,  1877:  Regiso 
Smenadme,  J.  P    1877,  p.  375.    The  transaction,  was  plainly  made  to^ithi 


■1.-/V'. 
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deeds  were  made  in  tbe  family  VitemembeTrnd^iSl'Lt'^^^^ 
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itir'et  ai.,     ^^  ™'»<1«  to  stow  that  the  creditors  were  not  interested  in  a  transaction  which 
Jpto  m.    ^°^^  P'"<'^  *"o  y«a™  "go;  but  I  am  satisfied  that  there  ar*  now  claioM  against 
the  estate  which  had  their  origin  before  the  1st  July,  1875.  ^ 

„    .     „  '  Petitioit  \i|ected, 

JSouin,  for  petitioner.  ^ 

Gtroitard,  for  HBBignee.  ';        I 

(J.K.)       r.* 
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MONTREAL,  30th  AUGUST,  1877. 

Ly  Insolvency. 

Cnram  Torrance,  J. 

No.  810. 

Ford  xn.  Shorf. 


JIeld:— Wlierc  an  attachmUt  issued  afrninBt  tlio  potitionor  undortli?  Insolvent  Act  of  1875,  and  he 
petlllonrd  within  ra\4Silay» fh.it  tlio  attachment  be qiiaHhcd,  and  afjprwards  tho  plainfilTfylod 

a  discjontinuancodheld,  that,  notwithstanding  Hie  discontinuance,  the  petitioner  haTing 
,'     ^  proved  his  petition,  was  entitled  to  a  judgniunt  on  it. 

%•.  ■  '  ',-  ,        ■        ■ 

On  tho  15th  AuKust,  1877,  the  plaintiff,  bylils  ^(ent  William  C.  Ford,  made 
an  affid.ivit  under  the  Insolvent  Act  of  1875,  under  whijjh  a  writ  of  compulsory 
liquidation  issued  to  attach  the  estate  of  the  defendanfi  The  plaintirs  claim 
was  for  moneys  advanced  and  {roods,  and  anrounfed  tp  a" balance  of$237.G8.  The 
defendant  wiihin  five  days  presented  a  petitiljn  tfl.s^jiidi?e,  setting  forth  that  he 
was  not  a  trailer,  that  he  was  not  a  debtor  fef-tlic  plaintiff,  that  the  wtit  of 
attachment  was  obtained  maliciou.sly,  that  tlie  i>Jlc.:,'ations  of  the  affidavit  were 
maliciously  fjilsp.  The  plaintiff  met  the  petition  by  a  general  an.swer.  The 
merits  of  the  petition  were  tried  before  a  jiidjre  on  the  22nd  August,  and  after 
the  petitioner  had  clo.scd  his  ease,  the  plaintiff  fylcl  a  discontinuance  of  his  pro- 
ceedings with  costs;      ,  f 

Tmilinlme,  for  the  ixtitioncr,  asked  for  a  judgment  on  the  petition,  which 
prayed  that  the  attachment  might  be  rjuaslied.  Ho  argued  that  the  proceedings 
after  the  five  days  were  no  longer  under  the  control  of  the  plaintiff,  but  that  they 
inured  to  the  benefit  of  creditors  generally,  citing  Clarke  on  the  Insblewjt  Act, 
1875,  p.  51.  He  contended  afeo  that  he  was  entitled  to  a  judgmenton  the 
petition. 

J/utchinsnn,  for  the  plaintiff,  cited  C.  C.  P.»150,  which  alloweS  him  to  discon- 
tiWue  at  any  time  on  payment  of  costs.  , 

M*ER  Curiam  : —  A  number  of  witnesses  have  been  examined  by  the  petitioner 
in  order  to  disprove  the  allegations  of  the  affidavit  upon  which  the  attachment 
issued.  It  is  much  to  be  regretted  that  the  plaintiff  has  taken  these  proceed- 
ings. His  agent  has  been  examined  as  a  witness,  and  has  been  unable  to  make 
any  justification  of  the  proceedings.     No  indebtedness^ias  been  proved  to  cxjst^ 


against  the  petitioner.     He  is  not  a  trader,  and  not  liable  to  the  operation  of  the 
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Inso  vent  Act.     On  the  fac»B  proved  in  the  ci-e,  the  petitioner  is  enUtled  to  the 
conclusions  of  his  petition.     Does  the  filing  of  the  discontinuance  deprive  him 
ofr  this  right  ?     In  an  ordinary  o^se  between  two  litigants  the  plaintiff  may 
discontinue  on  payment  of  costs,  an  J  service  upon   the  defendant,  but  the  pro- 
ceedings in  insolvency  aro  for  the  benefit  of  creditors  generaUy.     After  five  days 
from  the  issue  of  the  writ  the  defendant  is  in  insolvency  unless  he  has  petitioned 
to  be  relieved  within  the  five  days,  and  the  act  of  the  plaintiff  sub^uently  done 
cannot  relieve.     I  therefore  hold  that  the  defendant  is  entitled  to  a  judgment  on 
his  pfetitipi^  and  the  conclusions  are  granted.    Something  was  said  at  the  arcu- 
ment  about  treble  costs.     The  facts  would  justify  such  a  condemnation,  but  the 
rule  does  not  apply  to  the  case  of  an  attachment.     I  make  nothing  of  the  objec- 
•^  tion  that  the  petitioner  did  not  a«k  for  treble  costs  by  his  petition. 

3/ona7irtn,  for  plaintiff.  .      ,.  -*> 

Trenholme,  for  defendant.- 
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MONTREAL,  28THJUNE,  1877. 

Coram  Donios,  J. 

So.  2107. 
M'lllvtfeatal.vs.'IItiilon. 
II.id:-1o.  Th„  the  vomlor  of  real  property  has  a  rlRht  to  8«n  tl.o  purc1..^.er  for  tho  prico  notwith- 
third  party,  80  long  aMhodoleRationbo  not  accptej  "  "  lavor  oi  . 

41  w?nn^'"''i'  '~^r  dom.-,ndour8  poursni  vent  Ic  defendcur  pour  la  somme  dc 
»11J0.00,  arr(5ragesd'intdrc>t  sur  prix  deventc. 

Le  defendeur  plaide  1.  que  par  I'acte  de  vente  al!%„6  pnr  les^demandeurs, 
ees  derniers  ont  deldgue  le  prix  do  vente  en  question  au  Sdo.inaire  de  Montrdul 

TIT  '''"*°  "^T  ^'^  ''''^''''^^  ""  '""S-  '"  ^^^S^^ou  est  devenue  par- 
fa  te  de  meme  quo  si  elle  eut  efe  acceptee  par  Ic  delegatairc,  et  qu'en  consequence 
lea  demandeurs  n'ont  plus  d'uetiou  confre  luC  2.  que  la  ereance  des  deman- 
deurs_eta,t  p.yable  au^lomieile  du  defendeur,  et  que  demande  dc  paien.ent  no 
domlcr""  '  '"*"*  I'institutfen  de  I'aetion,  ni  personnellement  ni  a  son 

Au  soutien  de  .sa  p^emit^re  pretention  le  defendeur  cite  le  jugement  dans  la 
cau.e  de  Futte.uuule  .t  L6rl,j6  dit  J,uj,lante,7  L.  C.  R';  p.  66,  qui  eontient  le 
co..s,derant  suivant:    "  ConsUl^runt  ,,^en  cs  de  dm^ation,  c^te  dmmtion 

devient  parfa^te par  Vau-igistrement,  ou  inscription,  ^ni  en  "est  pris  Lr  le 

creancter,ou  a  son  profit."  ' 

Ce  jugement  a  etd  rendu  par/la  Gour  d'Appel  en   1857.     Pr^c^empient  la 
""^"i?  COUrjivaitconaacre  lo  iiit»tee      •    .      -       - 
I'.  C.  R.,  p.  61. 
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Short. 
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Mkllette  ft  ■! 

Tt. 

Uadon. 


II  est  boD  de  remarquer  que  dan*  cca  deux  oaa  il  ■'■gMaait  de  droits  r^la  qui 
^taient  r^clam^s  par  lea  d^l^gatairea.  La  Cour  se  fondait  aur  la  aco.  4  de  Tor- 
doDDance  d'enr^gistrement,  reproduite  dananot/e  code  duns  lea  termed  auivaoU : 
•rt.  2093.  L'enrigittrement  a  effet  en  /ajt/ur  dftoutet  let  partie$  dont  let 
droUt  ^nt  tnentio-.nit  dant  le  document^ pritenti.  Quela  sont  lea  droiu  dont 
▼eut  purler  cet  article?  Ce  ne  peut  «tre  que  dea  droits  aujeta  d  renrigiatre- 
1  mefat  et  qui  seraient  affeot^s  par  renregiBtrement  on  non  enregistrement  d'iceux. 
Je  ne  puis  pas  croiro  quo  la  Cour  ait  voulu  ^tendre  I'applicatioD  de  oette  dispo- 
sition de  la  loi  aux'  droits  purenient  personnels  oomme  ceux  dont  il  s'agit  dans 
la  prescnte  cause.  Dans  Fes  causes  citoes  plus  hnut,  il  n'etait  pas  mome  n^ees- 
saire  de  decider  qu'il  y  avait  acceptation  par  rtnr^istrement.  Lea  poursuites 
ctaient  des  acceptationii  suflSsantes.     * 

lei  ce  n'est  pas  le  dt'l^taire  qui  se  prdsonte  pour  exercer  an  droit.  Cwt  le 
d<5!^u^  qui  dit  au  d^Ieguant  qui  deniande  I'execution  d'un  contrat,  vous  Toys 
Ctes  d^nanti  de  votre  droit  en  faveur  d'un  tiers.  Mais  oe  tiers  n'a  jamais  mani- 
fest; I'intenlion  d'acccpter  Cette  del^alion.  Or,  sans acception  paf  oe  tiers  il  n'y 
a  pas  de  lien  de  droit  entre  vous  et  lui.  II  n'a  pas  d'aotion  personnelle  centre 
▼ous,  et  par  consequent  vous  pouves  payer  valablement^u  or%cier  dtfleguant. 
Que  la  cr^ance  Soit  garantie  par  une  hypotbdquo  ou  non,  cela  n^  ebange  pas  les 
ryhitions  personnelle  das  parties.  L'hypothique  d'aiileurs  n'est^as  I'accessoire 
de  la  cr^iince  meuie  et  la  suit  dans  quelques  mains  qu'elle  passe.''  Mais  voyons 
quels  sont  les  droits  que  le  Si^rninaire  peut  avoir  en  vertu  de  I'acte  de  vente  des 
demandcurs,  au  defondeurr  Je  ne  lui  en  .vois  qu'un,  celui  d'accepter  la  d^ld- 
gation  faite  en  sp  Ijivcnr.  0r  ce  droit  ne  peut  pas  fitre  affects  par  I'enregistre- 
ment,  et,  suivunt  inoi,  I'art.  2093  n'a  pas  d'appication  (1). 

Laseconde  pretention  du  dofendeur  est  qu'avant  qu'une  demande  preala- 
ble  de  paicinent  lui  ait  c<£(S  fiiite  n  son  domicile,  il  n'y  a  pas  d'action  centre 
ini ;  qu'il  n'est  pas  oblige  de  Ms  deplacer  pour  faire  son  paiement,  et  qu'il  n'est  pas 
lucMiie  oblige  de  con-sipcr  en  cour  pioqr  se  liberer  des  frais  d'action. 

Cette  question  a  ddja  ete  soulevec  plusieurs*  fois  depuis  le  code  et  n'a  pas 
encore  reju  une  solution  bien  satisfaisatite  de  la  part  de  nos  tribunaux.  Je  sais 
<ju'il  y  a  des  diffc^rences  tl'opinion  parmi  les  jugcs  de  la  Cuur  Sup^rieufe. 
<iuant  a  la  Cour  d'Appel  elle  n'a  encore  eu  a  se  prononcer  «(ue  Jans  des  causes 
oil  les  defendeurs  avaient  epn.signe  avcc  lour  defenses.  j4i  deji  decide  et  je^ 
ne  vois  pas  de  raison  de  changer  mon  opinion,  que  le  defendeur  qui  se  plaint ' 
de  ce  qu'on  n?  lui  a  pas  fait  de  demande  &  son  domicile,  doit  frfire  voir  qu'il  est 
pret  i.  payer  et  consigner  les  deniers  en  Cour.  II  est  dans  la  meme  position  que 
celui  q^i  a  fait  des  oflFres  rdelles  lorsque  la  creance  est  payable  au^^ohiicile  du 
cr^ancier.  Une  foia  les  offres  faites,  le  debiteur  se  trouve  exact€ment  comme  si 
la  dette  4tait  originairement  payable  i  son  domicile.  Si  le  ordafccier  veut  ensuite 
accepter  les  offres  il  faut  qu'il  se  transport^  chez  son  debiteur.  Or,  dans  oe  oas, 
I'art.  1162  de  noire  code,  dit  qu'U  faut  renoujj^r  les Wres  en  cour  et  consigner. 
Les  deux  «as  me  paraissant  identlques,  jej^y vois  pas  pourquoi  nous  anrions 
deux  pcec^ures  diff^rentes.  ^ 


TI)  Sirej^rCodes  aoaot^a.    Art.  1275,  X2n,^0y  I  &  t 
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.cttr. '"""'""  '"^•"^  "<"'  '•"  J-S— t  B«i..nt  le.  conduBion.  de  leur  M...U..-. 

.ye«/  (6  Oo.,  for  plaintiffii.  Jadgment  for  plaintiffs. 

•^A  d  Co.,  for  defeDdont 
(SB.) 


•      SUPERIOR  COURT,  1876. 

MONTREAL,  30th  DECEMBER,  1870.    ^ . 
C'oram  Johnson.  J.  ' 

No.  aj63.  .  ■  ''■  •       ■    '  " 

^  The  MttropoUtan  Jianija,  Sj/ms^Vir 

wlthdhiwn  In  tfei,,me  of"  m  C    ifclt*  rs    "^  7"  lnd.«:,lm.n.tc.,  dep<«l,«i  ind 

ent  days,  and  wroru„laT  1  IT  ™'  "'^''''  ""^  "*"*«  «°  »'<>  <J'ff«r- 

that  the  defendant  had  on  account  ZtTZuu  ^[^^^'^  ^'<"°  *•»'«  «"denco 

^t  Mr.  Maurice  CuvillL  Z 1711^     T         '''  '•*"  '*'  "'""""^'  """^ 

>dged  with  the  instUu  i^     S£.S  ,."  ^' "  ^'''  "^  attorney,  which  he 

Ueoe  Miss  Clara Z^'a„?fl"t    ."  r""'"  ^^"^"^*'  '«"' '»  '^' 

name,  and  that  .amount  J.  7  *f '061.93  to  her  credit  in  her  own 

ceased  to  L^l;Zl":^thZV'r-^°'"»"*'^'''*  ^'^  «'«"  ^-- 
had  been  dLn  whTn  hll      !  '."        *"""  ""°''-     ^''«  balance  that 

Cuvillier,.sT;pL:Si:;r^^^^^^ 

prove  tA  ^^r..:^."X„:^';j^  «^e  pains  t. 

i  -B«  jnere  is  no  doubt-id  one  sense,  and  only  in  one  sense. 
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'A 


of  Uiis  MetlMrt,  (liflit  is  to  uj,  all  tham  oharga  truly  rtx 
Th«  Money  went  out  of  the  bank,  and  he 


^ 


*>-^      prment  payiuunUa  luuJe  to  OuTillier. 

get  it ;  that  moeh  is  certain.     The  fihoqiHw  «ie  produced  and  proTed  ;  and  bo'* 
ire  the  monthly  1  aeknowloij^ments  by  Cuvillier  of  the  correotneaa  of  this  ajL 
coout.     But  b^'tlie  present  action  the  bank,  in  a  direct  manner,  asserts  thaic^ 
H  paid  out  all  \hu  money  to  the  dcfesidant,  ffgainat  whom  they  ask  a  personal 
CUlk4ii;)inn«tion  ^  the  balance  still  s&i#  ^  be  due;  and  they  must  ahow  ^hen 
*  and  iiuw  li^oj  pai^  it  to  her,  und,  therefore,  being  unable  to  prov^  their  oaA  in  ' 

the  direct  aeusc  of  their  allfgutions,  they  full  buck  on  their  tfansactions  with  "  M. 
Cuvillier,  ageut."  Tliorc  is  no  question  here  about  figures,  no  complication  of 
~  accountK,  or  any  dittculty  of  that  sort.  It  is  a  question  of  facts,  and  of  factd 
only.  I  hare  to  ado  what  it  is  that  the  bank  says,  and  what  it  is  that  it  proves. 
I  have  mentioned  that  this  lady  had  executed  a  power  of  attorney  to  Cuvillier 
before  her  marriage.  She  also  executed  another  sheltly  after  her  marriage. 
Both  are  as  ample  as  could  be  required.  She  had  a  large  income,  and  it  was 
necessary,  when  she  was  abroad,  that  some  one  here  should  act  for  her  as  fully  • 
;.  as  she  could  have  done  for  herself  if  she  bad  been  present.     Her  attortacy  had 

s  power  to  sign  and  endorse,  draw  and  accept  bills,  notes  and  cheques,  arid  Iniy 

and  sell  stocks,  and  transact  banking  buainesa  oJT  all  descriptions ;  but  always,  of 
^course,  in  harmony  with  the  objects  of  these  powers,  and  with  the  obvious  inten- 
tion and  interests  of  the  principal  party.     At  regards  these  objects  the  poirers 
^  -        Kiven  were  as  full  as  they  usually  are  in  such  instruments^,  but  they  cannot 
^possibly  be  held  to  have  given  him  authority  to  go  upon  the  Stock  Exchange' 
"        and  speculatr,  and  supply  margins  for  hiaViMculations,  with  her  funds.     Such 
«  a  thing  would  ^ave  been  as  oompletclj^jpreigo  to  the  obvious  objects  of  the 

powers  given  hiih  by  this  lady  as  to  have  ria|ced  her  fortune  at  cards  or  staked 
it  ut  a  furo  tabto.  She  was  neither  a  borrower  nor  a  speculator,  and  this  was' 
both  clearly  understood  and  is  expressly  admitted  by  the  agent  himself.  He 
sayn,  whcit  uiiked  whether  he  ever  dealt  in  stocks  for  his  principal :  "  No,- 1  did 
nut ;  I  bouglit  u  few  for  inv^'stment,  but  not  for  speculation.  I  never  made 
any  speculation  for  her  whatever, -because  she  was  against  speculating.  She 
l|ould  have  taken  awuy  the  estate  from  me  if  she  had  knoi^n  I  was  Ipieculating 
■  ^iui'llier  money.    She  was  not  aware  of  it  at  all."     Yet  we  find  tbaH^  while  the 

de^ndaht  wa9  ubrodd  and  uiimarried— ^thut  is  to  sny,  as  far  boct^ as  October, 
1871 — Mr.  Cuvillier  commenced  a  series  of  borrowings  from  ^^i|I|>Mls|f<*  ^^^ 
extent,  up  to  June,  1872,  of  S71,278.5W;;riiis  fact  up  to  that^|PgBlfl^ 
■S.y  rectt  bearing  upon  the  amount  of  the  balt^e  sought  to  be  reqjUjBMBSBBP* 
cause,  as  I  have  already  said,  in  September,  187^  tho  defendlWP'mounrin' 
'%r  own'.name  was  clo^d,  and  a  new  one  wasopen^  by  "  M.  Cuvillier,  agent"; 
but^ib' sbawsl  that  the  agent  was  even  then  charging- his  principal  with  loans 
pi'0|ml|^y^reigQ  to  the  objects  of  his  powers,  and  therefore  it  is  not  without 
valu4^n||Hmk^nn||  indicate  cognizance  on  the  part  of  the  bank  of  the  true 
natu^^lP^Ki^viwi^B.'  ^ey  went  on,  however,  all  (he  same:  the  bank 
(K>ntin\MK!Bvij|P'^  ^  clKJinm  interest,  and  to  credit  dividendB  received  oil 
the  Bt«lmfflWWlli88  in  pledgJMWft'^B  account  soon  got  to  very  serioua  dimen- 
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lunt  whioh^e  bank  ptroduces,  the  loans  appear  sepantely 
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Irm3i%1;"'7a"*''T*r'^""'     On  thfi|tlerthe«,i..  balance  eh.,g;dTU.  Mec^po,^ 
!L!.  ?     1 '  °"  ^^*  '^""•''  •  Wane* of  $H,66I.48.  and  thr  two  kre     ""^^ 

for  he^fi.^^^  •'?''-''"*  •"  ?«>'«•»  ♦«  have  been   .fie  facj- „  .g,„t  * 

^   !  .'"^'    *  '""*  ''"'y  ""*  •'=«>»"^'  therefore  the  balance 
rec9^red  here  la  .  balanoe  overdrawn  on  an  accou.,t  with  ."  M       -''■     "   ■'- 
int.    the  baftk  aaauming  apparently  that  he  waa  acting  only  for  the 
fm  »K^    M  """^1"         deposited  his  power  of  attorney  from  L,  and  none         ' 
reTia^\T"'     ^""^  """'''^  -rnowledgmenG  show  L  astjj^'a,  the  I        •        " 

lent.  Vl"  r""'  •".'"  r  r^'  ""''  '^"^-•8"''^  these  aeknowled; 
mentB,or  they  were  signed  oh  his  behalf  in  her  name  per  proc      After  th*' 

appears  but     M.  Cuv.I|,er,  agent,"  signed  either  by  himself  or  his  clerks. 

W  wTt^  ZTl  '^u!^"  "'^  """"""^  "»  "P*-"^  ""^«'  -y  <J»tinct  agree. 
Tantonl    K     .r  "'"toappIytoCuvillier's  agetfcy  for  the  defen- 

trc£\t    y  "'^"  ^^  *'•'  '''^'""^  ^  •""•  «>  «»^«"too<l  it.     What 

n^^  h  isle     r  '""T     '•*""•  "  '  ""•  «'^  •»«'--«^''-  1871  and 

K      7  1876.     Occasionally  it  would  be  pretty  heavy.     In  March   1874^ 

showed  a  balance  due  to  the  bank  of  liolcs/os;  and  on  la^^  d'     .  lb 

paynjen   w«  .ade  of  »60.000.  for  which  the  bank'relinquTsbfd    .200  sha"' 

nrwritinTsnIrn-    '"^°'"'"^^'  1875;l.balan'ce  duel' 
Ze  ll!ll']       I'C     ^"""'''  ^'^  """'^'^  '«^'«'-  '^  hypothecation,  and 
ZuZa       TMi'ii'P"''**  <■"«'«'«. 'hich  were  subsequently  paid.     Af 
tll^l  ^T  ^««'««^-^8.    This  balance  cannot  be  due  to  the  bank  by  the 
^efe  dantun.esa.heh«^  „,„^^,  ^.^^  ^„  these  previous  heavy 

Zh  to  b  A  T  "  r*''"  '••*  ""''  ('■•T  '^^y  «™  '«»H  together),  noi 
Zh^r  the  hir  .r  *'J  ""''  '"  ^•''^™*  P'*-'  I  ^-«  ^rioBS  doubt 
aMt^ri„r    ''"''°"'""^^'''"*'"'^^^  whatever,  and,  as  far 

Z,r?„\t  ^^'"'.^-^-'^gent"  merely,  without  saying  for  whom,  but 
nowefh  .  ,?^  r?'"""  *''"^^*  '"«  ''^^•''S  '•«'^»>«  <J«''^ndant.  under  the 
.Tbv  the  "  ":' 'f  them.^oceed  to  char^  her  with  any  ani  every  sum 
forli!^tltV  ^'  rv"'  "^  P""^"  ''  for  any  purpose  whatever,  however 
foreign  to  the  scope  of  his  agency  for  her.  But  however  tWs  may  be.  I  think  on 
tosirr?^;'""'^^''  *''  P^""""  facts  proved,  the  bank  completely  faiU 
0  show  that  they  have  any  rightfuUbi™  „^i„«t  the  defendant  for"  anything 

l.«f  J.  uTl '"  r''*^  ^"^"^  '  ^""'°S  of  all  this  money;  and  they 
»nst>  held  to  have  known  it     It  never  was  .advanced  tQ  her  It  all ;  it  wi 


^ 


^riptendod,^  W  advauuud  Ui  hei.    It  may   kva-besirTnTendeg'thaTir 
•hould  have  that  appewrance ;  but  the  ^.H^cipal  officer  of  the  bank,  at  all  events, 
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%Bymet  i«.°Tir. 


"lin^BSSf"'  '"*^  P^'feotljr  welUtbat  this  Aoney  Was  not  pot  for  the  defendant.     It  was  he 
w.  .       *h»  made  the  loans.    Mt  Waig.Wr%ht  says  so  distinctly.    The  mere  entries 
only  were  made  by  that  i!r.itnie88,an,d^. has  no  other  knowledge  of  thCm  further 
'   than  tl^lBt  they  are  in  the  boaksv.   I  cannot  understand  the  evidence  in  the  case 
j    otherwise  than  M  clearly  and  ^ptessly  condemnatory  of  the  pretension's  of  the 
.   bank. .  Mr.  Cuvillier  waa  ioalled  by  the  plaintiff  and  examined  as  a  witness. 
He  was  asked,  by  the  cpurt  whether  the  defendant  required  to  borrow  money 
on  stocks,  whether  her  town  or  anybody  else's.     He  answered  at  once:     "I  . 
borrowed  the  money  for^y  own  speculations ;  it  was  for  my  own  transactions." 
-The4)hiintiff'B^un8el,  apd  also  the  idefendant's,  continued  to  examine  him  at 
-  some  length.     The  former  asked  him  many  questions  on  this  head,  and  I  will 
read  both  the  questions  and  the  answers  :— 

Question.     When  you  obtained  those  loans  from  Mr.  Starnes^did  'you  tell 
him  that  you  had  obtained  them  tor,  speculations  of  your  own  ?  , 
Answer;    I  dqn't  remember  that' I  did  at  the  moment 
Q.  At  the  time  you  got  them,  did  you  tell  him  that  ?  -    V 

A.  I  may  have  told  him  ;  I  did  tell  Mr.  Starnes  I  was  speculating  on  stocks, 
and  he  knew  at  one  time  I  had  oi0r  300  shares  of  Bank  of  Montreal  st^ck, 
because  he  scolded  me  for  not  selling  it  at  a  profit.  ^  ' 

Q.  When  this  loan  was  obtained  in  1871,  and  when  these]  two  sums  were 
advanced,   ($10,000  and  $15,000)  had  you  told  him  you  were  speculating  on 
'  your  own  account  ?  * 

A.  Yes;  he  knew  it  then.  '  *  --i, 

Q.  I  speak  of  1871.  • 

A.  I  could  not  tell  the  datej^but  I  am  positive  Mr.  Starnes  tnew  I  was 
speculating  in  stocks,  for  we  were  speculating  together. 

Then  further  on  he  is  asked  about  the  consideratiott  of  a  note  for  $25,000, 
which  he  Ud  signed  in  his  principal's  name,  and  he  answers:  "  It  was  given  for 
»  speculation  of  mine."  y^ 

Q^  Was  the  bank  aware  how  you  wf  re  emi>Ioying  that  ? 

A.I  cannot  rjmeuiber  five  years  ago  what  I  may  have  told  Mr.  Starnes  ^  but 
I  am  perfectly  sure  he  knew  I  was  speculating  on  stocks,  and  everybody  in  tl^ 
city  knew  it  besides  himsolf,  and  every  clerk  in  the  bank  knew  if:  I  am  posi- 
tive of  that.  >' 

In  his  cross-examination  he  is  still  m^e  explicit,  if  it  be  possible  to  be  so. 

Q.  I  would  ask  you,  with  reference  tojthese  loans  enumerated  in  the  account 
produced  by  the  Metropolitan  Bank,  and  jattached  to  the  pass-hook,  whether  any    ' 
of  them  were  really  made  by  you  on  acobunt  of  tU&  Marquise  dis  Basaano,  the 
defendant  in  this  cause,  or  not? '.        -^   -  ■    .      i  "■ 

A.  They'were  not  ipade  by  me  on  her  account.  T 

In  re-examination,  he  is  ssked :  '    i*  ,       *         . 

;    Q.  You  stated  in  your  crosf-cxamination  that  all  loans  you  had  obiained  from 
the  bank  were  for  your  own  purposes,,  and  not  for  the  defendant's  ? 

A.  Yes. 

Q.  Will  you  explain  how  it  is  that  credit  w^  given  to  you  in  the  pass-book 
opened  under  the  head  •*  Glara  Symes  per  Maurice  Cuvillier,  agent,"  for  these 
amounts'?  ,.  _         ,  -    . 
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1872  ?  "''  ^""  •'  **'^  .^'^  *"  -»»  •'^P'  i"  h^*'  '«-'«,  -!>  ^  the  change  iu 
A.  Yes.        ■  '■—       ^        '*"  ' 

got  by  yo^ii  for  your  own  purposes  ?'        '      '  ""^  •^'^^^!  *^  '^"^  '«"»  '*"» 
-  Lh  r^f  '^"'^  ''T.^'  ''"*'  '°~""*'  *°^  ««^  her  name.  . 

then,  theCoftir^  M  L r        ^  '''^"*^**  ^'  *'*"'  ^'^"'^  ''««'''•     Thus, 
the  ifenZ'  drew  ou  "nLrbrr ''     '' '''  ^"*'  '*"*" "°  ^''^ -^'-^^^o- ^^ai 

=iH.?  -----  -."^s^ 

hZ.«i  h,  J  f  ''*°^"°"  W  e«'  .he  mo..,  m,y  be  perM,  true;  b«t 

may  ne  sua  unpaid.     This  is  the  eeneral  view  T  take  nP  ♦!,:/  i.  .     . 

we  ..e  .  deUUs  U  isc.earer  sti,,;^  The  B^^  L^^llX^j  ^^^ 

is  ofltp^^^W   "yrh'^'r '  ''''''"  '''  P-eedso'f  loans  or  otLrwfse 
«i  no  importance.     You  have  drawn  out  some  ten  thousand  dollars  more  and 

facts   for  ,t  puts  ,n   issue  whether   she  drew  the   mone*  or   not-   and  the 

Irt IfT  K T  *'^^""*'"  ^'"  ^"^"^  -  ^'•^  «g-»'  ort  «;  edge  oi  Se 
the  nlf  T         '  "'  "^  ^  "''*"^  "'  *••«  greater  part  of  the  Wans  th'mlt 

^Itself  ,s  certain  and  conclusive  that  as  respects  a  sumX  $tO-m  of  the 

anybody  but  himself :  and  ought  notio  have  been  put  among  the  otherloan. 

^;H)Sor:ri1t^;  A^  r  "-  -?*"*''''  ^'^-^ef-dan.'at^r  m^^^ 
•10,000  on  the  16th  of  April  was  quite  a  distinct  thing  from  the  others,  it  is 
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Bimr'""  *''*"*'''y  """^  positively  sworn  to,  and  no  contradiction  or  explanation  is  suggested ; 
Sycse"  t  It    *'"  **"'  contrary,  Mr.  Cuvillier,  the  plaintiff's  witness,  swears  he  borrowed  it  on 
■  his  own  individual   account,  "  to  pay  up  margins  on  Western  Union  stock-, 
"  which  I  explained  to  Mr.  Starncs  at  the  time."     "  I  was  going  to  sell  my 
"  stock,  and  he  advised  me  to  draw  $10,000  without  any  additional  security." 
This  would  at  once  reduce  the  whole  demand  to  some  $600  or  S700.     Then 
there  is  a  sum  of  $307  which  was  drawn  to  pay  one  r>or6,  and  which  it  is  ad- 
mitted must  be  deducted.     But  there  is  a  fact  which  hitherto  I  have  only  noticed 
in  a  cursory  manner  ;  but  which  in,  nevertheless,  a  very  important  fact,  and  pne 
of  which  the  cflFect,  under  the  express  evidonco  in  the  case,  would  be  to^  go 
much  further  than  to  extinguish  a^romaining  balance  on  the  account.  Cuvil-. 
lier,  having  admitted  his  agency  for  others  besides  the  defendant,  was  asked  by 
the  defendant's  counsel  to  look  at  a  number  of  the  cheques  that  had  been  pro- 
duced and  were  charged,  like  the  others,  to  "  M.  Cuvillier,  agent,"  and  to  say 
for  whom  the  sums  were  drawn.    He  referred  to  his  cash  book,  and  proved  that 
sevcDte^n  of  these  cheques,  of  which  the  amounts  together  exceed  $1,600,  were 
drawn  for  the  other  parties  for  whojii  he  was  agent.     The  plaintiffs  then    far 
fVom  proving  that  any  balance  is  due  to  them  by  the  defendant,  only  succeed  iu 
showing  that  a  person  who  was  her  agent,  ;and  ailso  the  agent  of  others  was 
suffered  to  open  an  account  with  the  bank  in  an  ambiguous  name  and  treated 
as  if  he  had  been  agent  of  the  defendant  alone,  contrary  to  the  fact,  and  without 
precaution  or  enquiry  about  it ;   and  then  they  charge  her  with  every  sum  he 
draws,  whether  for  her,  for  himself,  or  for  any  of  the  others.     This  action  U 
therefore  dismissed  with  costs. 

Action  dismissed. 
Judah  &  Wurtele,  for  plaintiff. 

Bethtme  &  Bethune,  for  defendants.  , 

(8.B.) 
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MONTREAL,  27th  SEPTEMBER,  1877. 

Coram  ToRRANCE,  J. 

No.  495. 

■  Zann  VS.  Z>ff)/'>r^c«,  and  iSi^r^,  guardian,  mis  en  cause. 

Held  .-That  eon^r^  tf^ciuf  on  a  rule  will  be  granted  without  costs. 

St.  Pierre,  for  guardian,  asked  for  congi  difaut  with  costs  against  the  plain- 
tiff, who  had  taken  out  a  rule  against  the  guardian  returnable  that  day  but  not 
returned. 

Per  CtiRiAM.-r-The  congi  difaut  is  granted,  but  without  costs;  C.  C.  P.  82 
giving  co^  only  referring  to  congi  difaut  in  cases  of  actions  not  returned. 

Zon^pr^  ife'Co.,  for  plaintiff. 
.(SV. /*tVrre,\for  guardian  niigfn  caas«.  (    ...X^         .       ,.^  .  _1.  _' 
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COURT  OF  QUEEN'S  BENCH,  1876. 
MONTREAL,  jfexH  SEPTEMBER,  1876. 
Coram  Motfic,  J.,  Ramsay,  J,  Sanborn,  J.,  Teshier,  J^  BfiLANOBa,  J^  ad  ho,-. 

/0.76.  -     „ 

SERR^  DiT  St.  JEA.V  IT  VJB, 

AND  AWKLLANta  | 

THE  J^ETROPOr.ITAN  BANK, 

RCSPOWDINTS. 

gone«iiy.  .„d  ,„  ,0  dolngjo  hypotbecte  the  oonrtltuentS  property.  i»  not  .n  .uthoX 
to  «l«n  promissory  notes  i  J  thP  name  of  the  constituent       '^*^''     "<»  »"  •"""orltj 

no!jl*  'ir  m"*"!! °f  f  "7  "'  *""  ■«'"'*•  *°  *""'**«'  «"•*  "«  ^.d  fUU  authority  to  iini 

note*  for  his  prinoipiU,  oinnot  malce  evidence  against  the  nrinciml  •  hl«~»..,  h!P 

*  ,  gorerned  by  the  term,  oflbe  written  power  of  attorney.  ^  '       ^  "'  '^"* 

Jt"  ^"  "A"PP*/^  from/a  judgtnent  Of  the  Superior  Court,  at  Montreal, 
goRBAficE,  J.)  rendered  oJ  the  30th  of  June,  1874,  in  an  action  by  the  res'- 
r^fflPents  against  the  appellanb,  as  follows :— • 

fS^^^'  ***•'  *<"'"4'''g  »»»»*  it  is  fully  proved  by  the  evidence  of  the 
*^;^«5ndant  Jacques  Olivier  Bfureau  and  the  witnesses  Dumouchel  and  Norman- 
leau^hat  the  said  d^fendatt  Bureau  was  in  the  habit  of  borrowing  money  for 
tte  joint  expenses  of  hiWf  and  said  Dame  Leooadie  Serre  dit  St.  Jean   his 
Wife,  to  the  knowledge  of  ^ail  Danie  St.  Jean,  by  promissory  notes  signed  by  him 
said  Bureau,  as  agent  of  LX  defendant  Dame  St.  Jean,  to  b.  discounted  aJ 
the  Hanks  and  that  the  nJte  ingestion  in  this  cause  was  given  to  plaintiffs  for 
money  which  was  placed  ko  the  ^dit  of  the  said  defendant  Dame  St.  Jean  by 
plaintiffs  in  their  Bank  aid  drawn^t  by  said  defendant  Bureau  as  her  agenr 
i  /IT.   *]•'  P''*  ""^r  '*'^  ^"•"Kl^ocadie  Serre  dit  St.  Jean  with  costs 
and  doth  adjudge  and  condemn  the  defe^ants  joihtly  and  severally  to  pay  and 
satisfy  to^paintiffs  the  sU  of  $377.51  cy. V  Canada,  to  wit,  the  sum  of  $375 
amount  of  the  prom iW  note  dated  Montreai\l2th  July,  1873,  made  and  signed 
by  said  Leocadie  Serref  dit  St.  Jean  actini  by  her  husband,  the  said  Jacques 
Olivier  Bureau,  her  duly  authorized  attorney,  payable  two  months  after  date  to 
theorder  of  herself  at  ihcAletropolitan  Bank  of  Canada,  for  value  received,  and 
by  the  said  Ldooadie /Serre  dit  St.  Jean  acting  as  aforesaid,  and  by  the  said 
Jacques  Ohvier  Bureau,  individually,  endorsed  and  delivered  to  said  plaintiffs 
-andthe  sum  of$2.felfor  Uiecost  of  protesting  the  said  note  for  non-payment 
with  interest,  etc."     .  rj- 

Monk,  J.:— After  stating  facts,  remarked  that  the  Court  had  had  no 
difficulty  m  cominjg  to  the  couclusioa  that  the  judgmettt  Appealed  from  must  be 
reversed,  there  being  no  authority  in  the  written  power  of  attorney  either  to 
make  or  indoi;te  promissory  notes.    The  declaration  'simply^  atated,  that  Mr 
Bureau  had  jiuthprity  to  sign  as  he  did,  without  any  specification  of  the  mode 
in  which  h^/became  authorized  so  to  act,  but  the  respondent  with  the  declaration  M 
filed  a  copy  of  a  notarial  power  of  attorney  which  did  not  contain  any  such    ^ 
authority.     The  Court  were  unaiiimousiy  of  opinion  that  this  written  poorer  of  \ 
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St    ittorDeyjnuBtBerve  as  the  guide  to  detemine  wh«i  Mr.  Bureau's  authoritr 
r"-  reaMy  waB  and  that  all  the  verbal  eyidence  tending  to  prove  that  Mr.  Bureau 

"  v^J!}v"^'***"*^  ***"^  *^®  "****  '°  **°***"'°  •"  *''"  «""«»  ''"  illegal  and 
irrele^rfBCknd  should  h#ve  been  rejected.  The  Court  were  also  of  opinion  that 
there  was  no  legal  evidence  of  confirmation  of  the  act  of  her  husband  bv 
Madame  Bureau.  '  >  ^ 

Ramsat,  J  .—This  is  an  action  on  a  promissory  note  alleged  to  have  been 
made  by  appellant  through  her  authorized  agent,  her  husband.  The  power  of 
attorney  under  which  he  pretended  to  act  is  produced,  and  it  contains  no  special 
authority  to  make  or  sign  promissory  notes  for  the  appellant.     It  is  urged  for 

.  tt.e  plaintiff  respondent,  that  the  agent  told  Mr.  Starnes,  the  manager  of  the 
iJank,  that  he  had  a  power  of  attorney  from  his  wife.  A  Case  precisely  simUar 
to  this  so  far  was  decided  many  years  ago.  I  refer  to  Castle  &  Baby,  6  L  C 
K.,  p.  411,  where  it  was  held  that  a  power  of  attorney  for  general  adpiinistral 
tion  of  the  principal's  affairs  did  not  authorize  the  agent  to  sigi»  promissory 
notes,  and  that  what  the  agent  said  in  obtaining  the  endorsation  of  an  accom- 
modation endorser  was  not  evidence  in  a  suit  against  tfie  principal  by  the  party 
who  discounted  the  note.  There  was  a  clause  in  the  power  i^  that  case  which 
was  of  a  character  perhaps  to  take  the  ease  out  of  the  rule,  buMhe  correctness 

•  of  the  general  principle  has  not  been  called  in  questipii. '  In  this  ca8e,\howeyer. 
there  IS  somet^ng  more.  The  manager  tells  us  that  he  asked  about  the  iwwer 
He  knew  there  was  one,  and  he  trusted  the  agent's  honor.  I  don't  see  that  the 
appellant  should  be  damnified  by  the  temerity  of  the  respondent.  It  has  also 
been  urged  that  after  the  note  was  protested  for  non-payment,  the  appellant  by 
anbther  agent  promised  to  pay  the  note.  T-here  is  no  proof  of  such  agency,  and 
the  agent  examined  as  a  witness  denies  the  extent  of  the  conversation  out  of 
which  It  IS  attempted  to  prove  a  subsequent  promise  to  pay.  In  addition  td  this 
no  subsequent  promise  to  pay  is  pleaded. 
I  think  the  judgment  should  be  reversed. 

The  following  was  the  judgment  of  the  Court  — 
•"The  Court,  etc. 

"  Considering  that  the  responden't's  action  is  btought,  and  is  founded  upon  a 
promissory  note  dated  12th  July,  1873,  purporting  to  be  made  and  indorsed  by 
the  attorney  of  the  defendant,  J.  O.  Bureau,  her  husband ; 

2  Considering  that  there  has  been  produced  in  this  cause'a  power  of  attorney 
{Procurauon)  executed  before  Belle,  Notary  Public,  at  Montreal,  the  15th  Aprilr 
1868;  *^ 

"  Considering  that  the  said  J.  0.  Bureau  was  not  in  and  by  the  said  power 
of  attorney  authorized  and  empowered  to  make,  sign  or  indorse  promissory 
notes  for  or  on  behalf  of  the  defendant,  his  wife,  and  had  not,  in  virtue  of  the 
said  power  of  attorney,  any  express  or  other  sufficient  authority  to  make,  si^n  or 
indorse  negotiable  paper  of  the  description  of  that  on  which  the  present  aoti^ 
18  founded,  and  could  not  legally  make  and  indorse  the  promissory  note  produced  ' 
in  (bis  cause;  *^ 

«  Considering  that  the  s-id  J.  0.  Burei^a  exceeded  the  ^wer  andf^aWhority  ^ 
Tested  in  him  by  the  said  power  of  attorney  in  making  and  indorsing  «aid  pro- 
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SST^Lrtlet^^f  *'t*'^^^^^^^^^  theaefendant  U  not  bound  or  liable  to  pay    s^^st 

<«rta,n  e„de„ce  adduced  in  this  cause  as  illegal  and  irrelevant  to'^he  L^ 
J^^d  there.,  are  well  founded,  ^d  should  have  been..aintained  b^h;c^^^^^^ 

tJ^Z^tf  ^''TpT  '^"''^  »»»«  J«<Jg™ent  of  the  Superior  Court  at  Mon- 
treal the  30th  June,  1874.  maintaining  the  plaintiff's  tfction  «^inst  the  defendant 
tbereiserror.  doth  reverse,  annul,  andsetaside  the  said  jud^ent  and  the  Court' 

proce^^g  to  r^der  the  judgment  which  the  Court  belol  sLld  h^^^^^ 
ZoZZ^.^T^''  '^^'''^"'«'  -*^-  -'^^'  -'^  ^'^^^  CourTanTof 

^V«dc/<fe7^ilfo«,  for  appellants.  Judgment  of  S.  C.  revewed.     i^         ^ 

S.  ^ethune,  Q.a  dh  S.  Pagnuelo,  isonnael.  - 

JuiaA  <fc  fr«f/e/e,  for  respondents. 
.(8-B.) 
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MONTREAL,  23bd  JUNE,  1877. 

In  Review. 
Coram  Toebanoe,  J.,  Dorion,  J.,  Rainville,  J. 


i] 


It  lean 


No.  33 
Wilgpn  et  jd^TS.  Brunei. 


S„r«    •     "° '^'-•:"'«»*  «°<J«rthe  Insolvent  Act,  1375.     On  the  first  day 
.f  June  Review,  he  made  a  motion  in  the  Court  of  Review  that,  seeing  his  in 
solvency    and  assignment,  all  proceedings  by  the  plaintiflF  be  «ayed  tUl  the 
8u.t  had  beeq  taken  up  by  the  assignee  on  behalf  of  defendant. 
Boy,  for  defendant,  cited  Insolvent  Act  S.  39  and  C.  C  P  437 

<!a8e.  S  39.8  meant  for  the  protection  of  those  against  whom  the  insolvent  is 
procoed.ng,andcontemplate.theinsolventhavibga8tatusin Court.  NorhasC  0 
P.  437  appliwtion  to  the  case  of  the  insolvent.  In  Quebec  my  brother  Morion 
^JJst^Factice  ha,  been  not  to  allow  the  proceedings  as  a  ier.1  rulet  j: 

i(rcAam6a«?^  for  plaintiff.  .  Motion  rejected. 

-Koy,  for  defendant.  '        ;  «• 


^fi^fwu 
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SUPERIOR  COURT,  1877.  ' 

MONTR£;aL,  28th  JUNB,  1877. 

Coram  DoRioN,  J. 

No.  1135. 

Carter  vs.  Afohon,  d-  Holmet,  Int.  party. 

U«LD:-lo.  That  the  4Aft  of  Judgment  in  a  case  u  paraphed  by  the  Judge  ie  the  true  record  of 
Buch  Judgment,  and  cannot  be  contradicted  by  Tcrbal  evidence  oflfered  in  support  of  a 
rtquiu  civUe  attacking  the  correctness  of  the  entries  ther^n  so  ptraphed    by  th«» 

JU    ge.  \  r         r  , 

ao.^That  a  Judgment  ao  recorded  cannot  be  set  lide,  on  trtqu-u  civile   by  another 
^        .1  ttdge  of  the  same  Court,  on  the  ground  oferror  In  Isuch  record. 

3o.  That,  according  to  the  OTidence,  there  wm  really  Wo  error  In  the  present  Instance. 

Per  Curiabi  r—Da^ie  Eliza  Ann   Holmes,  I'kpouse  du  defendeury  et  se 
pretendant  IntemnanteVans  cette  cause,  presente  Ue  requfite  au  tribunal  dans 
laquelle  elle  allAgue  en  substance,  que  la  cause  entre\la  demandercsse  ^  le  d^fen- 
-  deur  a  et<S inscrite  4  I'Enquete  et  M^rite  pour  le  17  Avril  dernier;  que  lorsque 
Ja  cause  fut  appeKe  le  d^fe'hdeur  ne  comparaissant  pas,  la  demanderesse 
anrait  demands  ju*emeBt;  que  sur  cette  demande  le  |uge  Mackaf^v  pr^sidant 
la  Cour,  aurait    donne    ordre  au  protonotaire  de  -dresser   jugement  pour 
la  demanderesse ;  que  le  juge  n'a  pas  prononc««  le  jugement  ce  jour  la  ni  depuis ; 
que  le  meme  jour  I'intervenante  a  produit  son  intervention.     Ce  que  voyant,  la 
demanderesse  s'est  adresse  au  juge  lui  demandant  de  /aire  ehtrer  un  jugemint 
en  faveur  de  la  demanderesse  portant  «pe  date  antine^ire  a  I'enfilvre  de  I'lnter- 
vention ;  qu'en  consequence  le  18  Avril  le  juge  connaissant  que  la  dit*  intervention  ' 
^tait  file?,  aurait  fait  dresser  un  jugement  par  le  protonotaire,  et  qtae  19  Avril. 
le  dit  juge  aurait  paraphele  jugement,  ainsidress^,  comme  s'il  eut  dte"  rendu  i 
I'audience  le  17  du  meme  mois,  avant  la  production  de  I'intervention  et  a 
ordonn^  au  protonotaire  de  I'entrer  au  registre  de  la  Cour  comme  tel   ce  oui  a 
etefait.  "  '        ^ 

Par  ses  conclusion?  la  requerante  demande  que  le  dit  jugement  soit  declar(5 
nul  et  non  avenu  et  a  ce  qu'il  lui  soit  permis  A  telles  conditions  qui  seront  fi«ecs 
de  prendre  tela  prowSd^s  qui  peuvent  etre  necessaires  pour  faire  redtifier  le  dft 
registre  apres  que  la  demanderesse'  aura  d^clar^  si  elle  entend  "se  servir  du  dit 
jugement.     . 

Lors  de  I'argument  I'avocat  de  la  requerante  a  pretcndu  que  si  la  premiere 
partie  de  ses  conclusions  ne  pouvaient  pas  lui'  etre  accord^es,  la  Cour  pouvait^ 
lui  accflfrfer  la  seconde  partie  comme  ^tant  une  demaqde  en  inscription  de  faux 
Je  doia  dire  de  suite  que  cette  pretention  est  mal  fondle.  II  n'y  a  pas  dans  ceg. 
conclusions  de  demande  en  inscription  de  faux,  laquelle  ne  pent  d'ailleurs  Stre 
faite  qu^n  suivant  les  Wilites  preterites  par  les  articles  161  et  suivante,  du 
Code  de  Procedure  Civile. 

Nous  n'avons  done  a  nous  occuper  que  la  requete  demandant  .que  la  juge- 
ment soit  declare  nul  et  non  avenu.  '  ° 

,Les  alleguesde  cette  requSte  sont  des  plus  injurieux  pour  I'honorable  juee 
qui  y  est  mentionne.    S'ils  ^talent  ymi.  ce  ne  serait  ni  plus  ni  moins  qu'une 
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Stanton  V8.  Tiic  Home  Fire  Ltsurance  Company.^ 

1I«L0 :  -Thaf  the  conJirton  in  a  Are  policy,  that  the  Moared  shall  give  notice  and  make  proof  of  loss 
before  any  suit  can  be  brought  on  the  rolipy,  Is  n9t  compUed  with  by  a  third  person  to 
whom  the  loss  is  made  payable  flimishing  ^neh  notice  and  proof  of  loss,   wd  that 

hv  ^'h'^T       •"'"nT"  ""'"*  ""  P™"^  «*'  '•"•  •»'  *'«'  •«»«<»  "■»««•'  the  action 
by  such  third  person  wiU  be  dismissed.  ««"ua 

Per  Cobiam  :— This  action  arises,  as  a  great  many  others  have  already  arisen 
oat  of  the  burning  of  the  coal  oil  sheds  at  Point  St.  Charles  in  1867^    In  June 

•  A  Bipilar  judgttient  was  rendered  in  No'.  868,  ITechanics  Bank  ts.  Molson. 


prfTttication  dl  la  plu^  graV^  nature  dont  ce  jage  se  serait  rendu  coupabic,  et  Carter  »,.  moi- 
je  neme  reconnais  aucune  ju^iction  pour  faire  le  proems  d'un  juge  de  cette      *^'''"'* 
Cour.  ,    \    '  ^  / 

Heu-euflement  que  les  f&its  ^uv&  ne  justifient  aucunement 
cxtVaordbaire  port<5e  centre  I'honorAble  juge  par  la  requ^rante. 

La  pr«iTe  qui  a  ^te  faite  dans  cette  cause  est  snivant  moi  ill^gale  en  antant 
qu'elle  tcid  a  contredire  par  tdmoinsxla  minute  d'un  jugement  de  cett0  Cour^  - 
duement  iaragh6  par  le  juge  qui  I'a  prodonce. 

Mais  adnettant  mSme  qu'une  telle  prtmve  pfit  etre"  faite  par  t^moins,  la 
requSrante  n'a  pas  r^ussi  a  etablir  la  v^rik  des  allegu^s  de  sa  requeter  Le 
juge  a  signewn  jugement  comme  ayant  6ie  ptononcc  le  17  Avril :  on  ne  I'a  pas 
examine  comae  tdmoin.  Heux  t^moins  jurenV  positivemcpt  que  la  juge  a  non 
Nwflement  doind  ordre  au  protonotaire  de  drester  le  jugement,  mais  qu'il  a 
prononc^  lejusement  ed  declarant  qu'il  donnait  jugement  pour  la  demanderesse 
Euivant  sa  deminde.  \ 

Le  fait  que  1*  jugement  a  «5te  redig^  le  lendemaih  et  paraphs  le  surlende- 
main,  est  ce  qui  se  pratique  tous  les  jours  et  ce  qui  esk  conforme  a  notre  Code 
de  Procedure,  Art.  473.  II  est  vrai  que  le  protonotair^ a  entr4  dans  son  livrc' 
"  Draw  Judgment ",  au  lieu  de  jugement  pour  la  dernande^sse;  mais  I'erreur  du 
protonotaire  ne  fait  pas  loi.  C'est  la  minute  du  jugement  ^raphi-o  par  le  ^ 
qu'il  faut  suivre  et  upn  I'entr^e  du  protonotaire  dans  sonXlivre  ou  rdgistre 
Art.  474  C.  P.  C.  :  \ 

iMais  en  supposant  meme  que  la  reqWrante  cut  fait  la  preuve  d^ses  allegues,  je 
ne  connais  aucune  loi  qui  m'autorise  a  changer  ou  modifier  le  jWment  d'un 
autre  juge  dans  une  cause  contcstee  ou  ^  cesser  ce  jugement  sur  si^le  requete. 
Mais,  dit  le  savant  avocat  de  la  requerante,  si  j'ai  un  gnef  je  d&s  avoir  un 
remode.  Ccci  est  bien  vrai,  mais  alors  il  faut  choisir  le  bon  remade,  \  ce  n'est 
pas  ii  la  Cour  4  I'indiquer.  ' 

.    Bethune  &  Bethunc,  for  plaintiff.  RcqvUe  civile  dismis^d. 

E.  Barnard,  for  int.  party.  ' 

(S.B.) 
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«.  noi.  F.r,  t  T  T:    ?     '     *  P'*'""^'  •"■*''  "°  ^'^^''''''^  «f  »2.160  to  Thoe.  Ruiton 
In..  Co.       -^  the  collateral  security  of  a  warehouse  receipt  for  480  barrels  of  coal  oil  scored 

in  shed  No.  1,  of  which  receipt  Ruston  was  the  bearer.  About  the  satoe  tini»,  the 
defendants  issued  a  premium  receipt  as  evidence  of  an  insurance  on  the  Jil,  by 

which  the  loss,  if  any,"  was  made  "payable  to  Stanton."  The  fire  toot  plice, 
btanton  was^hqt  repaid  his  advances,  and  accordingly  presented  his  clain  to  t^ 
conipany,  defendant,  who  refused  to  pay  it,  and  this  action  was  the  resuk. 

The  declaration  sets  out  that,  on  or  about  the  5th  of  June,  1867,  Riston  was 
himself,  or  as  the  broker  of  others,  owner  and  in  possession  of  480  barrels  of  re- 

w^-       xri^f  *•"'  1'  ^*'''"""  ^T^'"  *'»°''  '«"  then  ill  the  w.rehouse  of 

Willjam  Middleton  &  Company,  knowp  as  store  Number  one,  anl  that  they 

(Middlcton  &  Co.)  made  and  delivered  to  Ruston  a  warehouse  reoiipt  for  this 

-oil;  that  about  the  22ndof  June  Ruston,  for  value  received,  endorsed  the  receipt. 

r  of  the  plaintiflF;  ,t  then  sets  up  the  loan  or  advance  of  the  money  by  Stanton  to 

Kuston,  and  the  obligation  of  the  lender,  if  Ruston's  note  was  paid,  to  give  up 

_ :  .    '  *f  property.    It  then  goes  on  to  aver  that  a  contract  of  insuranee  was  made  by 

the  defendants  in  favor  of  Ruston,  which,  in  eflFect,  is  said  to  have  been  an  agree 
_  ment  with  the  plaintiff,  being  Evidenced  with  an  insurance  receipt  in  favor 
of  Ruston,  of  the  2l8t  of  June,  1867,  subjects  to  the  usual  conditions  of  the  com- 
pany  s  policies,  and  this  receipt  has  written  across  it  the  words  "  loss,  if  any 
payable  to  O.  W.  Stanton,"  signed  with  the  initialsof  the  agentsof  the insurano^ 
company.  The  occurrence  of  the  fire,  and  the  destruction,  and  the  value  of  the 
property  insured,  are  then  stated,  and  then  it  is  alleged  that  the  plaintiflFgave  no- 
tice of  the  loss  to  the  defendants  op  the  20th  of  August,  and  fulfilled  all  the  con- 
ditions  and  requireqjents  of  the  company's  policies. 

Tli|defendant8  pleaded :  Ist,  that  the  insurance  receipt  was gfven  sJibject  to  the 
pohcieSifa  use  by  the  company,  under  whioli  the  insured  was  required  to  give  no- 
tice of  loss  as  ^n  as  4)ossible,  and  that  Ruston,  who  was  the  person  insured 
iiever  gave  notice.  2nd;  that  for  the  480  barrels  of  oil  in  question,  Middleton 
issued  two  warehouse  receipts,  and  that  the  same  lot  was  insured  in  another 
office  on  the  other  warehouse  receipt.  This  plea,  however,  is  abandoned.  The 
third  plea  is  that  the  warehouse  receipt  produced  is  fraudulent  and  fictitious,  .  - 
and  that  thercwas  no  oil  in  the  shed  to  represent  it.  4th,  the  g«jberal  denial  to 
meet  the  first  pfea.  Of  course  it  must  be  proved  that  some  one  gave  notice  and 
made  proof  of  loss.  The  conditions  of  the  policy  produced  here  do  not  differ 
materially  from  those  that  are  usual  on  fire  policies.     The  first  material  question 

m  this  case,  therefore,  is  who,  under  the  contract,  is  to  be  deemed  the  "  insured," 
•  for  the  declaration  alleges,  and  the  facts  show,  that  Stanton  the  plaintiff  gave  the 
notice,  and  not  Ruston.  I  find  an  adtnission  of  record  not  referred  to  in  atga- 
meni;  that  the  interim  receipt  was  issued  by  the  defendants  on  or  about  the 
-day  It  bears  date,  bearing  the  memoraTtdum  written  across  the /ace  thereof 
"hss,ifany,  payable  to  0.  W.  Stanton,"  to  wit,  the  plaintiff.  Whatever,, 
therefore,  may  be  the  effect  of  these  words  in  other  respects,  it  seems  certain 
that  they  were  there  with  the  assent  of  the  defendanto  when  they  gave  thU 
receipt.  The  question  remains,  whether  notice  and  proof  of  loss  made  by 
Stanton  satisfies  the  condition  that  the  "  insured  "  was  to  give  such  notice  and  make 
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S^nt^^  V""^.??*  n«n.berof  .atboriUe.  h.^.  been  cited  where  none 
irnr^lon  "fr^'*'"f  ■v^"'''''**""  '°  •'-  n.tare\  condition  precc-,,, 
80  conadered.    But  the  point  here  is  not  whether  notice  was  given  but  whether 

muta.^^^      J         ,*•"  P*'"""  "'-"J^d  by  the  term'  the  insured'  na 

Lln^,rt?r "" ''" '"  ^'^  r ""  *'•''  ^'""  ^'^^  ^^^^^y'  -pp'-  ^^^  ^^^ 

o  wl^^m /J  '^"""'"°  *"'*  "'^^  *''*'^«P«''*  »<>»«'  "d  not  another  person 
bdin  •  rr^  "  P*^'^'*  '"^"^  '^  '«" '  "  "-"^  Shaw.  Ch.  J.,  in  S 
~St  i,"  t  dT'  r;;-"  •"  ^';  '"*  "•*•"''  •»"'»'■«""'  who '«ndef  this 

wZe^  J  T'"?.''*  '""^ '-»•>--  ;  the  insurable  interL  was  in  them 
^!™T  r  "^  ""'^  '"**'""*  "^  *•"*  ''*''«"  •»«  *'*"">tive  and  subordinate. 
i-LT  ^:;  •'  ^*'/"  P"^"^'**  ***  ^""^^"•'^ '"  «*««  »<■  '««>  i  »>«t  that  did  „ot 
make  h,m  the  insured.  He  was  not  a  member  of  the  Mechanics'  Fire  Insur- 
ance Company  J  he  could  not  vote,  could  not  surrender  the  policy,  or  annul  tha 
contract  &c.,&c."  In  .hatease,  however,  the  relation  of  thrdiffe'renlmemll™ 
^a  mutual  association  to  each  other  was  a  peculiar  element,  thou,-h  it  does  not 
s^m  to  have  affected  the  decision,     The  principle,  however,  in  oihcr  respects. 

r^r!        rrZ'    ^^'  "^  of  arosvenor  v..  The  Atlantic  Fire  Insurance 
Iteports,  p.  391,  and  was  decided  in  appeal.     The  action  was  upon  a  policy 

bvZr..'  •^^'^"'ni''^  "  insure  Eugene  W.  McCarty  against lo»  or  da'S.^ 
by  fire  to  the  amount  of  $7,000  on  his  brick  dwelling  house  until  November  U, 

ti^:r.lu7A  ^T^'"  ''^'^  ^'■"''*'""'  mortgagee."  Grosv^nor,  the  plain' 
^ff,  was  the  holder  of  a  mortgage  on  the  premises  insured ;  McCarty  had  sold  the 
premjses  and  of  course  had  no  insurable  interest,  and  no  action  on  the  policy  ■ 
but  the  pourt  said :  «  At  the  time  the  insurance  waaeffected,  the  j,luintiff Gros 
venorhe^d  a  mortgage  on  the  property  insured.  Hlftoo,  hid  aninsurabk  L- 
terest;  the  extent  of  that  interest  was  the  amount  of  his  debt.  To  that  extent 
he  might  have  contracted  with  the  defendants  to  have  indemnified  him  against 
toss  by  fire.  The  p.yment  of  his  debt  would  as  completely  have  terminated  the 
:T:-2r:::r'''''  alienation  ^f  the  property,whc.thecontractis 

"  The  important  enquiry  in  this  case  is  to  which  of  these  classes  does  the 
contract  in  question  belong?  The  action  is  brought  by  the  plaintiff  as 
mortgagee.  The  contract  Was  made  with  McCarty,  the  mortgagor.  But  the 
policy  provides  |hat  in  case  of  loss  such  loss  should  be  payable  to  the  plaintiff. 
What  IS  the  legal  effect  of  this  provision  ?  Without  it  the  plaintiff  could  have 
no  legal  claim  against  the  defendant  for  indemnity.  Is  thb  provision  to  be  regarded 
as  an  appomtmentof the  plaintiff  to  receive  any  money  which  might  become  due 
bj  the  insurers  by  reason  of  any  loss  sustained  by  the  mortgagor,  or  has  it  the 
effect  to  render  the  policy,  which  would  otherwise  be  a  contract  to  indemnify  the 
mortgagor  against  a  loss,  it  contract  to  indemnify  the  mortgagee  ?  *  * 
■'■■'■"  fi 
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l*.^Ho..  r.^  and  ,h.t  ho  »  the  part j  injured.     McCrty  p,id  the  premil.     He  m.d.  th^ 
contract.  .  llxn  interest  air^wncr,  and  not  that  of  the  plaintiff  a»  mortgage*,  was 
p  the  subject  of  the  insurance.  The  plaintiff  waamerelj  the  appointee  of  the  party 

insured  to  recei^o  the  money  which  might  become  due  to  him  from  the  usurers 
upon  the- contract.  The  provision  in  the  policy  in  this  respect  had  ^o  more 
effect  upon,  the  conlract  itself  than  it  would  if  it  had  been  provided  that  the  loss 
for  which  the  insurers  should  become  liable  should  bo  deposited  in  .  specified 
bank  ^  the  *edit  of  the  party  insured."  There  is  much  more  in  the  long  and 
my  able  jud^-ment  of  Judge  Harris  of  the  Supremt  Court,  N.  Y.,  /rom  which 

'  "  *-' ^r"'"' ''"°  quoting,  to  show  thepl.in  distinction  between  thecontract  to  insure  and 

the  contract  to  p»7  the  mon^,  if  any  should  become  due.  to  another  person  than   " 
-the-insurecT     I  will  only^urther   quote   the  concluding  words  of  the  judK- 
tacnt .— "  Th*  defendanto  contracted  witt   McCarty,  and   not  the  plaintfff, 
1  hey  agreed,  upon  the  performance  of  certain  conditions,  t6  pay  for  him  to-tlif » ^ 
^^     „        phiintiff  certain   money.    Some  of  these  conditions  were  positive  in   tbeP 
character ;  others  negative ;  certain  things  were  to  be  done  by  the  assured  j^i 
others  were  not  to  be  done.     If  all  these  conditions  were  performed,  then,  if^ 
toss  occurred,  the  defendants  agreed  to  indeiinify  him  against  that  loss  to  the  * 
extent  specified,  and  he  appointed  the  plaintiff  bis  creditor  to  receive  from  the 
defendants  rfae  amount  for  which  they  were  contingently  liable.    The  terms  of 
this  contract  have  never  been  waived,  relaxed  or  modified.     The  defendants 
:".*  ™°  ■"  "P""  "«'*»»«»  «<:  one  or  more  of  ^the  conditions  upon  which 
their  liability  was  to  depend."     ******    *     *^nd  the  judg 
ment  of  the  Court  below  was  reversed  in  favor  of  the  defendam"  Two  othl 
ot  the  Judges  distinguished  this  case  from  the  case  of  a- policy  assigried  with  the 
assent  of  the  insurlvs  to  a  mortgagee,  which,  of  course,  the  Court  here  would  do 
It  there  were  any  such  thing  proved  in  the  pre^nt  case.     They  were  of  opibion,  - 
«8  1  should  be  too.  that  in  such  a  case  there  would  Ijp  a  privity  between  the 
mortffigee  and  the  insurers.     In  the  present  oa.se,  then,  there  can  be  no  doubt 
that  Stanton  is  in  the  same  position  as  regards  the  defendants,  that  the  mort- " 
gngee  was  in  the  case  cited.     The  defendants  never  agreed  to  insure  him.     They 
agreed  to  insure  Ruston,  and  to  pay  the  money  to  Stanton,  if  any  should  be 
coming  to  Kuston  under  the  conditions  of, his  contract.    It  follows  that  Stanton 
has  a  right  to  recover,  if  Ruston  would  have  had,  and  not  otherwise.     Among 
the  conditions  of  the  latter's  right  to  recover  were  the  notice  and  proof  of  loss 
,  to  be  made  by  him,  and  not  by  aqotjier.    There  is  a  great  deal  of  general  reason- 

ing  that  may  be  offered  no  doubt  as  to  the  grounds  of  this  necessity  to  comply 
strictly  with  the  condition  in  the  present  case,  but  no  authority  has  been  cited  to 
warrant  me  in.  dispensing  with  an  express  condition  of  this  contract.  On  the 
other  hand,  there  is  clear  and  positive  authority  for  insisting  on  the  rule  that 
theconditionmustbestrictlycompliedwith.  In  Fitzgerald  vs.  Gorelns.  Co.,  30 
U-.  C.  Q.  B.  Eep.,  p.  97,  it  was  held  that  under  this  condition  the  mortgagee  was 
^       not  the  person  insured,  and  therefore  could  not  give  the  notice  of  loss,  and  in  that 

case  the  pohcy  had  even  been  assigned  toliim.  In  Cameron  vs.  Monarch  Ins.  Co., 
^  7  U.  C.  C.  p.  212,  it  was  held  that  where  a  policy  contained  the  ordinary 
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condition,  and  that  it  appeared  tJjat  the  plaintiffs  insured  as  asalRneos  jiilnjipl- 
Tency  of  one  D.,  and  that  the  business  was  continued  under  the  supervision  of  The 
1).,  who  was  realljr  the  only/person  who  knew  all  about  the  loss,  the  plaintiffs 
personally  taking  no  part    in  the  uanujreniont  of  the  business,  and  that  an  affi- 
da«t,  as  required  by  the  condition,  waa  in  fact  made  by  D.,  held,  heverthelesi, 
that  an  aSdavit  should  be  made  by  plaintiff:,  as  pcr^ns  insured,  and  failing  to 
■iii»ke  such  aQdavit  they  could  not  recover.     The  company  has  the  right  under 
thu  conditio^  to  know  from  the  insured  «11  that  may  enable  them  to  form  a 
judgn-ent  whether  the  loss  was  actually  sustained,  information  which,  in  iU 
nature   none  other  can  give  as  well   as  he.     They  have  a  right  to  say  to  the 
plaintiff:    «'  Yoi^,  Mr.  Stanton,  may  be  acting  in  perfectly  good  faith  "  (and  I 
must  say  there  is  not  the  slightest  suspicion  of  the   contrary  in   the  pres- 
ent case)  "but  we  want   to  sec  ,t%   man  we  dealt  with,  face  to  face,  before 
"we  can  tell  you  whether  we  are  to  pay.Jiim   anything,  or,  as  a  consequence, 
«  whether  we  are  to  pay  you."    ThougB  the  question  did  not  present  itself  io 
the  same  way,  the  same  principle  was  maintained  in  Whyfe  ra^  The  Western 
Insurance   Co.,    by   the   Privy   Council.      I    »m   constrained    tWefore    to 
maintain  the  defendant's  first  plea,  and  givcjudgment  upon  it  against  ^S.  plaintiff 
ilM«»«<fe  Co.,  for  plaintiff  "  Action  disnijssed. 

H.  Carter,  Q.  C,  for  defendants. 
(8.  B.)       ^  ° 

»  ■  " 
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^   SUPERIOR  COURT,  187(J.  / 

\  MONTREAL,  3l8t  OCTOBER,  1876. 

Coram  JoiINSON,  J. 
<  \  No.  25. 

Grenier  \B.  The  City  of  Montreal 
'  °''''"^.'lLVtht°Jl!!!"^'°''?'."!f"/'*"'"°*'~^^^  instituted  mo«.  than  two  ye« 

Peb  Curiam  :— In  this  case  I  am  constrained  to  dismiss  the  plaintiff's  action 
without  reference  to  the  merits.  .The  action  is  for  damages  resulting  from  a 
quati-dm,  and  by  article  2261  of  the  Civil  Code  is  prescribed  by  two  years 
The  wrong  complained  of  is  said  to  have  occurred  in  1871,  and  the  action  was 
instituted  in  1875 ;  pleas  to  the  merits  are  pleaded ;  but  article  2267  ex- 
tinguishes the  right  of  action  in  such  cases,  whether  prescription  be  pleaded  or 
not.  The  case  is  therefore  dismissed  j  but  the  defendant  who  neglected  to  plead 
this  will  not  get  any  costs.  ' 

A.  W.  Grenier,  for  plaintiff     "  '       .   '^"*'*'"  ^""'"^"^• 

A)«er  .Soy,  ^.C,  for  defendant.      -.-^      - 


"nd 


_^      1 
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COURT  CJ^fiisviEW,  1876. 

MONTREAL,  il,f  OCTOBER,   1876. 
Coram  JoUNgON,  J.,  ToBlUIfOi,  J.,  PapiNIAO,  J. 

r        »o.  ISM."  ^ 

'^^''  "iril'i;i«Thlv;  'r':i*  "*:.""**  -^  -;^"-^"..  th..  depone,.  wi..« .«, 

^Un^rV.t'  T?t  P'-i«^tifli«'«JW»ribe8  a  j^dgn.ODt  of  the  Superior  Court  .t 

d  "  I  Tf"^^**'^'  '^^''  ''••'•^''  '•"'"*«'^  *  -i''-  «■> »««  Petition  of  the 
defendant.  This  pdgment  assign.  a.s  its  only  «k,^./"  that  the  plaibtiff  had  po 
v. hd  re«on  for  causing  the  defendant's  arrest."  The  defendant,  howerer.  did 
not  exaoiine  a  s,nj»<e  witness  to  prove  the  falsity  of  the  affidavit  on  whicil  the 
capuu  usued,  and  nevfer  even  appeared  it  the  hearing  to  support  his  petition. 

-  cnoL    "'  i.T  ^r;^"  '"•*^'"*  *°  *••'  '•'  "P*"-  "•'°''  •  P«»ition  tt,  qu«.h  a 

.^a-  may  be  founded  :  personal  exemptroo^rom  incarceration,  the  insufficient 

J«olosure  of  legal  g«)und|i,for  arrest,  a^the  falsity  of  the  statement,  in  the 

wh^h\  Tp    J      ^!-/"«''°«  B^'^-dry  ga,e  an  interlocutory  order  for  pVoof, 
which  ,t«df  show,   either  that  he  thought  the  all^ations  Hufficient.  or  that  he 
desired  proof  «.«„,/„,„  aroit.     In  the  memorandum,  in  hi,  own  handwriting, 
of  th«  order  we  find  the  word  «  declaration  "  used  instead  of"  affidavit :"  but 
that,  no  doubt,  was  .  mistake  "as  the  sufficiency  of  the  declaration  was  not  before 
h^m.^.nd  that  of  the  affidavit  was.     The  issue  was  inscribed  by  the  plaintiff  for 
en?«e/e,  and  the  defendant  adduced  no  evidence.     So  far,  therefore,  «,  the 
Muestion^f  the  truth  or  untruth  of  the  affidavit  is  concerned  the  matter  wa. 
at  an  end;  the  affidavit,  if  it  is  sufficient  in  its  terms,  must  be  held  to  be  true 
If  nothing  appears  to  the  contrary.^  The  reason  assigned  for  the  final  judgmen; 
therefore,  must  mean  that  the  plaintiflf  discloseU  no  legal  ground  ofarnatia 
his  affidavit;  and  that,,at  all  events,  is  all  we  can  look  to,  since,  as  before 
observed,  there  is  nothing  to  shoifr  that  the  statements  are  false.     Somethin.^ 
was  said  as  to  the  finality  of  the  order  for  proof     It  b  in  its  nature  an  inter! 
locutory  order,  and  the  sufficiency  of  the  allegations  in  the  affidavit  (which  is 
misnamed  "  declaration  "  in  the  memorandum)  is  only  stated  by  Judge  Beaudry 
as  the  reason  for  sending  the  petitioner  to  proof;  but  I  have  no  doubt  he  held 
and  meant  to  rule  that  the  affidavit  was  sufficient  in  law,  and,  therefore,  to  jay 
that  the  rest  was  merely  matter  of  proof.     I  think,  as  far  as  the  defendant  was 
concerned,  this  cannot  be  held  to  have  been  a  final  judgment.     It  certainly  could 
have  been  remedied  by  the  final  judgment.     It  was  in  the  nature  of  a  dem<|rrer 
to  the  allegations  of  thejiffidavit,  and  everyday  demurrers  even  to  deolarations 
are  dismwsed,  and  the  defendant  never,  as  far  as  I  know,  thinks  of  going  to 
appeifl  upon  that.     The  Code  says,  indeed,  that  if^s  petition  is  dism^  the 
defendant  may  appeal,  and  article  821  says  where  the  contestation  ooncems  only 
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tjMuffiowncy  ofthetllegition.,  the  Judge  i»n  diapo^  of  it  .t  once.    Than, 
there  ii  an  apped  for  tha  limple  reaaoo  that  the  judgment  is  final,  and  the  defen- 
d.nt  mu,t  remain  in  priaonifitin  unreyer«>d.     Here,  however,  the  petition 
contended  both  for  the  insufioiwNjy  and  the  untruth  of  the  allegation..     The 
Judge  therefore,  had  no  powet  lo  gire  a  final  jud«m«nt  unlen  he  diamioed  it 
on  both  ground,  and  altflgether.     Thi.  rolipg,  tha&fore,  upon  the  .Uffioiency  of 
the  allegation.,  ..  merely  interlocutory,  and  the  kii^o  question  i.  jJlr  before  us 
I?kt.i       **""*"*  *«"»«"«  the  interlooutory,  and  confirm  the  judgment 
thich  hdd  the  ground,  of  arrest  in.uflicient.     We  do  thU  for  two  Na.ons :  first, 
the  .negation  that  the  conoealment  is  of  movable,  only,  (the  word,  are  in 
French,  and  are :  "  m  bien,  me^hU$  et  tffctt  mobitier,."     This  must'bo  held  to  be 
it  least  doubtful ;  if  it  does  not  really  restrict  the  kind  of  property  to  movable  pro- 
perty. It  IS  at  least  obscure,  and  in- a  case  of  the  arrest  of  the  person  we  must 
give  this  doubtful  allegation  a  meaning  favorable  to  the  defendant's  Hboration. 
The  second  ground  is  that  the  allegation  is  not  that  the  defendant "  doth  secrete," 
bat  that  the  deponent  believes  and  is  informed  that  he  is  about  to  secrete.    The 
disUnction  is  perfectly  well  known  and  acted  upon.     In  the  latter  case  special 
reuons  must  be  given ;    the  text  of  the  law  says  so ;  (Art.   798  C.  de  P  ) 
wd  here  ifi  this  affidavit  no  reasons  are  given.     The  judgment  inscribed  for 
renew  is  therefore  confirmed  with  costs. 

JV.Cayfcy,fof  plaintiff.  -  Judgment  of  S.  C.  confirmed.       ' 

7'n«fef<fe  TaiV/on,  for  defendant. 

SUPERIOR  COURT,  1876. 

MONTRSAL,  30th  NOVEMBER,  1876. 

Coram  Ma<?kay,  J. 

.  ■  .     ■:^\'''-     -  No.  414. 

jBourgouin  vs.  The  Vontrm,  Ottawa  &  Occidental  Railway  Co. 

Hub  ;^Th»t  •  wilt  of  mandamut  doM  not  lie  to  compel  •  BiUlway  Company  t»4epoflt  an  amonnt 
•waTd«d  for  expropriation  by  arbitrator*. 

Pie  Curiam  :— This  was  a  mandamus  taken  by  Bourgouin  against  the  Rail- 
way Company  to  have  them  coiypelled  to  deposit  in  Court  the  money  awarded 
by  th»  arbitrators,  as  mentioned  in  a  previous  case.  The  proceeding  was  met 
by  a. variety  of  pleas,  of  which  one  only  need  be  noticed,  a  demurrer  to  the  de- 
claration. There  was  not  a  shadow  of  right  for  amandamus  in  a  case  such  as 
this,  and  these  mandamuses  and  injunctions  are  increasing  to*  such  an  extent 
that  the  Court  must  see  that  it  is  not  led  by  an  inadvertency  into  granting 
them.    Demurrer  maintained,  and  requite  libellie  dismissed. 

»>    ^    -  -,     ,      ,  .    .„  Application  for  mandamu$  dismissed, 

itevtre  <»  Co.,  for  plaintiff.  , 

DeBelte/euille  (t  Co.,  for  defendant.        -  _    -      ,_     i  -, ^ 

•(8.B.)  .. ;  ■-,  -  '  ■;:-•.-  -■,  ■    . 


Mayrand. 
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SUFERIOR  COURT,  1876. 
o  MONTREAL,  30th  NOVEMBER,  1876. 

.—^^  Coram  JoHNgoN,  J. 

•  No.  711.  vW  - 

."       /^  yincentetux.\e.Btnoitetv\r.  \ 

1IM3) :  -Th«t «  wife  who  with  her  hnstMuid  tn»Xe»  k  doruition  of  «  tnm  of  money  to  one  of  their 
emidren,  whilst  en  ^^mmunauU  with  her  hoshand.  rtmUnt  liible  for  one-half  of  the  donv 
.         tlon,  notwithsUndlnjf  •he  be  «ub«equcntly  sepai^ited  Judicially  from  her  husband  a«  to  pro- 
perty  and  renounce  to  the  community.  •      ,  ■  . 

Per  Curiam  :— The  defendants,  at  that  tinJte  husband  tfnd  wife  eommumen 
;Aien»,  on  the  3rd  of  November,  J  864,  made  a  donation  to  their  daughter,  the 
plaintirs  Wi(c,  of  $250 ;  since  tlmt,  there  haii  been  a  separation  judiciaire  be- 
tween the  dcfeWants,  and  the  defendant  bjiing  sued  for  one-half,  for  which  it  is 
contended  she  irf  personally  liable,  pleads  that  fact,  and  say?,  further,  that,  having 
renounced  the  conttnuiSity,  she  is  completely  exonerated.  '  It  is  necessary  to  re- 
concile the  provision  of  the  registry  ordinance  which  is  reproduced  in  Article  1301 
of  the  Civil  Code  with  the  provisions  subsequently  made  by  the  same  Code  in 'Ar- 
ticle 1308.     The  first  Article  m  :  "  A  wife  cannot  bind  herself  either  with  or 
for  her  husband,  otherwise  (hto  as  being  common  as  to  property.  Any  suah  obli- 
gation contracted  by  her  in  any  other  quality  is  void  an^  of  no  effect." '^Nothing 
can  be  more  explicit  tban  this.  We  have  the  general  rule  l&id  down  m  nnmistake". 
able  languag?.     The  exception  to  this  rule  which  is  made  by  Art.  1308  b  equal- 
ly  clear;     "  If  tl^consorts  have  jointly  benefited  their  common  child,  without 
ih«nti6ning  the  prlTpOrtion.in  which  they  each  intdStkd  to  contribute,  they  are 
deemed  tahaye  intended  to  contribute  equally,  &o."     The  general  provision 
is  therefore  modified  in  this  instance,  and  tb  this  extent.     The  same  provision 
is,  found  in  the  Code  Napoleon.     Indeed   Art.  1308   is  a  verbatim  copy  of 
Art.  1438  Ci,N.     Gilbert,  in  commenting  on  this  Article  id  Note  2,  says: 
"  Endoraj^ien  que  la^ot  d'un  enfant  ait  dfe  constitute  conjointement  par  li^s 
p^re  et  ddre  pendant  la  communaut^,  et  en  objets  qui  en  ^^pcndent,  elle  n'est 
pas  n^arimoins  dette  de  communautd.^'  The  defendant's  renunciation,  therefore, 

could  n^,  liberate  her  from  the  linbility  for  one-half,  and  judgment  is  rendered 
forthieipaintiff. 

■G.  C.  Geoffrion,  for  plaihtiff.  Judgment  for  plaintiff. 

Archambauh  <t. David,  fitrdefenimt.  ■« 

(8.  B.)      .  ^    "        «: 

.-■•,,  _    ^ ••- — :- — : — , -  ^     --•.•■ 

SUPERIOR  "COURT,  1877.  '        -^^ 

*  MONTREAL,  13t«  fepPTEMBER,  1877.  •       j 

,^  Coram  Torra^e,  J.   ^  ^ 

■' ./      ',''    ■    i'-^---,  -       NO.-1494. 

-     Chalut  vs.   Valade  et  al. 

BlLDr-T^at  it  is  not  necewary  for  a  defendant  who  asks  for  eongt  drfaut  nnder  C.  C.  P.  82  to 
give  notice  ofbis  application  to  the  plaintiff.*  *^ 


/L.  L.  Maillet,  for  defendants. 


\' 


•  Vide  Gagnon  v.  Sipfeal,  4  Rev.  Leg.  537. 
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SUPERIOR  COURT,  1877. 

MONTREAL,  29th  SEPTEMBER,  1877! 
CorrtW  ToBRANCK,  J. 


No.  1530. 


■\ 


Robert  et  al.  vs.  Fortm,  and  Ln  SoafU  de  Construction  Jacques  Cdrtier, 

Opposttnts.  . 

HiiD :— That  k  pUintiff  wlio   spiipn  a«  b«lonf(inf(  to  the  defendant,  property  which  had  been 
registered  for  years  .in  the  name  of  the  opposants.  shall  pay  costs  of  opposition. 

Per  Curiam:— The  plaintiff  took  in  execution  as  the  property  of  the 
defendant,  land'  which  the  opposants  by  opposition  claim  as  their  property. 
The  ownerflhip  of  opposapts  is  now  admitted,  and  the  only  question  is  whether 
the  opposants  should  hav^  their  costs  of  opposition  from  the  plaintiffs  who  had 
seized  super  non  domino.  I  find  that  the  oggpsants  purchased  from  the  defen- 
,  dant  on  the  l5th  September,  1873,  and  the  sale  was  then  registered.  In  1877, 
the  {Plaintiffs  seized  the  property  as  bclonginfg'to  the  defendant.  I  think  as  the 
opposants  had  been  registered  owners  for  upwards  of  three  years,  they  should 
have  their  costs.  "  \ 

D<i/6ec,  for  plaintiff.  *         -. 

Xoran^«r,  for  opposantf.  "  ;  .v 

: .        .    -.'.f   ■ 

SUPERIOR  COURT,  1877. 

'  MONTREAL,  llTH  SEPTEMBRB,  1877. 

.  In  ClIAMBERiS. 

Coram  Torrance,  J. 

^  '    •  No.  837. 

Ex  parte  Joseph  Onasakeurat,  Petitioner  for  Writ  of  Habeas  Corpu.<?. 
Arson— KJoMMiTMENT  FOR  TRIAL — Bail. 

HBLDtT-ARer  a  prisoner  is  committed  for  trial  for  arson,  wher<3  it  is  m>t  proved  by  the  depositions 
produced  that  the  prisoner  is  sullty,  lie  will  be  admitted  to  bail. 

Per  Curiam.— The  petitionerhas  applied  for  a  writ  of  habeas  corpus  io  be 
liberated  on  bail.  Ho  is  in  the  jaifat  Ste.  Scholastique  on  three  several  charges 
of  arson,  and  setting  fire  to  a  stable  and 'church,  and  seeks  to  be  liberated  An 
tgi^ing  bail-  The  facts  of  the  case  are  of  a  most  unpleasant  character.  A 
number  of  arrests  of  Indians  had  been  made  before  the  events  in  question,  and 
the  whole  community  of  the  locality  had  naturally  been  thrown  into  a  state  of 
great  excitement^  On  the  day  of  the  14th  of  June  «  number  of  lifdians  ar- 
rive4  »n  the  village  of  Oka,  carrying  guns.  They  i»ent  to  the  Protestant 
chapel,  and  there  depintBJted  their  ntrms.  In  this  roonl  they  were  addressed  by 
thepietitioner,  who  is  their  chief,  but  nothing  inflammatory  is  proved  to  have 
been  said.  The  petitioner  was  with  the  Protestant  minister  till  11.30  p.  m. 
The  arrests  that  had  been  made  can  easily  account  for  these  late  vigils.    But,. 

ange  to  say,  it  itr  deposecl  Tra"wedtb%-ira;^TiiKt  not  denied,,  ihst  he  wijnr" 
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^rtejo.  about  3  am.  to  the  housoof  ono  Je^Mario  Lebrun,  and  there/demanded  a  bral 
cannon  wh.ch  was  in  the  custody  of  Lebrun,  and  in  company  with  anothfr 
person,  he  takes  ,t  away.     About  4  a.m.  the  report  of  the  cannon  is  heard,  and 
people  are  aroused  from  their  beds.     About  that  time  the  Seminary  buildinJ 
cons.8t.ng  of  barn.,  parsonage  and  church,  are  in  flames,  «S  the  ex  parte  evi' 
dence,   .f  uncontradicted,  is  undoubtedly  that  the  fire  was  the  work    of  incen^ 
d.ar.es,  who  destroyed  property  of  the  value  of  $50,000.     It  is  deposed  that  the 
cannon  was  there  planted  opposite  one  of  the  Seminary  gates.     His  father  one 
Lazaro  Akwerente.  is  accused  of  having  cut  the  hose  which  was  on  tBe  preiigl 
as  a  precaut.on  against  fire,  and  also  to  have  threatened  to  split  open  the  headof 
the  Kev.  Father  Lacan,  the  resident  priest.     The  petitioner  was  at  the  fire 
though  .t  does.not  appear  what  he  was  doing  there,  and  he  was  seen  returning 
from  ,t  together  with  his  father.     What  i^my  duty  in  the  circumstances  of  thU 

Tl  \?  ""  f^  r^"'"  '"^'^  ^'''^^''  "''^'"'  '*  stands  indifferent 
whether  the  party  be  ga.Uy  or  innocent  of  the  accusation  against  him,  as  it  often 
does  before  h.stnal;  but  where  that  indifference  is  removed,  it  would,  generally 
sp*ak.ng,.be  absurd  to  bail  him."  B.  ir.,ch.  15;sec.40.  Nowitis  ifpossi  J 
for  me,  upon  the  th.rjy-seven  depositions  which  I  have  read,  |o  say  L  the 
pet.t.oner  .a  guiltless  of  arson  and  conspyaoy,  but  it  is  ai  the  same  time  impos- 
s.b  e  for  me  to  say  th..t  his  guilt  ispro^dv  The  petitioner  will  not,  proba% 
be  tned  by  a  jury,  before  the  mor^of  January.  J  come  to  the  coilsion  to 
filr'$2!'000^''"   ^  two  sureties  of  81 ,000  each,  and  personal  recognizance 

J.  J.  Maclaren,  hr^t'itiooer.  ■  ' 

Mousseau,  Q.  C,  anh§t.  PierreSot  the  Crown. 
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SUPERiOR  COURT,  1877. 

/  MOXTREAL,  30th  MA,y,  1877. 

Coram  Torrance,  J. 

^  ' .         Xo.Va. 

Gnaedinger  et  ai.  ykDerouinei  al. 


HK.D  :-Tlmt  where  .  bailiff,  resident  in  another  Dlstkct,  and  charged  with  the  PT«.„tM«  ♦•..      r 
X  »''''»f^^«*""«"i»«n«'outofiheDi8trictofJL^„tr«,lShtoToLw^^^ 

.\       ofthe  writ,  he  is. .able  to  imprisonment  in  theXiTt;SoS.^^^^^^ 

;_|hV  plaintiff  mev£d  for  judgifient  on  a  rule'^ior  imprisonment  in  the  Dis- 
tr.c  of  Montreal  a^.„st  William  H.  Carter,  a  b^iRff  of  this  CoJrt  appointed 
for  the  D.str.ct  of  Richelieu,  for  non-compliance  with"  the  exigencies  of  a  writ 
of  execut.on  .ssued  out  of  the  District  of  Montreal,  and  asked  for  his  imprison- 
ment m  the  District  tf  Montreal.  .S-  v'  \  ■  ^ 
The  wijs  en  caMse  made  default,         '''-ii-,^^^,^             \             /^     '-.■ 

Hall  {or  plaintiffs,  cited  C.  e.P.  788,  t^9,  and  prayed  tW  the  rule  be  de- 
clared  absolute.  ■  Nx      .  |f|  >        \  ;;. 

.     Macma,ter  &  Ba\  for  plaintiffs.^  Rule  declared  atsolute. 
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SUPERldR  COURT,  1877. 

MONTREAL,  29tp  SEPTEMBER,  1877. 

.  C'oram  ToBBANCE,  J. 

Ko.  91». 

■■■■■•        J 

,  l^haneufm.  Elliott. 

w «..  .ffict  of  „^  Ji.,.ir«  ;:t4;:1'"  '»' ""—  •»  "i-'".,  which. 

m\j  b. p™v«l  b,  ,k«.l  '""•  '"''i  "»'  ">«  I't^mipUoD  odd 

°  ■■   ■  ■.  ■"^  ni*^^' 

i.  -4.  Jctti,  for  plaintiff.  P^reinption  yapted. 

,    -t- A^  ^CTi/awm,  for  defendant 

(J.  Kj)  ■  V 


■ 

1 

1 
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■ 
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SUPERIOR  COURT,  1877. 

MONTREAL,  27TI1  SEPTEiJSER,  1877.         ,  \ 

Coram  ToRBANCB,  J.  /        ,  .. 

'  .^  No.  1048. 

mmagara  District  Mutual  Fire  I,^uran.^e  Company..  MulUn. 

I^B  CCBUM:-The  plaintiffs  are  an  Ontario  company      Thedefend,„f  «  u 
for  security  for  costs  for  two- reasons-    1   Th„«i-T«u       "^  "^  <*««ndant  asks 

'■S^  Clirte,;^?:^;  for  plaintiff,.  /  Motion  r^jedted.  .      ^        .    '. 

J-  Huhamel,  for.defend«nt. 
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SUPKRIOR  COURT,  1877. 

MONTREAL,  29Tn/s£PTEMBER,  1877\ 

Coram  Papineau,  J. 


> 


Charles  S   Watson 


lyo.  1818. 
•t  al.  vp.  Archibald  Grant. 


.■ .  .v.. 


*<^- 


-  ~-    -  ■''''  ».  ,  . 

IlEtD  :-,'5(^  aWbtor  who,  having  failed  to  iJeot  hb  liabllltle*,  Rives  accoiiim.\lattott  ootw,  ktiowlo. 
his  Injlplvpncy,  buyi  goiMj*  on  credit  Without  dlrelosinj;  theso  facts  tfthii  creditow,  and  havln. 
.  ,^:  becopicUiieolTent  afierwar  J  w^hin  iht  meaning  of  the  InsotMncy  Act  \r  1875. 1»  preMimed  to 
havedotae  eo  with  the  intent  to  defrai^d  big  credttors,  and  muxt  Ire  helAlo  bo  guilty  of  fraud 
and  hablo  to  ImpriJonmeift  for  such  time  *,.  the  court  may  order,  not  eW<«n«  two  ream 
unless  tht  debt  and  ,co»t«  be  fooner-paiV,  .    \    '     ^        '"^r 

PAfiNEAr,  X— L'aotioiwlqs  demanipurs  est  h&^e  sur  la  !^ectidll  !36  de  I'acte 

do  fiillite  40  1875.         li    j.    /  vl  \    '•'' 

^M  ^D-iipiGs  cctfe  ^ecfion  do  luloi  ily  a  deux  causes  ponrlesf|uellefroipea\  demap^ 

;a'erl'inc,troer«tiorid'unddl>iteur.  Cotto  clfiusu  jHt :  lo.  Toutft  pcrsontk,  qui  acWtfr 

-:•  f«s  cffcts  ji  crcditW  sachant  ou«c  croy;int  ine.pable  de  f lird  l.onneljf  H  ses  en- 

_   ^njs^enients,  et  cachknt  ce  fMit  Ala  pewonnc  dcvennnt  ainsi  son  crea»?cier,  dans 

-t^Xintcntipn  de  fraudiy  <Sdttc  porsonnc,  ct  (lui  n'aur;»-p:,s  ensuite  p?je  ou  fait  pajer 

.la  dette,  sera  reputedi  coup.-,  ble  dc  fraude  ot.piissiblb:d'einpii.sonnnment.  ^o.  Tottte 

^^pcrsoH(ie  fiai........Jou.s  tftut  faux  pfetcxtex.btient  credit  pour  le  paieitient,.,.„ 

•■■du  prikd^  q«'o!q.,esWctsoG  niarehaiidi?cs  dans  I'intention  de  fraudei^  la  per 
^^Piinc  dcvcnant  ainsi  don  Crkncier....,.„.ct  qui  n'«ura  pas  cSsuite  paje'pu  ftit 

;;i\ayer  la  defte  .-.rrisi  entourue  serarepu|,ee  coupablc  do  fraude  et, passible  d'em- 
.    prisonnemcnt  nVxco,];ii\t  pas  deux"onii<-os.  '  \ 

- .     JiC  doCendcur  est  N^Jirsuivi  puur  s'etre  rendu  coupablc  dc  ccs  deux-  efts  de 
fraudo.        '  '\\       »  •* 

-^  1,1  y  a  deux  creances  dlfftrentesidclanlocs  par  lesdcWandeiirs,  uneantdri^nre 
au  7de  juillet  1^75,  niaib  piviir  celic-ci  (Jont  Ic  njontaiit  cxccde  $3,000  il  ii*Lt 
pa»  prouve  que   le   dereAdcur.  shj  P.ichant  incapable,  de   faii-e  hdnneur  jl  X' 
engagements  aurait  cuclid  defait  auX*lonia.»d>iurs  dans I'iotention  defies  fraudeJ. 
Or,  sans  cette  condition,  il  Wy  a  pas  d^.ct^on  contre  ledefendeur  pour  Ja  soinraa  ' 
pur  lui  due  et  qui  so  trouv.4it  dtj.-i  re<Jlanw3e  jadiciairemeYit  dans  I'lngtancc  etTr' 
liquidation  force  prise  par  Ifcs  dcinandeurs  confre  lo  defendeur:     Ce  n'cst  qu'i. 
l-fiison  de  la  fraiide  pratiqitceWr  le  di-bitiur  qu'il  j-  a  ouvtrfura  au  droit  excep- 
tionnel  d'actiou  ereJ  par  la  scAinn  I'jq,  droit  qui  exlstc  memo  ajirti.s^oolamation 
en  justice  ct  j'o^erai.s  diro  mCnyl  aprC-s  que  le  ere mcier  auraibVequ  un  dividende      , 
i.ur  sa  cieancc  orii^ijiairc  en  vcriu  d'autres  proc6il6'*  sous  I'acte  de  faillitfi.    Cette. 
action  est  imp  action  penale  exerk'e  devant  un- tribunal  clyil  pour  punir. la  fraude    ^ 
ct  roparei;  la  pcrfe  qui  p6ut  en  rliultcr  au  crdanoier. 

Le  defcndeiir  est  smswi  poursui\\i  pour  avoir,  sou?,  de  faux  preteftcs,  obt6tiH 
;  terme  de  ciedit  pnivr  le  pa  lenient  (M  prix  Je.s  cffcts  ouniarcliandises  qu'il  avait 
jicbetds  dans  lo  tenipH  q,iii  s'cst  tScoAlC-  depuis  lo  Conimencemcnl  dj)  Peptembre 
1874  au  15  de  inai  1875;  mtiis  Jes  deniandcurs  n'ont  pas.  i)roiive- les  .faut 
pr(5textcsqu'ils  allt^guent  avoir  <5te  doi\nes.par  ledefendcurpour  obtenir  fraudu- 
leuscnicnt  lc3  delaia  qu'iU  lui  ont  acco\des.  .  ' 

;■    La  prcirro  qu'il  a  achet^  UcFnSTcIijf^discs,  ail  mqntant  de  $851.83  daoa  1ft 


4t 


//. . 
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^  W  136,  e«t  parfaite  contra  le  'd^fohdcur  et  jc  n'ai  aucunc  .j^sitation  i  lu  ' 

.  appliquer  la  peine  port^owntreMui  par  cette  loi. 

'''•'^  ^©"o^ing  w  the  judgtjfcnt  of  the  Court.  ' 

.,rf  f  "^Lr  *^  ^''•"'^^"'^  «•"'  P«>"vd  par^iollement  les  prinejpaux  all^. 
gues  de  leur  declaration ;  -  "  '  t       *y 

^^Con^d^rantqu-ilestprouvCsp^oiaW^^ 

etajadate  du  20  d'^ctobre  1875.  Ic  deffendeur  ^taif  cndette  elvers  les  de! 

pronv^  que  le  d^fendeur  ee  crojait  alorS  et  se  savait  iac.pable  de  faire  honneur 
Aso,engagements;ctqu!iJa;lep«is.cSatI„ur^.Otra^^^^ 

faUkte  de  1875.  e^  vcrtu  d'un  bref  en  liquidaiion  forede,  Va  fevrier  n.il  iuU  * 
jent  ao.^„te  sd.e;  cdnsid^ranf  qu'il  est  p,.u,.  que  iJ  d<5iende^a5  at  ^ 
d^te^s^sd.^  dU  20  d'octobre  1875  accapte  pour  le  profit  dTreland,  Gay  &  0 

:  .eqns,d^ra„t  q«'j^  ent.  prouv^  que  le  dit  dofendeur  euitu^lur.  et  c^'ii  est  S 

.   Jp«.»rq,porisabie  en  favour  de«  ditn  Ireland,  G.j  &  Co.  de  biHct.  Ue  eoX  V  " 

sance  qu.  ont  au^-nento  dune  n..ni^e  not.ble  son  inc  .p.oite.de  faire  l.^^.  . 

^^en.agen.e„ts  et  qui  n'otaroht  p.s  encore  pay.,  lor/de  rinstitu.ion  de  c^e        ■ 
urn  :  co„..dcVa„t  qu'il  est  proav<5  p.r  le.  aveux  memo  .lu  dofendeur  qu'il  a 
.|.j6cea«.us  asese«J.,eie.et  au.  de.„u«deu.  en  particuiier ;  eo„&     . 

Stst"^""'';"  "  «!-- du  -i^'cndSur  qu-il  savait  quVu  acoeptant  de« 

^Het   couune  Busdus  et  des  traite.  d^reland,  fiaj  &  Co.  pour  lesquel/il  n'ava 
.  r^a  aucune^leur.  il  IVun-lait^es  er^unciers  legitimes  etL,  celdan  3' 

2-^0  "-  ^ur  se.  garde,  par  „„   des  dcn-an^leurs  ,  oe  UC  e  1  Ll^        ^  ° 

contn^^  den  accepter  pour  unmonta-.tcWsia^rabK^  ...voir  $2^  ■        ,  , 

c-d  ran.  q„-i,  o.t  prouv.  que  dans  le  te.nps  ou  i;  defend  u^svi!^!  '     ^       " 

.no  >ble  de  reneon.trer  .OS  engagen,e„ts  et  o^  il  eonnnu^utd'aecepter  lo^^^^ 

auydenmndeun,  .son  MKv.paeitd  do  faire  honneur  i  sc.  en^n.«s  et  scs  a^ 
ceptauons  dos  billet.,  dec9mplai.^„Pe  des  dits  Ireland,  G:.;rC^^^^ 
rSf :,  causes  de  telle  incapaeit..  I.  dU  d^l^ndeur  a  le^X  t^;.Z^  ^ 

.oixante  et  qmnze  de.s  marchandises  au  montant  de  huit  cent  cinm,..n.»  „  • 

P>'«U^3  ej.  quatre-vingt  trois  centins  eourants,  qd^il  n'^  TZTT  ^  '^ 

entr^  les  d.,t«  b.llet.  de  complaisance  dans  .ondivre  de  billets     n, is  d\tC' 
J-ucre^jp,;  eon^d^rant  que  d'apres  le  n-emoi™  eeri  ^  L'^^u"  ^ 
dans  son  dU  hvre  de  billetfe,  relativcment  a  un  certain  nonabre  des  d      biLrde  ^ 
con.pla.«„ce  dont  il  ,yait  assume  la  respolisabilitcS  il  est  nrouv^  qu'  Is  „  v  ont 
C  t-U  T''  ^^?'»"-«-»*  «',  ^  l-rs.  date,  respectlves,  l"q  e'pllieurs I 


''  *>*■ 


? 


en  faisant  unacte  qui,  de  son  propre  <veu.  etait 


ers  ;  oonsraeran  t  que  le  defcndquri 


>:■-  ■<  ;  *     » 
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.W.t.on  eti,  cr^Sanoien.  legitimes,'  doit  fitre  l^lement  prtsum^J  Tayoir  fait  ayeo  I 'intention  d. 


VS. 

(irmut 


n 


fraud<^  ses  cr^anciers;  cohsiderant  que  lea  irr^al«rit6i  dans  lea  entr^  de. 
dates  desHits  billets  de  eomplaisance,  irrtgularit^a  dontle  d6fendeur  n'a  pu 
donile*  aucune  explication,  sent  une  autre  prjfsomption  d^favorable  &  la  droiture 
de  son  intention  en  la  fuisant; 

La  Cout:d&|are  que  le  defendeur  <est  rendu  coupable  de  fraude  en  wsheUnt 
a  cr<5dit,  des  dits  demandeurs,  du  Tingt  d'octobre  ati  vingt-six  de  qoyembre 
inil  buit  cent  soixante  quinze  les  marchandises  dont  les  prix  sont  oontenus  dans 
"Tr    /  °"      f^  «Jeniandeurs  au  montant  de  $851.83,  et  ppur  lequel  monUnt 
le  defendeur  a  fait  et.  sign^  son  billet  promiasoire,  dat^it  Ottfcwa  H^  29  de 
novembre  1875,  Rfiyable  k  quatre  mois  de  sa  dale  al'ordre  des  detoandeurs  pour 
valeur  reju,  sachant  qu'il  ^tait  alors  incapable  de  fait*  honncur  A  sep  enage- 
ments  et  cadhant  ce  fait^aux  dits  demandeurs  dans  I'intention  deles  frauder  et 
coildamne  le  dit  dtfendeur  k  payer  aux  demandeurs  la  dite  S9mme  de  9851  83 
montant   du  prix  des  dites  marchindises  et  du  dit  billet  du  Tingt^neuf  de 
•,.iiov«nbre  1875  ared  interet  ata  taux  de  6  pour  cent  par  ab,  du  2  de  mai  1B76 
T'J.  'flTf^'l  ^"  ^^''«''^«»'  «"  cette  «««se  el  les  depens,  taxfe  k  la  somme 
de  1114.60.  La  Coui  condamnc  de  pjiis  le  defendeur  a  etre  emprisoilne  dans  la 
pnson  commune  de  ce  district  pendant  si,  mois  de  caleildrier  k  compter  du 
jour  cH  U  y  sera  incarcere  k  mMns  que  la  dite  somme  de  $851.83  et  les  int^^ts ' 
sur  icelie  k  dat«r  du  deux  de  mai  1876,  ad  taux  de  six  pour  cent,  par  an,  et  les 
dits  diSpens  ne  soient-  plus  tot  payes,  desquels  depens  distraction  est  aCcord^c  a 
Messieurs  Geoffrion,  Rinfret  &  Archambault,  avooats  des  demandeurs. 
Geofftion,  Rinfret  &  Ardiambault,  for  pkintiff 
A.  &  W.  livberUon,  for  defendant. 

(w.  8. \v.)  .       "*  - ^"^      -,       . 

•'  SUPERIOR  COURT,  1877.  ' 

MON;rR|;AL,  lOra  SEPTEMBER,  1877. 

■    ■        ,.  /     Coram  Torrance,  J. 

'  /No.  1037. 

The  Nla^arcr  District  Mutual  Fir^  Insvrance  CompaAt,  vs.  Mac/arlane  et  al   ' 

HELD  ^-Tl-t^a^Ontario  I.uurance  C«mp.„,.ti\ough  doing  burinch  in  Montreal,  ia  bonnd  to  give  .ecnrity 

The "  defendants  asked  for  security  for  costs  from  the  plaintiflFs,  a  body  politic 
and^corporale,  duly  incorporatSd  under  the  provisions  bf  the  act  of  6  WiUiam 
^,  Cap.  18,  having  its  headoffice  or  chief  place  of  business  in  the  City  of  St. 
Ca  harines.  in  the  Province  ofX)ntario,  and  having  an  office  and  manager  thereof 
in.  the  City  of , Montreal,  and  carrying  on  the  business  of  Mutual  Fire  Insurance 
in  the  said  City  of  Montreal  and  elsewhere. 

a  C.Carter,  fo/  defendants,  said  the  pontiffs  were  resident  in  Upper  Canada 
Itoendm^nr  ^'"""^*  "'''■^"*^"'  ««  «PP«»*ed  by  the  act  of  incorporation  and 

^&«»  J^em^,  6  contra  °  The  bourt  grant«d|the  motion; 

£.  Carter,  Q,C.,  for  plaintiffs.  '  W 
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COUKT  OF  QUEEN'S  BENCH,  1877. 

MONTREAL,  22nd  JOiVE,  1877. 

€i>rflm  DoRioN.  C.  J..  Monk,  J.,   Ramsay,  J.,  Sanbobn,  J.,  Tks8,e8.4 

No.  167.  - 
Reoina  vs.  Time*  5OT<^ 

iker. 


»<f^' 


"•^'•=-^u:^s^^';::";:n;::x::s;r^r"'^^ 


•     ri  J?h?f  r  **  Scott  having  been  convicted  of  staling  a  valuable  sefiu- 

ritj  the  foUowmg  case  was^scrved  for  the  Court  of  Quoen's  Bench 'sitting  in 

ap^al  and  error,  by  the  H^n.  Mr.  Justice,Ra„.say,  who  presided  at  the  triaf- 

Pusoner  was^d.cted  for  stealing  a  notd'ibr  the  payment  and  vdue  of  $258  - 

ttt te'Jr  '  ''"''''*"  ^°^^'"'"  ""^  """^"•"•-  '•^•^^  evidence  sLed 
ctrlesRet'"''!^  note  ..n  qucsUon  was  drawn  by  Archibald  McCallum  and 
U,ar  e  Reay,  and  made  payable  to  the  prisoner's  order.  Tl.e  said  note  was  given 
by  m^ta^e  to  prisoner,  ,t  being  supposed  that  the  sum  of  «258.33  was  due  him 

dL  r/r"'"/"'"'"^  "^'"  '^^  '*"'"  "^  «1^5.  The  mistake  being  imm" 
d.ately  d.>«overed  prisoner  gave  back  the  note  t^  the  drawers,  unstamped  and  ^ 
indorsed,  ,„  exchange  for  aoojher  note  of  $175.     An   opportunity   occrrrin^ 

.ndo«ed  It  and  tried  to  collect  it.  He  was  convicted,  and  I  rescued  the  follow W 
questions  for  the  consideration  of  the  Court:  '  |Ij    «  ">e  loiiowing 

8ecIn.ir^''5^'m?r"^.'T'^^^''^"  "v^liiibb'  ' 

BoBiON    C  J.,   dissentiem  .—The  defendant  was  convicted  of  larceny  for  'f 

having  stolen  from  the  makers  an  unstamped  promissory  note,  before  it  rsTsJueS 
The  questions  reserved  for  the  consideration  of  this  Gouri  are  •  . 

security  ''''''"'^'''^"^^'"^^^ 

Li  EoglamUn  unstamped  note,  such  as  the  one  stole;  by  the  defendant,  would  ^       ^    ' - 
V.  rahs,  K  &  M.,  C.  C.  li.  170  ;  2  Russell  272  ' 

by  affixintVouhi?  f^F  T  ^''  '"''"'  "  "'*"^"  ''»^«'  *"  ««™  '"^^  'J««'<"  '  ^ 

whp„!l^    -i  -^  T  ^"■"P"'"'^  «t»n.ped,  .ind  this  may  have  some  influent       ■ 
when  considering  whether  an  unstamped  note  is  a  valuable  s«,„?ity  or  J    ^        < 
Aep^ntcase  t^usq-estion  is  merged  in  the  more  important  one,^8to  wlith^ 
an  ordinary  promi^ory  note,  not  yet  issued  and  stilUn  the  hand^  of  thJmakT    ^    "  " 
«  a^^able  security  as  contemplated  by^ct.  15x,f  the  La«^^ 

This  Bcotion,  leaving  out  the  words  whieh  h^y^ 


V9  foirowsl 


na,applioation  to  tliis  vcase^  ig- 


l^oever  steals  ?ny  valuable  security,  other  than  a  document  of 
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-^J.k. 
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title  to  lands,  is  guilty  of  felony,  of  the  same  nature  and  in  the 'same  d^ee 
"  as  if  he  stole  any  chattel  of  like  value  with  the  money  due  on  the  lecuritif 
"  to  ttolen  or  secured  thereby  and  remaining  unsatiified."  » 

By  section  one  it  is  declared  that  the  term  valuable  flecurity  includes  any 
bill,  note  or  other  security /or  the  payment  of  money,  drc.;  and  every  such  valu- 
able security,  where  value  ta  material,  is  deemed  to  be  of  value  equal  to  that  of 
such  unsatiified  money  for  the  securing  or  payment  of  which  mch  valuable 
security  is  applicable. 

Therefore,  both  under  the  terms  of  tliis  section  and  of  those  of  section  fifteen, 
a  note  considered  as  a  valuable  security  is  only  dcuiacd  equal  in  viHue  to  the 
unsatisfied  amount  of  money  for  the  securing  or  for  the  p^iyment  of  which  it  is 
applicable.  /  And  if  there  is  no  amount  duo  upon  the  note  it  ceases  to  have  itoy 
value  as  ainote  or  valuable st-curity.       ^^^      — __:_      — — ._.^  _^  .^r ^_ 

It  is  9  general  rule  in  cases  of  larceny  that  the  property  stolen  n^ust  be  of  some 
value  a6,  /'  if  it  be  of  no  value,  it  is  not  a  subject  in  respect  of  which  larceny 
can  b^cobmitted."    (2  Russell  344.)  ' 

The  value  must  be  understood  to  be  value  to  the  owner,  and  a  promisiibry  note 
oanpot,  as  such,  have  any  value  in  the  hands  of  the  maker,  and  is  not,  therefore, 
a  valuable  security  in  contemplation  of  th(|L«rceny  Ac.t.  R.  v.  Clark,  Russell 
and  Rydk  181.  S    ■  ' 

In  this  last  case  the  defendant  was  indicted  for  stealina;  the  notes  of  a  coun- 
try banker,  which  had  been  paid  but  were  re-issuable.  In  other  counts  he  was 
indicted  for  stealing  the  paper  and  stamps  on  which  these  notes  were  printed 
or  written,  and  Grose,  J.,  delivering  the  opinion  of  all  the  judges  said  :  "Their 
"  character  and  value  as  promissory  notes  were  certainly  extinct  at  the  lime 
"  they  were  stolen  ;  but  even  in  that  state  they  bore  about  them  a  capability  of 
"  being  legally  restored  to  their  former  character  and  pristine  value.  It  was 
"  a  capability  in  which  these  owners  had  a  spcciaTbterest  and  property.  .The 
"  act  of  re-issuing  them  would  hai^e  immediately  manifested  their  value  as 
"papers,  for  it  would  have  saved  their  owners  the  expense  of  reprinting  other 
''notes,  and  of  purchasing  other  stamps,  to  which  expense  it  was  proved  they 
^"  were  put,  on  their  being  deprived  of  these  papers  by  the  crime  of  the  prisoner. 
"In  what  sense  or  meaning,  therefore,  can  it  be  said,  that  these  stamped 
"  papers  'were  not  the  valuable  property  of  their  owners  ?  They  were,'indeed, 
"only  of  value  to  the  owners;  but  it  is  enough  that  thej^iiereDf  value  to  them, 
"  their  value  ais  to  ilie  rest  of  the  wprld  is  immaterial.  ''The  judges,  therefore, 
"  are  of  opinion  that,  |»  the  extent  of  the  price  of  the  paper,  the  printing  and 
"  the  stamps,  they  w^e  valuable  property  belonging  to  the  prosecutors  ;  and 
"-that the  prisoner  has  bopn  legally  convicted."  ,        " 

Legally  convicted  of  wiiut?  not -of  stealing  promissory  notes,  but  of  stealing 
the  paper  and  stamps  on  wKich  the  notes  were  printed,  and  which  were  consi- 
dered not  as  valuable  securities,  but  as  being  of  intrinsic  value  to  the  owners.  B. 
vs.  Phipoe,  2  Leach  673;  k  ^  Mead,  4  C.  &  P.  535;  U.  vs.  Bingley,  6  C.  & 
P.  602 ;  R.  vs.  Vyse,  1  Mood.  (Jv  C.  218 ;  and  R.  vs.  Perry,  1  DenisS»  69^,  ire  in 
the  same  sense,  although  the  cireu^m^tances  in  each  caseiare  somewhat  different. 
'(lie  case  of  Ranson,  decided  in\18t2,  was  an  indictment  under  the  statute  7 
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Geo^  HI.  0.  60.  8^.1^  against  an  employee  id^the  Post  Office  for  havini;  secreted 
aleu^coptaioia^lrty^omi^sory  notes  of  fi^„„ds  each.  JaZ  de 
..t  .  felony  to  8e|«te  any  letter  or  packet  <jiilr„i„g  ,,„„  promissory  J/T 
M  without  notic.|  |.e  money  secured  the..by. .  The'uVte  2  oTlL  0^5 
made  u  felony  to^a^Vany  promissory  note  for  the  payment  of  money  "and 

would  have  »pend^  the  offender  had  stolen  any  other  goods  of  like  value 

»»^l?!k^l;?^lr::  '*' °^'''""  *'"''  ''•^'^  ^^^^  statutes  were  in  pari 
matiria,  and,  that  the  term  "  pr6missory  note."  in  *ch  Act  was  to  bfe  tateVto 

aTuSTfh  "JT/"  :''^'  "^^  """^^  thereb^cu%  st^l  «main^  dul 
and  unpaid  to  the  holder  thereof  as  mentioned  in'2  Geo.  Jt  e.  25.  The  other 
seven  Judges  who  heard  the  ,u^  ^ere,  how,^  of  opinidulK  as  th^  tZ 

pit'-  rV^J''''  ^  ^'"'■^'''■^-  -^  ^'"  !«»'  »«»  «»  i»<«ctment  aftainst 
Fi^denck  West  for  stealing  £95  in  money,  and  against  Elii«.bcth  wTw 

It  ^'' r-""'  ^^  '"  "''"•'y'  P"*  *»^-''»  ^95.  i^owing  them  to  hTvTi^a 
8tokn.  The  money  stolen  consisted  in  bank  notes,  knd  the  only  aueZa 
«^  was  whether  bank  notes  not  in  actual  circulation  could  be  theUrct  of 

32T33  viT%r'r  r!;  'i  °' ''  *  '^  ^•"^-  -  '^^'  «->«  ^  sLt'25  ol 

L^icr  ::slMt^^^^^^^^^  -^  '"''"'^-    ^^^^^^^--^  -  .ted,  a^^t 

Legislation  having  declared   that  banfcTates  were  mdney  or  were  to  h« 

trea^tod  as  money,  the  case  was  not  susceptible  of  ady  other  conclusion  irth^ 

has  not  H,g  t.^do  with  an  ordinary  promi^o.^  note'for  tie  pay^:    'of  money 

vi:bt:e:^j:r  ^™-''"  -'  --'■  f  «^  ^•-^  ^^;^n/Actapp.icabrto . 

"  nf  tr"""/"'!"*''"  security  other  th4n  a  title/,  lands,  to  wit,  one  bill 
ofexchange  for  the  paymcntof  ten  pounds,  theprXrtvof  J  N    thll^A 
of  tenpounds  secured  and  payable'ly  aid  ^^^^Ml^^^r^- 
hnng  then  dne  and  unsatisjied  to  ^Ae  ^a.W  J.  ^V.,  feloniously  did     teal  a„d 
carry  away  against  the  form  of  the  statute  "       '  ^  "^ 

Hmnnf  J  ,n  tb.  hauJu  of  the  owner  unless  It  b.  tor  securing  the  paymenTof  thi 
whole  or  a  porUon  of  th.  sum  mentioned  op  the  face  of  it.    iMhtr^^b 
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itogina       "O  material  ohan;;c  has  tuken  place  in  the  law  as  affclBting  tho  prosont  cam, 
J«ft«i  Seoti.  '■'"*'*'  *''®  2  Geo,  II.  0.  25;  and  no  precedent  oan  be  found  since  that  statute 
where  tho  note  of  a  privale  individual,  not  being  a  bank  note,  has  been  held  to  be 
'thosu  bject  of  larceny  as  a  note  when  taken  away  from  the  m^ker.     However 
V  "  desirable  it   might  be  that  the   taking  and  parrying   away  of  a  note  under 

oircumstances  which,  as  in  this  case,  might  subject  the  maker  to  some  loss,  should 
be  punished,  I  do  not  think  that,  according  to  English  precedents,  by  which 
I  hold  that  this  court  is  bound  in  criminal  matters,  the  verdict  cap  be  sustained. 
I  have,  however,  the  misfortune  to  diffoif"  from  tho  majority  of  the  court. 
^         'Sanborn,  J.,  also  dis$entieni> : — I  agree  with  the  Honourable  Chief  Justice 
in  tho  observations  he  has  made,  and  respectfully  dissent  from  tho  judgment 
about  to  be  given  in  this  case.     Upon  the  first  point,  I  do  not  find  it  necessary 
^^   to  give  any  opinion,  as  to  the  stamp ;  however,  I  cannot  agree  with  the  conten- 
tion that  our  law  materially  differs  from  Knglish  l^w  on  tW  point.     In  England 
any  person  paying  an  unstamped  note  is  liable  to  a  penalty.     I  believe  it  is  the 
same  under  our  law,  and  the  rule  applicable  in  England  as  tothe  necessity  of* 
note  being  stamped  to  be  a  subject  of  larceny  applies  here.  ,  Ifowe.ver,  on  the 
Kccond  ground,  I  can  have  no  doubt,  so  fur  as  English  decisions  are  concerned. 
A  note  made  and  n^t  delivered  is  of  no  value  in  the  maker's  hands.     He  can- 
not, in  any  way,  make  use  of  it  to  his  advantage.     It  is  an  element  ip  larceny 
•  that  the  subject  of  the  larceny  must  be  a  thing  of  value  in  the  hands  of  the  per- 

son fVom  whom  it  is  stolen.  Tho  case,  where  this  ^as  definitely  decided,  was 
Rex  vs.  Walsli,  Russell  & 'Ryiiii,  215,  decided  in  1812.  That  decision  has 
been  followed  ever  since,  and  is  recognized  in  Greavc»'  Russell,  iind  in  the  last 
edition  of  A'rchbord  as  law,  still  no  change  of  law  In  England  has  affected  tho 
point  as  to  what  is  a  promissory  note.  It  is  founded  on  principle.  A  promissory  ^ 
note  is  not  a  contract  till  delivered,  and  consequently  is  not  a  thing  of  value  till 
delivered.  With  .bank  notes  it  is  different ;  they  are  money.  The  bank  is  respon- 
fcible  to  pay  gold  for  "those  put  in  circulation.  Stealing  these  deprives  the  bank 
of  so  much  money  as  the  bank  bill  evidences.  Our  law  is  not  different  from 
the  English  law  on  tJiis  point.  There  is  an  addition  to  the  clause  defining  a 
valuable  security,  to  the  effect  that  the  value  which  any  note,  etc.,  shall  have  is 
that  evidenced  by  the  note  or  document,  as  the  case  may  be;  but  it  does  not  in 
any  particular  alter  the  law  as  to  what  is  a  promissory  note ;  and  when  it  assumes 
the  character  «of  a  thing  of  va}ue  in  the /hands  of  the  holder — that  we  have  to 
•  *  discover  from  English  decisions  and  from  general  principles.     These  dccisioi^  are 

founded  upon  principles,  and  are  vdltfable  as  founded  in  learning  and  reason, 
and  establishing  uniformity  in  decisi(^6  upon  a  body  of  law  which  is  the  same 
i'  here  as  in  England.     Our  LegislatuK  has  taken  pains  to  make  the  great  body 

'\  of  bur  criminal  law  identical,  so  far  a^  statute  law  goes,  with  that  of  England, 

mainly  that  we  might  aiail  ourselves  of  ihe  decisions  in  England  under  the  statutes. 
The  common  law,  as  respects  crimesj  is  our  law.  These  decisions  are  sometimes 
subtle,  but  they  are  founded  upon  settled  rules,  or  intended  "to  be,'  and  their 
value  as  guarantees  of  the  libcBty  of  the  subject  principalljr  dopends  upon  this  fact. 
If  we  hold'  the  verdict  goad,  we  must  depart  from  the  English  decisions. .  I  am 
jmot  prepared  to  Hay  that  cases  may  upt  ari.se  where  I  would  not,  f«w>l  bnpnd-ty- 
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EngliA  deciaions,  on  .  point  of  great  doubt,  .nd  the  re««,n  of  the  Uw  not 
bU.n.„g  now  and  here.     In  thi,  osse  I  find  no  variance  in  the  law  and  I  find  , 

u«onfor  adhe„„gtothBn.,beeau,e  they  are  founded  on  e,.abli.hed  ru  e!  of 
tow.     These  ruie«  Bometimea  produce  failure  of  justice  in  nermittina-  K.  I  . 

01  nght  in  the  long  nrn.     I  would  set^sfto  the  verdict.  J  ' 

MONK  J.,  «.,d  the  point  reserved  was  .very  minute  one,  but  was  one  of 

BO^  say  to  servile,  but  U>  absolute  and  implicit  adherenc.     Thlller   Zu 

must  swerve  fro...  English  precedent.  He  had  the  most  profound  resDeot  for 
the  precedents  t.f  England,  and  would  be  among  the  very  first  to  slyTtht 
were  precedents  preci«,Iy  in  point  and  not  questfoned.  thfy  sh  uW  .L\dh  J 

linn!?;         r T a  '^'^  "'''  ^  «'"^""g  ««  t«  i»«i«ce  courts  even  in  the 

h^I  w  ul7d     ?  '''^"""  "'^^  •"«  S"^^"'^'*  "^y  »hem.     At  one  time  twe  ve 
judgea  would  dec.de  ,n  one  way  and  at  another  'twelve  judges  would  decidel^It 

the.ontrary,.9|..„gsome  of  the  strangest 

things  were  calculated  to  startle  a  tribunal  of  inferior  mind«      hV,  h     - 

n^pitulated  thofactsof  thecase.  and::;nt  on  to  ^ythat  ifTe tte  w^^  l^^ 

w«as8un.ed^to  havesome  valuu.     It  might  possibly  have  nov.luernZhld.of 

^e  n,aker.f„t  the  moment  it  was  stolen  and  placed  in  circulation  it  haVa  valu!  .„d 

S  „;*  S^   r^  5'      ^^  ""  P'"°***  '^^  "^y*"***  «"  P^ibility  of  doubt.     Men 
not  be  convicted  of  stealing  unstamped  notes,  which  they  might  subsequentlv  staZ 

1.  An  ansuap-d  promUr,  oole  ;„  „„t  ,h.  ,„bj«,  „, , 

-     There  was  a  great  display  of  oases  said  to  be  applicable  to  our  law  «i^  it  «t»n<l. 
noder  our  statutes.     With  great  confidcncewe  wL told lat^rt.;  ^Lt 
^«  the  «une  a.  ours,  .nd  that  the  English  cases  bind  us.   ^  i.  not  Saplo^ 
»nch  importance  at  tlie  present  moment,  but  iVthink  it  may  be  wdlto^nr 
important  distinction  to  be  made  with  «^  to  ihecit^ro^Enth  d^Ls 
Inthemostunqual.fied,m«.ner  I  accept  .^^^^^^^^^^  th.  la'  ui^^ 
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thU  country.  From  tliat  Uino  the  dccinions  of  th«  courts  in  England  have  no 
nlithority  bi'jond  their  reason.     That  is,  they  have  the  flame  authority  with 

:^regord  tq.our  court*  that  our  oourta  have  to  them,  and  they  may  be  cited  here 
and  considered  here  just  as  an  American  decision,  by  its  reason,  may  Jmj  cited  in 

><£|ppland.     In  a  late  volume  of  Cox,  there  is  an  American  c.ise  reported. 

^^   Under  this  view,  which  will  prevail  sooner  or  later,  I  'may  say  that  the  oases 

'  cited  do  not  bind  us,  even  if  given  on  laws  identical  to  ours.  But  they  cease 
to  have  any  authority  at  all  when  it  is  known  thai  Ibe  law  of  England  was  not 
the  same  as  ours  is  now,  when  these  decisions  were  rendered.  To  decide  other- 
wise would  bo  to  strike  our  legislation  with  sterility.  I  shall  shortly  advert 
more  porticuarly  to  tliese  differences ;  but,  for  the  moment,  let  us  look  at  our 
law  as  it  stands  by  the  light  of  reason,  «ijd  subject  to  the  ordinary  rules  of  inter- 
pretation. V  i 

At  common  law  there  can  be  no  doubt  that  a  chose  in  action  was  not  the 
subject  of  larceny.  This  was  altered,  aAd  now,  by  our  Larceny  Act,  who- 
soever steals  any  "valuable  security  "  is  guilty  of  felony  (;}2  and  33  Vic.  c.  21, 
sect.  16.)  H  ,;^ow,  a'  valuable  security  is  defined  so  as  to  include  a  note.  Now 
the  simple  qiiieslion  appears  to  me  to  be,  whether  a  writing^promising  to  pay  a 
sum  of  money  to  order  is  or  is  not  &  promissory  note,  unstamped  and  before  it  is 
due  ?  I  maintain  that  the  words  of  a  statute  ought  primarilj'  to  bo  taken  in 
their  common  accepjjhtion  if  it  b^  possible.  If  so,  the  definition  of  a  promissory 
note  buffers  no  sort  df  difficulty.  It  is  "  a  written  promise  for  the  payment  of 
money  absolutely  and  at  all  events,"  fBaylej,  p.  1.)  Now  if  we  go  back  to 
the  Statute  of  Anne,  which  put  promissory  notes  on  a  footing  with  bills  of 
exchange,  we  find  the  constituents  of  a  promissory  note  given.  They  are  "in 
writing,  signed  by  the  party  who  makes  the  same,  whereby  such'person  promises. 
:io  pay  unto  any  other  person  or  his  order  any  sum  of  money  therein  mentioned." 
-  <3  and  4  Anne,  Cap.  9).  What  Scott  stole  possessed  all  these  qualities.  The 
cndorsation  is  cot  of  the  essence  of  the  note,  neither  is  the  stamp. 

Now,  let  us  turn  to  the  English  jurisprudence,  and  see  how  far  it  applies. 
The  first  case  is  R.  ».  Phipoe  (2  East),  which  has  been  quoted  to  ahow  that  in 
the  handeTof  the  drawer  a  note  is  of  no  vala^  and  cannot  be  the  subject  of 
larceny.  In  the  first  place,  the  Judges  decided  the  ease  on  a  different  point, 
and  the  Judges  were  not  agreed  on  this  point,  lo  the  seicond  place,  Phipoe's 
/flase  was  deoidei}^  in  1791.  What  authority  can  it  have  ?  Our  sutute,  3'2  and 
33  Vic,  was  modelled  on  the  24  and  25  Vic,  which  in  its  turn  was  drawn  from 
7  and  8  Geo.  IV.,  and  the  9  Geo.  IV. 

The  next  case  is  Hex  vs.  Walsh  (R.  &  R.  215),  in  which  it  was  decided  that 
a  check  was  of  no  value  in  the  hands  of  the  drawer,  as  it  formed  no  part  of  liis 
gtMjds  and  chattels.  "  In  other  words,  it  was  a  chose  in  action.  But  this  was  in 
1812,  fifteen  years  before  the  7  and  8  Geo.  IV. 

The  next  case  was  R.  vs.  Yates  (1  Moody,  170),  in  which  it  was  held  that 
(Under  the  7  i^d  8  Geo.  IV.,  a  note  was  not  a  valuable  security,  because  it  should 
be  stamped.  This,  so  far  as  it  is  authority,  makes  for  the  prisoner.  But  the 
same  question  was  raised  in  1845  in  the  case  of  Reg.  vs.  Perry  (1  Denn.,  p. 
*69),  but  Uie  judges  declined  to  repeat  a  decision  so  fliigrantly  in  violation  q-  f 
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wJ'tiLrrhT.r'*"''  '"'''^•'^-  W-^'".  ''«5d«»<'*n  1834.  (6  Co,.  304).    It ' 

diMcfttcd.  ,,Th,«  „  .„  .ngen.ou8  jUBtification  of.  R."^.  Yates  ;    but  Mr  Baroa 
If  we  are  to  have  our  deciH.oos  ou  our  own  statutes  hampered  by  somewha 
■„^      "7?  f    l*^'"*^^^^     (7Cox,.185.)     There  U  was  held  that  bank 

rZ'nr  t'"  ''"T\  '^'  **'*  """  "^"^^^  ^^  ">°  Chief  Justice  ^tho 
S  ha  arrived  Tttr""''''  '""  *'^  "-"^'ty  of  §.ny  other  eonclusioa 
tnan  that  arrived  at  by  the  court  prevented  the  judRc*  fram  reaffirmln.,  s»I.a 

pnncple  of  the  previous  deciaions.     The  truth  is,  tie  ^tenXn  tlTaPon  it 
«o.y  note  .n  a  man's  own  hands  has  no  value,  and  that  the  paper  it  is  writ  1 

s^Tdiltd"  "  T'"""'  "  '^'  '''-'  '"*  ''"'^  explod-ed'd^trin;  tha      n 
unset  diamond  was  of  no  intrinsic  value  to  the  own.r.     But  we  need  not  nav  ^    ' 

much  respect  to  these  decisions,  for  our  own  statute  is  materiJC  d  Fere"    a'nd 
«hutsout  all  question  as  to^wtel^r  it  includes  an  unstamped  note'  S^'only 
evidence  of  title.     It  enact.,  "  And  every  such  valuable^^uri  y  shat  whe  e-  ^       " 
value  IS  material,  be  deemed  to  be  of  value  equal  to  that^f  such  unlSed 

of  wh«*.  or  delivery,  or  transfer,  or  sale  of  which,  or  for  the  entitlil  or 
evidencing  title  to  which,  such  valuable  security  is  apilicable.  o  t^  ttt  pftch 
poney  or  chattel  pel^onal   the  paym«»  or  deUvery  of  which  is  evidencKy 

am  T  ^  r'l^'  """^^T  *"  ***'  ^'*'^"y  ^'''  """^  ''^^'^  "^y  be  stolen.  \l 
am  therefore,  of  djiini^Bn.  that  the  voniict  should  stand.  \  \ 

Tessier,  J\,  conoutted.  ,,  <-    1 1* 

^  The  judgment^  recorded  98  follows:—  •         \  " 

in^Itd  »"."^\°'""''':r'  !i';,««-^''J«'^J»«*''djudg«d.etc..  that  the  proceel^ 
ings  had  and  taken  ,n  the  said  Court  are  regular,  that  the  ru  in^  of  the  J«Z 
presiding  the  said  Court  of  Queen's  Bench  is  cori^t,  and  that  no  re««,n  fi 
ttZS      ''7k'  on  beuifof  the  said  James  Scott  sufficien:  Z^e 

XSthIt  th"  V"'"'™"^"  *''^  ''"''■  ^'»  *be«.fore  ordered  and 
adjudged  that  the  said  conviction  be  and  the  same«  hereby  affirmed,  .od  that 
It  do  stand  in  full  foroe  and  effect." 

T  w  B.-*-j.-    i^/1   *    ..    ^  Conviction  affirmed. 

/.  »K.  i?t^cAie,  ^.C,  for  the  Crown.      .      _^     _    __ 

-    ^. ./.  ^cffer,  for  the  prisoner.  * 

(J.K.)        •  ^  .rftfjr 
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SUPERIOR  COURT,  1877. 
MONTREAL,  llTH  JUNE,  1877. 

-  Coram  ToaaANCE,' J. 

No.  204. 

Jotqpihva.  The  City  bf  Montreal. 

Hkld  :— Where  the  Corporation  changes  the  level  of  a  atreetas  it  hu  aotuallj  exlg^d  for  ««ventl  yean 

altbougli  no  grade  for  such  rtreet  had  been  formally  determined  previoi^lr,  it  is  bound  to 

proceed  under  87  VJot.„cap.  61,  sections  176  and  183,  to  the  appointment  bf  commis8ion«» 

to  flx  the  amount  of,  ind'emoitv  to  be  paid  to  ownert  of  proper^  a^eved  by  the 

,  change,  the  same  as  in  an  ordinary  case  wliere  a  level  is  changed.  i 

This  was  an  application  for  a  writ  of  mandamus.     The  petitiotifir  all^d 
that  he  had  been  sinc^  1857  proprietor  in  possession  "of  a  lot  of  land  ift  the  St. 
Anfoine  Ward  of  the  City  of  Montreal,  on  St.  Margaret  street ;  that  in  the  . 
suiQmer  of  1874,  the  City  Council  caused  the  level  of  said  street  bounditig  the 
propeHy  of  the  petitioner  in  front  to  be  altered  and  lowered,  to  the  damage  of 
petitioner ;  that  St.  Margaret  street  had  been  for  more  than  ten  years  befpre 
opened  for  public  use,  and  been  a  thoroughfare,  and  entered  in  the  books  of  the 
Ciiy  and  on  the  plans  of  the  city  survejcor  as  a  public  highway;  Ihat  the 
aitcMtion  in  the  level  was  cn-dered  bgEMthe  City  Council  by  a  by-law  made  on  the 
ItitJune,  1874;  that  said  altei^ation  of  level  had  damaged  petitioner  to' the 
extent  of  $2500 ;  that  by  37  Vic.  c.  51,  s.  123,  ss.  37,  41,  the  City  Council 
had  power  to  alter  and  change  the  level  of  any«treet,  but  that  the  Corporation 
was  I'ouiid  by  s.  183  ta  indemnify  owners  aggrieved  by  such  chiinge  of  level ; 
that  wh<n  the  parties  could  not  agree  as  to  the  amount  of  indemnity,  s.  183 
provided  that  the  amount  of  compensation  should  be  fixed  by  three  commissioner^ 
to  beappointedby  the  Superior  Court,  or  a  judge  thereof,  ^according  to  s.  176 
oi  said  Act,  upon  the  petition  of  the  Corporation ;  that  the  Corporation  had  refused 
•  to  tak^an^  steps  for  the  appointment  of  such  commissioners.  Whence  the  prayer 
for  a  mandamus  addressed  to  the  Corporation,. requiring  them  to  take  the  neces- 
sary steps  for  the  appointment  of  commissioners.     The  Corporation  pleaded  that 
they  were  not  liable  for  the  damages  which  the  petitioner  might  haxeexperienced, 
as  they  merely  exercised  the  powers  given  them  by  37  Y.ic.  o.  61  j  that  before 
the  byjUlw  in  question  no  level  or  grade  had  been  fixed  or  determined  legally  in 
St.  Margaret  street,  the  grade  in  the  said  street  being  until  then  natural,  so  that 
the  purport  of  the  said  by-law  was  not  to  change  or  alter  th«;  level  or  grade  of 
the  street,  in  which  case  the  petitioners  might  perhaps  have  had  a  claim  for  in- 
demnity, but  the  by-law  was  passed  to  fix  and  determine  ^or  the  first  time  the 
level  or  grade  of  the  street. 

Peb  Curiam  :— 37  Vic.  c.  61,  s.  123,  ss.  37,  gives  the  City  Council  power  to 
make  by-laws  "  to  control,  r^ulate,  repair,  or  alter  the  streets,  parks,  squares, 
"bridges,  ordrain^  in  the  said  city,  and  to  protect  the  same  from  any  enoroach. 
"mjentor  injury,  and  to  close  and  discontinue  any  street  in  the  said  city,  if 
"deembd  advisable  in  the  interest  of  the  public;  to  change  the  level  of  side- 
-i'-jgalkain,any-gtreetof4h»  said  oity^hen  the  said  council  ahaU  deem  it  ttewF 
*'  sary ;  saving,  howeyer,  to  any  proprietor  who  may  feel  aggrieved  by  such  change 
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"  oflevel  in  fronfof  his  property  any  remedy  he  may  have  therefor  against  the 

"  VI:  "1        :-"^  ";  "'**"^  ^''^  •"•''  °^  *'»«  '«»'J'«y  «f  »y  «»'««»  or  high- 
way m  the  said  e.ty,  when  deemed  advisable  in  the  interest  of  the  city."     S 

th^tSr^'-        '"'  ''""'"™  '"  expropriation  eases,  and  s.  183  enacts 
that  all   he  provisions  contained  in  s.  176  with  regard  to  the  appointment  of 
commoners,  et...  «.  shall  be  and  are  hereby  extended  to  all  casLTwh'h  it 
^^   hall  become  necessary  to  ascertain  the  amount  of  compensation  to  be  paid  by 
the  said  corporadon  to  any  proprietor  of  real  estate  or  his  representatives,  for 
^any  damage  he  may  have  sustained  by  reason  of  any  alteration,  made  by  order 
"of  the  sa,d  council,  in  the  level  of  any  street  or  sidewalk."  etk     The  by  W 
invoked  enacts:    "  That  the  level  of  St.  Ma,^aret  street,  bet^e^n  Lagauehe'til" 
and  Dorchester  sti^ets    shall  be  and  the  same  is  hereby  fixed  and  determined 
'as  fo  lows.  VIZ :     &c..  &c.     The  .evidence  of  George  D.  Ansley.  city  surveyor 
shows  that  there  are  in  the  office  of  the  Road  Department  records';fthVexL7ri 

c'tv  tit  th         '""  "  '*''*^"'''"»*--  «f  »•>«  g^'^d-or  level  of  the  street  by  the- 
«ty,  but  the  witness  ,n  cross-examination  adds,  that  he  has  no  recollection  ot 
the  portionof  thestreet  in  question  previous  to  the  timeof  grading  in  I87T  We 
have   hen  the.fact  of  the  existence  of  the  street  for  twelve  years,  and  of  the 
iteration  of  Its  leve  in^l874.  and  I  do  not  adopt  the  view  o'f  th    counlfo 
he  CUy  that  until  the  formal  fixation  or  determination  of  the  level  by  the  c^ty 
the  petitioner  has  no  claim  for  indemnity.  The  orderfor  the  mandamus  will  g^. 
J.  -S.  C.  Wurtele,  Q.  C,  for  petitioner.  - 

''^«'*  ^oy.Q.C,  for  defendant. 

(J.  K.)    J-A  o  . 


CIRCUIT  COCRT,  i877. 

MONTREAL,  3rd  0(jjTOBEft;-1877. 
Coram  Tobi^nce,  J.       i 


# ,  ■    ''     .^No.  50^    ■■■.  „■     '"  ; 

Laframhohe  et  al.  vs.  Lajoie,  and  Lauzon  e  t  vir,  Opposants. 

P«B  CuBiAM:-The  plaintiff  obtain^!  judgment  against  the  defendant  for  ' 
16  amount  of  an  account  for  bread  supplied  to  his  household.  Execution  was 
taken  out,  and  the  movables  of  the  household  seized.  The  wife  claimed  them 
•8  her  property  and  produces  a  marriage  contract  by  which  she  is  separated  a» 
to  property,  and  the  husband  undertakes  to  pay  the  expenses  of  the  household. 
Ihere  is  no  proof  of  the  insolvency  of  the  hustand,  and  at  any  rate  I  doubt  much 
Whether,  supposing  his  insolvency  proved,  the  wife's  property  should  be  mad* 
uaWe,  except  by  a  direct  action  against  her. 
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!*«««?<,  for  plaintifr 
T.  C,  Delorimier,  for  opposaoj^ 
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XOU^T  OF  QUEEN'S  BENCH,  1876. 

MONTREAL,  22nd  SEPTEMBER,  1876.  \     ^ 

Coram  Dobion,  Cii.  J.,  Monk,  J.,  Eamsav,  Ji^  Sanborn,  J.,  Tessieb,  J. 


■:^^ 


■  No.  196.       , 

BfiRARD  DIT  LEPINE, 


MATHIEU, 

"■/■■ 


APPElLA.tT  ; 


Respondent. 


»»Lp  .-—That  an  obliRation  taken  by  a  Sheriff  from  nheuljudicataire, Sty  which  Ihe  latter  promised 
.to  pay  tlie  Sheriff  tho  amount  of  his  purchase  money  with  interest,  was  against'publio 
order,  and  the  laws  regulating  the  office  o<  Sheriff,  and  wa«,:theTefore,  null. 
L   ::  Eamsay,  J.— This  was  ah  action  by  the  respondent,  late  Sheriff   of   the 

District  of  Eichclieu,  on  a  bond  or  obligafion  with  hypothec  for  $1,P58.33, 
money  lent  and  interest  from  1st  July,  18©Q,  to  23rd  August,  1869,  date  of 
>     bond,  at  6  per  cent,  from  that  last  date  at  8  per  cont^     It  appears,  $431.22  are 
cliimed  for  interest  and  $13:20  for  the  cost'qf  the  deed,  enregistration  and  the 
-  suldition  of  an  hypothec  in  another  case.     The  defendant  pleaded  that  hewas 
U'ljudicataire  at  a  sale,  and  that  as  a  creditor  he  had  a  right  to  retain  the  price 
Oil  giving  security  untU  the  judgment  of  distribution.     There  is  no  question 
either  as  to  the  evidence  or  as  to  the  right  of  the  appellant  to.retain  the  price, 
if  he  chose  so  to  do  on  giving  security ;  but  respondent  contends  that  appellant 
"         did  not  do  so,  but  that  he  desired  to  pay  the  price  of  adjudication,  and  not 
having  the  money  to  do  so,  that  the  sheriff  lent  him  the  money  and  took  a  per- 
sonal obligation  for  it.     But  the  loan  sa  made  to  appellant  was  a  fiction ;  appellant 
said  he  had  paid  and  the  sheriff  acknowledged  to  have  received  the  price  of  the 
adjudication  without  any  money  passing  at  all,  so  that  the  money  the  sheriff 
lent  to  the  appellant  ^as  appellant's  own  money,  which  had  remained  in  his 
pocket,  if  it  had  an  existfince  at  all.     The  Court  below  maintained  the  action, 
and  condemned  appellant  to  pay  the  interest  stipulated  in  the  bond.     The 
reasoning  by  which  the  Coqrt  b^ow  arrived  at  this  conclusion  seems  to  have 
i    •  *>««n  that  the  sheriff  might  have  taken  the  money  from  the  appellant,  and 

having  done  so,  might  immediately  have  given  him  back  the  same  money  as  a 
loan  at  interest;  that  since  he  could  do  that  he  might  by  a  fiction,  hrevis  manm, 
dispense  with  the  payment  and  lend  it  him  without  appellant  dispossessing  him- 
self of  the  money,  or  his  even  having  had  it  to  pay. 

It  appears  to  me  that  this  reasoning  is  radically  false.  Even  if  the  sheriff 
-  had  the  legal  right  to  lend  back  to  the  debtor  the  money  which  he,  the  sheriff, 
had  received,  in  order  to  make  a  profit  out  of  it  for  himself,  substituting  his 
personal  responsibility  as  an  equivalent  for  the  substantial  deposit  in  his  hands,  it 
is  perfectly  clear- that  he  had  no  right  to  give  the  debtor  a  receipt  for  money 
whi<jh  he  had  not  received.  In  the  case  of  Beaudry  and  the  Mayor,  &c.,  of 
Montreal,  it  was  held  in  this  Court,  reversing  a  judgment  of  the  Superior  Court,  • 
that  the  certificate  of  the  Prothonotary  to  the  effect  that  the  Corporation  of 
Montreal  had  deposited  the  necessary  funds  in  a  cade  of  expropriation,  the  fact 
ielng  that  tGrCorporanon  had  depasi]|«d  a  promissory  note  instead  of  the  mon^7~ 


iafcs. 
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might  be  attacked  by  an  inscription  en/,tux,  (17  L  C  R    p  4''8) 
tl.eD  no  room  for  the  fiction  brevU  manm.     We  have  an  example"  of 'that  fiction 
in  the  rule  d„u,  in  ^lutum  est  vendere.     There  you  have  all  the  constituents 
«t  sale,  save^countiugof  the  money,  and  there  the  law  pays  it  is  a  sale. 
But  here  we  iW^nothiujrlra^^^himn^tanrtoiTrFoi^ 
,  .consideration  appellant  was  to  receive  for  the  interest  he  was'  to  pay  w,..s  the 
^l^ht  to  retain  his  own  money,  a  ri^Lt  he  already  possessed  under  the  law      Is 
^uch  a  consideration  lawful?     If  not  no  action  can  bcT  main tuined  upon  it. 
-The  nmt  obvioas  kind  of  illegal  exaction  consists  in  a  public  officer  takin-^  a 
reward  for  th^at  which  he  is  obliged  by  his  office  to  do,  and  this  is  properly  cuired 
extoruon.     CoKo  «.ys:  "Extortion,  in  its  proper  sense,  is  a  great  misprision,  by 
^    wresting  or  unlawfully  takin^,  by  any  officer,  by  color  of  his  office,  any  money 
^r  valuable  thing  from  any  m.»n,  either  th.t  is  not  due  or  more  than  is  due,  or 
before  It  be  due."     (^2^  Inst.  701.)     In  this  cuse,  it  is  true,  appellant  did  not 
ostensibly  give  his  word  or  oblifjation  to  induce  the  sheriiF  to  perforte  his  duty 
but  that  was  the  effect  of  th^  transaction.     In  other  word.,  it  was^a  contract 
passed  in  order  to  give  a  color  oflegality  to  that  which  would  have  been  mani- 
f^tly  Illegal,  ,f  done  directly;  ,.s,  for  instance,  if  it  had  been  an  undertaking  to 
pay  interest  for  the  permission  10  hold  the  money  until  the  judgment  of  distribu- 
tion^d  a  return    t^^  the^noney  was  not  paid,  but  that  adjudlcataire  had 
put  m  a  Becun^y  bo.j|^%e  one   be  illegal.   I  don't  Jhow  the  other 
can  be  lejjil,  or  I  MHjiow  a  false  return  could  mend  the  matter.     The 
statute  ot  W.  1.,  cap^^lei  with  this  very  question.-     (3  Inst.  149.)     The 
commentary  of  Coke  is  on  the  statute,  but  it  is  .a  statute  which  only  adds 
penalties  to  the  common  law.     (2  Inst.  210.)     On  referring  to  that  case  we 
find  that  the,Court.wouid  not  allow  a  suit  on  a  special  undertrking  where  there 
WM  an  unlawful  consideration.     Of  course  this  case  turns  on  a  technicality  of 
the  common  law  which  would  not  be  binding  upon  us  if  this  case  came  fan  pre- 
««ely  m  the  same  way,  which  it  does  not ;  but  it  is  cited  to  show  how  absolutely 
the  law  prohibits  the  taking  of  any  fee  or  reward1,y  an  officer  for  the  perfor-x 
mance  of  his  dut^.    And  this  is  not  questioned  in  England.     Comyn'VDi<». 
Vbo.  Officer  (H>,  "  So  exaction  by  an  officer  will  be  a 'great  misprisfon  ;  if  h 
be  for  taking  a  fee  npt  due,  or  before  it  be  due,  or  more  than  is  due ;  if  it  be/ 
Jot  any  other  exaction:'     It  appears  to  me  to  be  idle  to  say  that  the  Sherif 
became  his  Beourity,  and  so  a  consideration  was  given.     The  Sheriff  has 
right  to  decide  what  shall  be  security,  if  the  law  be  interpreted  to  mean  that  the 
«rf,«irficatotrc   creator  mustgive  anything  more  than  his  own  bond,  which/ is 
questionable ;  but  he  certainly  can  have  nodiscretion  to  decide  as  to  his  owi/res- 
ponsibihty.     It ,»  incompatible  with  his  office  that  ha  should  become  otherwise 
responsible  than  he  is  by  the  law  which  governs  his  office.     I  have  dealt  with  the 
.case  «btl.ough  it  came  under  tl^%HJration  of  the  public  law  of  EnglandAnd  this 
position  m  possibly  correct;  bntif  It  were  otherwise,  the  case  woulSl  be  even 
more  easily  disposed  of,  for  wheri  there  is  no  severance  between  eoSty  and  law 
It  IS  evident  that  a  suit  with  an  unlawful  consideration  ooul/not  be  main- 
toined,  and  it  is  not  less  clear  that  nnder  the  nuhlin  la,  nf  V^..^  the  wwng- 
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,ptae,        is  fltrikiitgly  identical  jn  qoko  an(h:4D  Bouchel.     The  latter  sajs:  "  Coooen- 
Bion  doncqucs  est  sous  le  pr^lexte; .tioglcur  et  titre  d'oflSce  ou  dignity  composer 
aveo  quelq«'un  de  faire  justice,  ou  ne  la  fWre,  ou  la  mal  faire,  et  aveo  lui  faift 
quelqueappointraentp^ountairetotiichanticelle  cause."    N.  Don.  V.  Epioe^p/ 
729 :  "  Les  Apices  sortt  dues  aux  jugcs  eccldsiastiques  commc  aux  juges  ltd*, 
pourvu  qii'ils  se  cdhtentent  do  lea  exiger  dans,  W  bas  autoriFes  par  les  Ipis." 
The  Edict  of  1^,  Toochantles  Epices.aod  A'aoatigns,  Art.l;  forbids  taking 
.     any  droits  beyoflT those" taxed'"  sous  pr^texte  d'extraits."'    And  art.  29  says 
that  anytWng  given  beyond  the  tajc,  everhlhoiigh  given  voluntarily,  were  liable 
to  the  penalty  of  exaction.     In  the  HarliamenLof  Toulouse  there  wta  an  arret 
,     of  reglement  forbidding  even  the  servants  of  tiie  ofBoora  of  justice  "to  take  any- 
thing voluntarily  offered,  and  subjecting  those   who  oontravenfjd  tho-^  law  to 
humiliating  punishments.     The  Edict  of  1673,  it  will  be  remembered,  was  passed 
to  correct  an  abuse  "which  had  sprunsf  up,    and  which  other  ordinan#8  had 
M|effectua(lly  endeavoured  t»  check. .  ^J^usse  deplores  the  want  of  "suicess  of  the 
.«  Edict  of  1673,  nevertheless  it  sets  fdrtb  the  common  law  not  only  arf  to  officers 
of  justice  but  as  to  all  other  public  officers.  ^  »  ■■-  \      ' 

..j^The  authority  *i)f  BoucheH  already  citedicbv;^  grfecisely  the  case  in  pointy- 
for  It  includes  any  mgney  trans^jction  respecting  the  officer's  duty.  It  is  not  a 
question  of  simuli^ion-,  it  is  a  question  of mlHty,  and  it  includes  no  question  ' 
of  evidence,  for  the  whole  ttansaetion,  however  illegal,  is  above  board^  and  free" 
from  any  ^imputation  of  unfair  dealing.  iHs  an  illegal  exaction,  and  not  m- 
•  cussimiin  the  strict  and  Offensive  sense  *?  the  wo"rd.  {l  think  the  judgment 
^    should  be  reversed.  Y  f^/    ■ 

Th?,  following  was  the  judgment  flf  the  Court  :— 

"li!"  ^Tl  *.*  "°"."^if«°'  q*^'''  "PP^"-*  P«r  I'*  Preuve  faite  en  cette  cause-  . 
quel!,cte4obllgalion  du  Aaput  .1869;devant  St.   Louis,  Waire,  par  lequel 
l-apipelant  s'engagea  de  p:iyer  il  rintini^^ne  soq^r^e  de  $1838.33  courantavec" 
mtem  da    27  juillet   1869,    n'a  ^t^  ainsi    consfintie,  que  pour  dispenser 
appelant,. qui  s'^tait  reqdu  adjudic^tair^  dune  vento  d'irameuble  faite  par 
Imtime.ensa  qualite  de  Sherifdu  District  de  Kiohelieu  Je  27  juilfet  1869 
sur  execution,  eraanee  dans  une  cuuse  do  la  Bmnue  de  Quebec  centre' Alexis 
^arrette,do  payer  son  prix  d'acquisition  ou  dc^urnirtin  oautionuement  tel 
fl[ue  la  loi  le  reqmert  en  parell  oas;  et  pour  a-isuraV  aa  dit  intim^  le  rembourse- 
ment  des  sommes  qu'il  pourralt  6tro  apfjefe  h  ^ayer  en  sa  qtfiiUtd  de  Sharif 
pat  suite  de  cette  transaction,'  et  saiis  qu'il  ait  donne.alors  aucune  valeur 
a  1  appelant  pour  la  dite  obligation.     Et  oonsid^rant  qu'une  semblable  convent 
tion,  entre  un  officjpr  public  et  uh  debit^ur  do  de^iVra  ou  de  sjiPetds  dont  la  loi 
exige  la  remise  entre  les  mains  de  tel  offioier,  |  titre  de  depSt,  est  contraire 
4  1  ordlre  public  et  aux  lois  qui  rAglent  le^.devoift  de  tela  officiers,  et  qu'elle  ne 
peut  fitre  considerde  commo  la  cause  valable  d'une  obligation  comme  cello 
consentie  par  I'appelant  en  faveur  de  I'intime  ; 

Mais  colferderant  quo  I'appelant  n'a  pas  par  ses  defenses  demands  4  etre 
d^ohargS  de  la  dite  obligation  cQmme  4tant  en'tach^e  do  nullity,  mais  qu'il 
walement  demands,  le  rfenvoi  de  I'aotiort  en  alleguant  gae  l'inti,n^  -• — :*  — 


-pBUflui-queJa  spinme  do  «676.53,  dontil  I'avait  remboura^i  ^^ 


P'ftYHit  tv^j^ 


,!*'•; 


»-.- 


COqRT^OPQUBBN'S  BENCH,  18W:r\  237 


UathlaB. 


Et  0Qn8id<S(ftaMa»l'intime  a  prouT«  qu'o<Vire  oette  aum^e  de  $676.63,  il  afl:r,rd  Hit  la, 
^ij4  eo  d^ppsa^naSa  acquit  le  24  ootobre  187^,  entre  lea  mains  da  tr<S8orier  de '       S*? 
k  Province,  de  Qa«>eo:  la  somme  de  »n8l.80,  confbmdmeni  aux  disppdtions 
&J  chapitre  5  de  I'abte  pnss^  dans  la  35e  annee  clu  rtgne  de  Sa  Majesty ;  " 

£t  consid^rant  que  d'aprds  la  contestation  en  wtte  cause,  riBtini^'  a  droit 
,  de  PBCouTrer  de  I'appelant  ces  douz  sommes  de  $676.53,  H  de  $1:;l81.80  aveo 
de  plnsTSelle  de  «10.20,  pour  coiit  d'actes  et  enregtstrement  d'iceui,  ces^ 
diffSrmtes  somoios  formant  ensemble  celle  de  «I868.53,  de  laq^ielle  soui^e 
il  faut  d^duire  celle  de  huit^ccnto  pastres  payee  par  I'appelant,  etabt  le  montant 
dM6iix  transports  faits  par  Vintim^  dont  I'un^a  Andr^  Chapdeleiae,  le  18 
d^ibbre  1869,  pour  la.  soi^me  de  «200,  et  I'autr^  feit  le  21  deoembre  1869,  . 
A  Pierr6;  iJdmi  Chevallier  pour  la  somme  de  «350,  jst  «  Delle,  Elmire  LaSroix 
pour  celle  de  $250,  ce  qui  laisse  une  balanoe'de  $1068.53 ;  *      ^  ' 

Et^  considerant'que  I'intimd  n'a  droit  aux  intdrets.  sur  cette  somnn  qu'i 

compter  du  24  Ootobrc;  1874,  date  du ^e^fr qu'il  a  fait  pour  I'appeLt  deb 

Bomme  de  $1181.80,  entre  lea  mains  dii' Trdsorier  de  la  Province  de  Quebe^ 

etqu'il  ya  erreur  dans  le'j,ugeinont  rendt^par  laCour  Inferieure  le  3  mai 

-1875  J        •  ^  .  , 

CetteCojir  isasse  et  infirme  le  dit  Jugement  du  3  mai  1875,  et  proo6daiit 
arendre  le  jugement  qu'aurait  du- rendre  la  dite  Cour  Stf^rieure,  oondamne 
1  appelant  k  payer  4  I'intime  la  dlte  somme  de  $1068,53,  aveo  int^rSt  j^ompter ' 
du  24  octobre  1874  etlesd^pens  encourus  dans  la  OoV  InKrieurs.it  ciShua« 

#■■  •  ■ 


-*- 


•'>* 


le  dit  iotimd  a  payer  &  I'appelant  lea  frais  encourus  sur  le  present  appel. 


Pagnueld,  Major'  A.Bromseau,  for  i^i»llant. 
,  MathieU  dkCragnon,  for.  respondent. 


Judgment  of  S.  C:  reversed. 


»**\ 
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Monk,  J.,"R^ 
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LANGEVIN, 
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'."■  jitk.: 
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_R,  ,  I^ESPONOKKi'S. 

««D  i-TM  ^he  provision,  of  Sect  U  of  "  Ihi  ItaoWent  Act  of  rtl76  "  do  n«t  appi^  to  a  criMlltor- 

-^iir  r  '  •»  ""»  «*"y  •  «*»«  -"M»  *>«»  ,««*"«-«  of  the  AcWd  that  hetf 

and  eonterttte  proceeding.,  .nd  th.t  In  ,0  doing  Iw  aoAiot  «q^ 

wueeured  creditor  for  an  amount  ezoeedinf  »106.  „  -h       «     «««>  ui«  «,  ii  m 

This  waa  an  appejd  froni  a  judgment  rendered  By  «  jljge  of  the  Superior 


Court  ft  Montimnl  (1 


tqaolveuey  nnder  tha  tdarivaiit 


X 


M  in  whiihGroth^was  plaintiff,  Lebeau  (one  ofrespondents)  was  defendant,    '     i.       \ 
tP'  Jmd  the  appellant  was  petitioner,  dismissing  the  appellant's  petition.  ;.  "        ^ 


. "  >  > 


'  % 


•■;  t\' 
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•    This  potition  #"^8  woirdeA  asTollo^w :  J- 

DhlHot~?hf!!-?l^*''""^t  ^'"^*'"'  "'*'''""*""'  '^^'-  I'-^^ent,  dans  I, 
i^WlFictilieMQntrdafemtposeTbspectueusement:  ».     "»  i* 

•  ijue  suwaffi^«Ti||,roduit  m  bref  de  saisie-arret  compulsoire  a  dmanfi  en  c«te 
"m  *^  .^i-ande  d„^eaJ,adour  centre  le  ddfendeur  sous  les  disposition,  de 
laete  de  faillUe  1.^75,  lequel  bref  est  adresse  A  C  Beausoleil  &der  «L 
officHde  la  oi«4e  Montreal,  ,«,„el  sous  Tautorite'da  dXf  .  stw  t 
juah»6  de  syndic  tous  les  bfoj.s-meubles;et  effets  da  dit  ddfendeur,  suivant  U 
Aspositions- dtt  dit  aet^  de  faillite ;  "  «»«ivani  les 

.Qudhecde  Tcndredi  dernier  24tMar8  courant;  ,  i'    «««  ae 

^I^  est  all^eja«8  ledit  affidavit  qJri  k  ddfendeur  e^t  un  commercJnt 
Mvaia  sens  dtf  ditftbte  de  failltte  ■  ^wvani 

'-^l^^  "^"^  ''  ^''  '^^'^"^""  ««•'  «»  «!' «5'e  cou^mer^a^t  anx  terqios  du 
Vf»S-^"  ^^^"^  *°  consequence  beneficier  en  aucune  manidre  du  ^it  aote 

' ^^J^l'fs^TP^^'^^  J.  Grothe  soit.crdander  du  dit  ddfendeur 
Bumntqu'alieguiJ  dandle  dit  affidavit  J  s     v.  ueur  . 

■  'f^.^^"?T«  J«'*^  <*^^d««''  soit  insolvable  suivant  qu'all^d  dans  le 

: .     Que  k  dit^ip^^Gith^ite  demandeuV,  en,  fUisant  le  dit  affidavit  et  en 
X^^f}^}'''}^^^^'^^^'^'^''^^^^^^r.i  aveo  le  dit  dd/endeur  en  dins  le 
but  de  frauder  k  dit  reqtf*ant  et  les  crdanciers  du  defendeur  •    ' 
^i^  al^u^s.a^ns  kdit  affidavit  sont  faux  et  mal'  fond^s  et  insuffi- 

^S^^fV^'     ^?  '-"^  -''^^'  ^^Sy^^xx^t  compulsoireestUldgal,  nuletde 
Bul  «ffet  eif  a  ete  dtoand  -d^une  manidre  ilIe<Tile  • 

^^Quele^qadria^st  crdancier^du  dit  defendeur  pour  un  mbntant  ex^edant 
3100,  savour  uumnntantde  $140^  les  frais  d'une  action  de  cotte  classe 
:  .   "y /"  fSqudrant  conelutVce  que  le  dit  bref  soit  ddclard  avoir  etd 

"  WnlJrf  T?.  "'  ^"''  '''}'*'"'"'  "''°*''  »"•  **  ^«  »"'  ««-'*  ainsi  que  W. 
P?«f  d4«  adoptes  en  vertu  du  dit  bref,  et  qu'ordre  soit  donne  au  gardien  et 

syndic  d^  biens-meubles  et  effets  du  defendeur.  savoir  k  C.  Beausoleil  ecuie^ 
,    symlic  official,  d'abandonner  et  de  livrer  la  possession  d'iceux/ ^11"  ^ 

depens  distraite  i'ux  soussignds,"  • 

th«-tff^f  f  !"';'*i?"'"*'"*  ''"'*  filed  a  d^/.«,«  e«  rf«,«7  to  this  petition,  to- 
the  effect,,that  it  did  not  appear  by  the  petition  that^tofpellant  wai  a 

St  ^tT/""""!"^""*  '^^  *'«»»  «10<^  Wond  the  am3Tf  any  security 
Whch  he  holds,  nor  that  there  existed  in  the  affidavit  for  the,  writ  any  subs  J 
-  tial  insufficiency.  *  -    "      ,  ,*•  "      ^  '    -wowm 

.a'he  following  was  the  judgment  so  rendered  by  Mr.  Justice  RainviUe  •  '^ 

_    Je.  soussignd.  un  des  Honorables  Juges  de  la  dito  Cour,  ayant  entendu  les 

eJwir^  \  '•'""''  """t^t  '"  ^^'^-^'^'^  J*  Rnuete  du  dit  pdtitionnaire, 
eb  sur  le  tout  murement  delibere ;  ,  »  v    ' 

_  Considerant  que  le  p6titlonnaire  n'd  pas  le  dh^it  4e  oontester  la  v«rit6  des 
allegations  de  I'affidavit  prodttit  par  le  (lemandeur- 
-^fri»iiidgrant^u^-fe.dit~^^  faH  p^^'voir  par  sa  Rcquete  qu'U  e8^~ 


S  .1       1.   .  ,■ 
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creanbier  du  dit  de«jpdcur  pour  un  montdnt  de  pas  moins  de  8100  oir  sii^de 
toates  garautics ;  '    ;^,  .  > 

>  MaintientJa  defense' en  droit  du  dePendcur  a  la  Requdte  ,ta  dit  petitionnaire 
?   ^%Rgevinetd6boutece(^erniordesai{equeteavecdepen8." 

DOBION,  Cii.  J  after  Witing  th»  facts,  pronounyed  the  following  judgment 
^iD  the  name  of  the  Court:  ^  •'     ° 

"La  Vour......con8id6rant  qu'en  vertu  de  la  loi  tout  oreancier  dont  les  droits' 

soi^t  menaces  par  despoursuitesfaitescontre  son  debiteur  pent  intervenir  dans 
ces  poursuites  poiur  proiteger  scs  int^rfits ; 

"Et  ctfnsid^rtnt  que  par  sa  .Rcquete  Tappelant  a  allegue  qu'il  6tait  le 
creaneier  de  WBaptiste  LeBeau J'un  d*r  intimes,  pour  une  sommc  exc<5dant 
1100,  et  qu  ,1  a^de  plus  alldgu6  que  le  dit  LeBeau.  n'etnit  pas  commer^ant  aux 
termesde  1  aote  des  faillites  de  1875,  ni  insolvhble'dans  le  sens  du  dit  acte- 

"Et  considerant  que  par  oes  aH6gu6,  I'appelant  attaquait  lee  precedes  du  dit 

Pime  Grothd  en  faisant  «maner  ^e  bref  de  saisie-arret  compulsoire  centre  le  dit 

.    LeBeau,  oomme  etant  entacbtfs  d'An  vice  radical  en  ce  quo  la  Cour  d'ott  ^manait 

le  dit  bref  n'avait  aucune  juridiction  pour  le  fai*e  emanercoStre  un  d^biteur 

qui  n  est  pas  commer^ant  auz  tcrmes  du  dit  acte ,' 

"Et  consid^rant  que  I'appelant  n'^taitpas  tana  d'al^guer  qu'iWSvait  pas  de 
garanties  pour  sa  c'rdance,  inais  qu'il  po.ival|t"  invoquer  les  mlyens  dans  sa 
Requete  commeson  debiteur  aur^t  pu  le  faire  lui-meme^  et  que  partant  il 
aurait  du  gtre  admis  i  prouver  les  all^guds  de  sa  Rcqu6te  •  \,\ 
"  Et  consid^rant  qu*^  a  erreur  dans  jes  jugements  rendSI  par  son  Jlonnenr 
K  le  JugeEainviIle  l«2.Avril.  1876,  qui  out  m«untenn  les  defenses  e.^  dr.it 
.  des  .dils  intimds  et  renvoye  la  Requgte  de  I'appelant ;  /  ^ 

"atte  Cour  casse  et  annule  les  flits  deux  jugemeQts  du  18  Avril  1876  et 
piocedant  Aj-e-dre^  le  jugement  qu'aurait  ^^  rendre  le  Jit  juge  en  chambre 
renvoie  la  defense  en  droit  d^  dilf  intim6  Pierre  Grothe  afeo  depe«s,  tant  ceux 
encourus  en  cour  infdfieure  que  fl,r  le  pr^^sent  oppei;  e/ jpnvoie  egalement  la 
dtfense  en  droit  du  ^xt  intnnd  Jeai  Baptiste  LeBeau,  aJiSsi  avec  d%ens,  tant 
ceux  encourus  en  cour  inftrieure,  que  sur  le  present  apj^il,  et  ordonftfe  que  le 
doMier  soA  transmis  &  la  9our  inferieure  pour  6tre  proc&l/ainsi  que  de  droitsur 
la  dite  Requete  et  la  contestation  d'icelle  par  les  dits  intiii^e:" 

.7,  .r  .c  ,.  J  •'^Smentoi'Sup^iorCQurt  reversed. 

Uugas  ^  Longpte,  foj  appellant. 

T.  F.  Foran,  fi)r  resywndenti," 

(8.B.)  '  ,  ' 
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MONTREAL,  6th  FEBRUA-RY,  1877. 

Coram  Torbanoe,  JT. 

No.  1.  /     . 

In  rc  James  Somerville  ot  al., 

The  Hon.  It.  Laflamme,; 

..     ,    -  AND  ■     ■  ^, 

'^      Bisiri  Oirouard, 


'PBtlTIOlERg ; 


ftESPOHDBHT ; 


1,       Iffaen  eauit. 

Hw.D:-Whoro  the  rMpondont,  in  •ngirortoa  petition  dontettlng  hii  election  IwmeVber'or  the 
HouM  of  Commons,  makos  counter  cliarges  SKalllt  t»>e  unaucceasful  candidlte.  «boto 
not  a  party  to  the  canse,  and  in  wliose  bciiaif  tlie  seat  i»  not  claimed,  and  pray»\hat  lie  be 
dlHqualiflod,  that  auch  petition  ia  an  election  petition,  and  must  {;« accompanied  bV  aecurity 
and  all  other  formalitiea  pn-scrlbcd  bytUe  Dominion  Controverted  KIcctlona  Act,  18T4 
87tb  Vict.  chap.  10,  aeotiouH  8,  9,  and  40. 

Per  Curiam  :— The  petitioners,  ten  in  number,  presei^tbd  an  election  p^ition 
against  the  respondent,  praying  that  his  election  as .  member  for  \  the 
county  of  Jacques  Cartier  be  set  aside.  The  respondent  has  answ^ed 
generally  to  the  allegati([ps  of  the  petition,  and  in  the  same'  pleading  has  mide 
charges  of  personal  corruption  against  the  mis  en  cause,  Desir4  Girouard,  who  wis 
not  a  petitioner,  and  in  this  pleading  he  concludes  that  the  petition  should  U 
dismissed,  and  also  that  Besird  i&irouard  be  declared  dlsq^ualifiod  to  be  a  candiA 
date  or  t»  hold  any  office  during  seven  years.  This  pleading  was  served 
only  on  the  attorney  of  the  petitioners  and  not  on  D^sird  Girouurd  personally, 
or  at  his  domicile.  * 

-  The  petitioners  have  mad^a  motion  to  reject  17  paragraphs  of  this  answer, 
and  al^  sp  much  of  the  conclusion  a^  refers  to  Desir^  Girouard :  Ist.  Because 
le^d  Desire  Girouard  not  being  a  party  to  (he  said  election  petition,  and  the 
seft  fiotbeing  claiinedon  his  behalf,  the  conduct  of  the  said  D^sir^  Girquardat 
the  toid  election^annot  be  inquired  into,  except  by  an  election  petition  j)resented 
in  the  manner  and  form  prescribed  by  the  Dominion  Controverted  Elections  Act, 
1^74,  and  more  particularly  as  provided  for  by  8ecti2p«7,  8,  9  and  40  of  the 
said  Act.  ■  ,     .' '^  '  '        *■ -.  _v    ::----i  '-■*''  ""  •    .  '•    '   ' 

Desir^  Qirpuard  has  iilso  fyled  a  number  of  preliminary  objections  to  the 
answer  of  respondenC  so  far  as  it  concerns  him.  Amrfng  th^  objections  he 
says  that  he  oanftot  be  summoned  except  by  the  observance  of  the  formalities 
required  by  the  Act,sectipns  7  and  8,  whieh  have  not  been  ob.sorved.  Inter 
alia,  it  was  not  alleged  that  Mr.  Laflamme  wa^  an  elector  or  caniiidate.  Farther, 
the  petition  was  not  served  as  required  by  s.  40  of  the  Act  No  security  Was 
nven  to' Mr.  Girouard.  The  petition  was  not  signed  %  the  petitioner.  A 
HJpy  was  not  sent  to  the  returnitfg  officer,'  and  notice  given -of  the  presentation 
of  the  petition  as  required  by  section  9;-i 


*lrts  preading  of  the  respondent  LajEmme,  styled •  "Answer  ^  Petitioo  and      I     o^^ns  of  \ 
Catnter  Petition,"  was  fylcd  on  the  22nd  January, 
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■nd 

Tii«  lion.  R. 

Laflamme, 

•nd 

D.  Girontrd. 


J'he  respondent  Laflamme  afterwords,  on  the  27th  January,  served  another  J.n,™8omn..^ 
^.  .on  upon  Pdsir^  Girouard.     The  sorWcc  thJs  time  was  personal,  and  the     ^"'.^•2-- 
jUUon  resembled  the  fir«t  counter  petition  so  far  as  it  eoneorned  Girouard,  with 
tne  additional  allegation  that  the  petitioner  Laflamme  had  been  a  candidate, 
i^esire  Cirouord  has  fjled  another  series  of  preliminary  objoctioAs  to  this 

r^rr"  ^^^r'  ''""^'""'  "''^'^  '■•^'  um-nportant  variations  mv^af^ 
mutandis,  the  same  objections  already  referred  to,  ' 

•,,iu!!!!  r^"'  I**  ?'  ^"*  pleading  of  the  respondent  Laflamme,  the  Court 
wl  Tf^  T"^  '^"'  *•'"  '''*"^'"S  of  the  accusation  against  Girouard/^ho 
w/tl.  !  T  T''  "*''  ^^'  ""''"'  ^  *■••'  petitioners  is  a  fatal  trr(«?ularity.    I 

.IndL      I't''*'"'"'^""'^'™'"''*  '"'  ^««»  '^^-^  -  ^'-^^^  Petition 
•  wr  '  "*"*  '^•'°"'  consequences  to  the  respondent  Oirouurd  if  ita 

dl^tbns  were  proved.     It  required  all  the  formalities  to  be  observed  in  a 

dTr*l!°""  "  '"'""*  "^  *^'  "'"•"«  ™«"'*«^-  I  "««<»  only  ..pedfy  as 
•Motion  that  the  counter  petitioner  had  been  a  candidate.     ,  -iP 

These  dofests  do  not  appear  in  the  second  counter  petition.     Bulif  I  am' 
i^ht  m  holding  the  petition  against  D.  Girouarjl  to  be  an  olertion  petition 
there  ishere  the  omission  to  give  the  necessary  security,  the^omission  to  mi 
the  counter  petition  by  the  petitioner  •himself,  and  the  omission  to  give  the 
necessary  notices  and  publications.  ^  ^ 

^ ,.??,  ''T'"'  ^""^  *•»"  «"»"*«'  petitioner  has  suggested  to  me  thit  I  shlRild 
still  allow  the  security  to  be  entered,  and  give  time  for  that  purpose.  To  this 
my  answer  is,  that  I  hold  the  giving  of  security  to  be  a  condition  precedent  or 
oontempQraneous  with  the  fylifigof:the  petition.  of 

la  the  case  of  Pease  v.  Norwood,  L.  R.4  Com.  IJIeas,  2^,  the  ^question  of 
the  sufficiency  of  the  security  was  discussed,  and  there  the^etitioners  were 
allowed  to  give  a  security  in  place^  of  that  which  the  Court  held  to  be  insuffi. 
cient.  "^ 

But  a  distinction  was  there  made  between  insufficient  secur/ty  and  theital 
absence  of  security.  I„  the  latter  case,  which,  was  not  before  the  Court,  several 
judges  strongly  doubted  whether  it  would  btf  in  the  power  of  the  Cottrt  to  'heli> 
Ae^titioners.  I  would  further  remark  that  th.  present  pi^eeding  against 
J)<58.rd  Girouard  IS  of  the  n^ost  serious  chimeter,  involving  hi*  cidl  rights 
flaring  seven  years.  It  vitally  affinsts  his  status  as  a  citizen  and  a  British 
^Jbject.  Itjsnotatall  defensive  on  the  part  of  tl*  respondent^l^iamme 
I^^oes  not  he  p  his  defence  in  the'  le^t  degree.  It  is  entirely  a^^^ressive.  Certat 
dejucro  captand9  non  de  damno  vitando.  It  is  by  no  wans  a  case'  in' 
considerations  of  equity  should  weigh  with  the  judge.^^v^     ■ 


c 


«t.^ 


\ 


whi-i 


^On  tte  whole  case,  I  have  no  hesitation  in  grafting  the  motion  of  the 
peti  .oners  so  far  to  regards  all  the  paragraphs  specified  in  their  motiot,  except- 
ing the  first.     I  maintain  also  the  preliminary  objections  of  D^.«ir6  Girouard. 

W  ^I"*  "^.*''^  ^""^T""*  "  ""  *'"°''  =-"  ^'•»''«  «ndo"'gned  judge,  having 


-I.    ..         „„  -petitioners as onthe  preiiininary" 

objections  of  the  mis  en  cause,  Desir^  GiA,uard,  to  the  first  and  second  counter 
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"X^^Tr  P!»»»»«"«  «f-'h«  reHpondonr,  Rodolpho  Luflumnie.  having  examined  the  procedure 
TtaUon  B    of  record  and  deliborufed;  ^  ™ 

i^mme^-       ..  Seeing  that  D^ir6  Girouard  i,  not  a  party  .o  the  petition  of  Somerville  .ni 
D.Olro««l.    others,  and  hatf.  not  been  duly  summoned  to  answer  the  .H^otions  of  the  r« 
pondent  m  his  first  counter  petition  contained  ;  -   ' 

'    "Seeing  also  that  the  Respondent  hath  not  alleged  by  said  first  petition  that 
he  was  a  candidate  or  el^tor ;  seeing  that  neither  of  the  two  counter  petitions 
hath  been  accompanied  liy  the  necessary  security  or  been  signcSI  by  thejsounter 
.petitioner  as  required  bV  the  statute,  do  grant  said  motion  as  regards  the  2Dd 
prd   4th,  5th,  6th,  7t^,  8th,  9th,  10th,  lltb,  l?tU,  13th,  14th,   15th,  16th' 
I1i\  paragraphs  of  the|answer  of  said  Rodolphe  Laflamnie  to  the  said  petition 
of  petitioners,  and  do  ^rant  the  conclusions  of  the  preliminary  objections  fyled 
-.  Ji_  ^  ^^  *"**  ^"""^  ^"P^'^m,  «nd  reject  the  two  several  counter  petitions  of  said  Hon- 

-:        orable   Rodolphe   Laf  mme,  and  do  grant  'congi  difaut  to  the  9aid  Desird 
^rouard,  the  whole  rfitfr  costs  against  the  said  Rodolphe  J^aflanime." 
(»irt>«arcf,  for  self  (ind  petitioners.    .  •         ' 

i^.  C.  .WonA,  for  iifespondent  Laflamme.  , 

\       0-^')      ,7 ,'    . 
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Coram  Johnson,  J. 
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Elliott  \s.   The  National  Inaurance  Company. 

By  the  terms  of  .  pollc,  of  JnsU^nce  the  company  In.a,ed  one"L.  A.  Auger,  offlcjid «,lgBe.," 

ag.In.t  lo»  upon  good*,  etc.,  oontalnM  h.  .  corUln  .tore  occupied  by  C.  H.  CflttM  • 

r^ldenceand  Ullor'.gtore, -•  Io«, If .ny, payable  t«,th|e.Ute  of C. H.  Cflt*. «  Augerw«tt 

'"  tiieUmea88igneeto|C0t«-8«8tate.  *^  ■""gerwaaai 

Hmu>  :-1.  The  "bove  conWbt  of  insurance  was  with  Auger  persoWbt  Md  not  with  the  estate  Uti. 

Z^  ZlH    ,^'  ":/"  ••"  """  ""»"'*'  •"««'  '^'"ir'^'oo'entof  the  company  en- 

doised  upon  the  policy,  which  contained  the  following  .Condition:  "  If  the  property  besoldor- 

t~nslferred.oranyohanKetakeplacelntItloorpo«ie8.1on,whetherbylegaIproo«Mortadl. 

li.  wTZ^^.k"**"' "!*?"•  °'  ''»»'«'y»"«*.«"«f  ♦hepollcysh.llbe.s.lgmMlbefow. 

cZTil^L  ^"''hII     .'.*'"'"""''*°'*°"""«'*'  thereon.fto..  then,  and  inereiy  such 
case,  the  policy  shall  be  void."         -  /  — «» 

"■  e?pl^'*a.'^"j:«Th«l.^"  *•"?.•"  Augerperwnally  to  protect hlm«If,  hi. I»te«.t 
expired  as  soon  as  the  estate  was  taken  out  of  his  hands. 

4.  1  hat  *n  assignee  In  such  a  case  ought  to  disclose  what  was  his  Interest 
^  Johnson,  J.  The  plaintiff  brings  the  present  action  in  his  quality  of  assignee 
to  the  insolvent  estate  of^.  H.  Cote,  against  the  defendante,  to  recover  $3,000, 
»  b«hg  the  amount  of  a  policy  of  insurance  effected  on  the  6th  May,  1876.  by  one 
Lauis  A.  Auger,  and  which  the  declaration  alleges  to  have  been  so  effected  by 
Aiiger"  acting  in  his  quality  of  official  assignee  to  CotiS'sestato,  and  for  the  benefit 
and  on  behalf  of  «he  creditors  of  the  said  0.  H.  C6t«."  The  declaration  goes  on 
tp  all^  that,  by  the  terms  of  the  policy,  « the  defendak  insured  L.  A.  Auger, "" 
Official  nn8igneV^-«ffl«i«»t-Jo»tothatanionnt  ppoii->  atock  oflweedirreigF" 


i 
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in.de  clothing  and  triniminpi.  auch  as  are  contained  in  a  tailor's  store  and  genUe-       Elitou 
men  a  ftrmshing  alore,  in  a  wood  building  enca«ed  with  brick,  and  covered  with  xh.  i?ii«ua    , 
mctaf  and  gravel,  situate  on  theea<«t  side  of  Kichelieu  street.  No  113  St  Johoa  ^'»"««««  Co-y. 
Projnco  of   Quebec,  occupied  by  C.  H.  C6t6  as  a  residence  and  ta'ilor's  store,' 
for  three  months  only,  (loss,  if  any,  payable  to  the  estate  of  C.  U.  Cot^  )     The 
««CTir.ent  made  to  Auger  was  on  the  1st  qf  May.    The  policy  was  effected  on 
the  6th  of   May.     The  plaintiff  was  mad*  assignee  by  the  creditors  on  the  &th 
of  June;  and  the  fire  toolc  place  on  the  ISth  of  June.     The  defendants  have 
filed   eight  picas,  of  which  the  first  ha«  been  in  -part,  and  the  third  has  been 
.wholly,  rejected  on  demurrer     The  defendantv' pretensions,  which  have  been  to 
that  extent  overruled,  were^st,  that  the  assignee  was  incapable  of  acting,  by 

reasoii  ot  his  not  having  given igeourify,  and  not  having  been  authorised  to  sue  - 

.od  secondly,  that  under  tl.o  policy,  an  aWard  of  arbitrators  was  a  prelreqUisite 
to^the  action.  The  second  plea  sets  up  that  the  policy  never  formed  part  of  the 
estate  of  Cote ;  and  that,  even  if  any  interest  in  the  contract  wiis  ever  vested  in 
Auger,  u  has  never  been  trap^ferwd  to  the  plaintiff,  nor  been  vested  in  him  as 
assignee ;  and  that,  by  the  conditions  of  the  policy,  it  was  expressly  stipulated  that 
It  It  was  assigned  before  a  loss,  without  the  consent  of  the  defendants  endorsed 
on  it,  It  should  be  void  j  and  that  no  such  consent  has  been  given.  I  think  we 
must  be  careful  to  distinguish  here  between  the  insured  an,d  the  persoa  " 
appointed  to  recfeiv«  the  money  in  oHstf  of  loss.     It  would  be  incorrect  to  say  -^       -  . 

that  the  policy  formed  part  of  th^  estate ;  but  the  contract  of  the  insurer  to  pay 
the  money  to  another,  yeast  of  loss,  might  still  subsist,  and  that  other,  or  hi      '       - 
representative,  might  havk,^  action  if  the  insured  himself  had  oonformi  to^hc  . 

conditions  of  the  contract,>nd  to  that  extent  therefore  the  assignee  aJight  have 
an  interest  tor  the  estate.  The  agreement  here,  was  to  pay  the  moneyTin  case 
of  loss,  to  the  creditors  of  CoV  That  would  give  them  tl,e  right  to  get  the 
money  if  there  is  a  valid  insurance  with  Auger,  and  he  has  contbrmcd  to  the  ^ 

conditions  of  ,t ;  but  not  otheV^Jse.     I  do  not  think  we  are  c»ncei1,ed  with  the       -    '« 
<,ue8t,on  of  the  duties  and  p^ers  of  the  interim  assignee,  as  to  whether  it  feU        '• . " 
wuhm  the  scope  of  those  duties  for  the  interim  assignee  to  insure  without  aa 
or^er  ofthe  Court;  for  thecontract  of  insurance  was,  in  my  opinion,  with  Auger   -         -  - 
personally.     Though  he  describes  himself  as  an  official  assignee  (which  he  was;) 
there  is  nothing  .„  the^erms  of  the  policyHo  show  that  he  acted  m  interim  "  •      ^^"^ 
assignee  to  Cote's  esuto  more  than  to  any  other.     The  meaning  of  his  contract  . 
was  that  he  insured  to  secure  himself  towards  the  creditors  in  case  of  a  loss ;  and  '^ 

the  creditors  were  to  g«t  the  money  if  a  loss  occurred  while  the  contrkot  was  la 
force.     Any  other  construction  would  appear  incorrect  in  the  face  of  the  fa^t   k 
thata  payeeis  named  ether  than  theinsured.  for  if  the  estate  itself  had  beenthe  >  'i 
insured,  ,t  would  also  h^ifc  been  the  payee  as  a  matter  of  coarse,  and  without      ^ 
stipulation      Ttorefore,  as  regards  that  part  of  the2nd  plea,  which  sets  up  that     %         . 
the  policy  formed  no  part  of  the  estate,  I  hold  it  to  be  immaterial,  and  I  thint  ^  ^f 
he  plaintiff  can  exercise  the  rights  of  the  creditors  whatever  they  may  be  and«       " 
this  pohey,  for  section  39  of  the  Insolvent  Act  is  that  "the  assignee,  in  bis  own 


ii<' 


very  aTall^el^ 


due  to  or  claimed  by  the  insolvent,  &o.,  &c.,"  and  ^  under  Auger's  contract  with 
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the  inauranoe  company  there  la  anything  due  to  him,  it  mast  go  to  theie  oredi 
iS^nwTo'r.*?"'   •"•^  *''«  P'o'-'t'f  «  'ho  P«"»n  anJ  the  only  person  that  otn  urge  their 
riahtii.     On  tho  ofhcr  ciaestion,  hoWever,  raised  by  this  plea,  I  am  against  the 
plaintiff;  nothing  can  bo  mora  oomprohensive  for  the  purposes  of  this  case  thtn 
the  language  used  in    the  policy  to  prevent  the  ri»k  from  being  altered  without 
the  knowledge  of  the  Company,  and  their  acquiescence  in  writing.     Thus-  "  If 
the  pr„perty  be  sold  or  transferred,  or  any  ohange  take  place  in  title  or  possession 
.^ether  by  legal  process  or  judicial  decree,  or  volunUry  transfer  or  cpnveyance' 
-  -^^if  the  policy  shall  be  assigned  before  a  loss,  without  the  consent  of  tho  com ' 
panv  oodorsed  thereon,  &c.,  then,  and  in  every  such  case,  tho  policy  shall  be 
void.       The  pretension  of  the  plaintiff  himself  is  that  a  change  has  taken  p|«» 
by  a  legal  process,  both  in  the  titlo  and  in  tho  possession  of  tho  goods  insured  • 

Ju'he  shows  no  compliance  with  the  condition  without  which  the  policy  is  void 

by  express  stipulation  between  the  parties.     The  fourth,  fifth  and  sixth  pleas  set 
,  up  contraventions  of  other  express  stipulations,  such  as  that  it  was  filsclv  reprc- 
•     sented  at  the  t.mo  of  the  contract  that  the  place  was  then  in  Cdte's  occupation 
a»  h»  residence,  that  the  contract  was  with  Auger  on,  or  at  all  events  very  near 
thc^  place,  and  could  exercise  some  sort  of  supervision  over  the  property  insund 
:  «nd  that  Auger's  interest  had   ceased  at  the  time  of  the  fire.     The  seventh  plea 

challenges  the  preliminary  proof.     The  ei^'hth  sets  up  a  condition  that  thCre 
was  no  organized  fire  department.     Only  three-fourths  of  the  amount  insured     , 
should  be  exigible  under  any  ciroum.stances.     Under  the  riow  I  have  taken  of' 
the  nature  of  Auger's  interest,  it  had  of  course  entirely  ceased  on  the  18th  of 
June,  the  time  of  the  fl^,  for,  being  liable  only  to  tho  creditors,«a„d  havin.^  in- 
sured in  his  own  person  to  protect  himself,  and  the  creditors  having  n°over 
insured^atall,  his  interest  expired  with  his  liability,  that  U  when  the  plaintiff 
took  the  estate  out  of  his  hands.     Sa  that,  besides  the  breach  of  the  condition 
allied  under  the  second  plea,  this  ground  of  want  of  interest,  which  is  ur^ed' 

under  the  6th  plea,  is  also  maintained.  Augercleaily  had  the  insurable  inte^.t 
at  tho  time  of  the  contract ;  but  that  interest  being  other  than  tho  entire  and 
sole  ownership,  ,t  ought.to  have  been  disclosed.  There  is  nothing  i„  the  polfcv 
that  gives  the  right  information  that  the  property  insured  was  an  insolvent 

art  .570  C.  C    that  representations  qot  contained  in  tho  policy  nor  made  a  part 

ot  It,  are  not  admitted  to  control  its  constructioti  or  effect.  Therefore  Au-er  did 

not,  m  fact,  properly  disclose  what  was  his  interest.     Again,  there  can"  be  no 

doubt  that  there  was  a  very  materid  change  as  far  the  mere  increase  of  the  risk  was 

concerned.  Auger  lived  on  tho^other  side  of  the  bridge,  and,  as  the  insurer,  may 

have  .been  fairly  considered  to  have  lived  on  the  spot;  while  Elliott   who  is 

supposed  to  stand  in  Auger's  shoes,  was  a  clerk  in  Montreal.     But  I  do  not  ' 

^  enter  at  ength  on  these  other  points,  because  it  will  be  sufficient  to  base  the 

judgment  of  the  Court  on  the  grounds  urged  by  the  second  and  the  sixth  pleas. 

-Ihe  action  IS  therefore  dismissed  with  costs.  " 

i>avidson  &  Cushtng,  for  phintiS.  r  C 

.*  Lunn  d;  Davidion,  for  defendant.  ..  ' 

■  (J.  L.  M.J  — 
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^^l     MONTREAL,  IStb  JUNE,  1877.         /  '      j* 

Coran.  Doriok^^.  J.,  Monk,  J..  Ram^at,  J.,  Sanborn,  J.,  Tu^J. 

V     ;  -  Nof.  165,  166,  4JID  167.  '%       » 

I     R«OmA  v».  Olau  ;  Reoina  vs.  Bain  ■  and  ^tmsK  n  ScoU. 

At  the  hearing  Of  the  Reserved  oaws  enumerated  above,  it  was  «umre«ted  h. 

AAMRAV      .1        <i.*.. aJ m. 


these  cases  were  not  bikited, 

it  has.  beoome  a  question 

r  statute,  after  stafing 

be  reserved,  goeq  on 

irror  in  these  words  : 

and  authority  at  any 

sipt  of  such  case,  to  hear  and 

(G.S^.C.,  cap.  77,  8.  58,  2.) 


Bamsay,  J.,  di$imtien»  .—The  prisoners 
pending  the  adjudication  of  the  cah^  resei 
whether  they  should  be  pnsont  during  the  a, 
what  criminal  cases  slioflid  be  reserved  and 
to^ve  jurisdiction  to  thi«  Court  sittipg  iir, 
';The  said  Court  of  Qu^n's  Bench  shall  have 
Bitting  thereof  on  the  Appeal  side,  after  th6  , 

/»«%  determine  ever^  question  therein,  etc."     (C.S.L.C,  cap   77  s  58  2  ^ 
The    uty  to  hear  is  enjoined  by  the  very  words  of  thllet  'under  which  wi  sit^ 
and  tlus  appears  to  me  to  be  conclusive  if  there  was  any  doubt  as  to   he  nhl! ' 
.on  at  common  law,  nothing  being  said  in  the  statute.  ' Um  plably^"S 

udljSf"  "  T  '"'"'^'^"  "'''''  '''  ^^•^'^-*-"  ^-  »''«  considerat ioCfThe 
i«!l  "  P«««'ngof  the  11  &  12  Vict.,  cap.  78,  and  that  the  prisoner 

never  was  presept  at  these  hearing.  But  the  reason  for  that  s  pla  n  Z 
opu^ionof  the  judges  then  had  no  legal  effect.  It  was  mei^J  a ituJt L„ 
a/ong  themselves  as  to  whether  they  would  recommend  a  pard'LrThe  dlT 
-ofthe  Court  now  is  a  final  determination  as  to  what  sLl  be  done  n t^ 
.se.  The  prWB  l.fe  or  liberty  depends  on  the  judgment.  You  mieht 
rner;  '  "'  'T^  *°  """"•^  "■"' '°  »»•«  ««>--.-«»  this  cann7L 

,1!^         ;  ^"  ""«'^«">«»»«"  wh^-e  another  rule  prevails,  and  HSPtha 
being  tned  whJe  locked  up  in  jail  ?    It  has  been  aaid  that  the  prisoner  is  not 

English  authority  has  been  quoted  on  the  point,  1  may  S  permitted  toqu CtiL 
the  correctne^cifthe  statement.     So  far  aa  I  know,  the  rigrt  of  the  imScl 

udl'    r-  . ^'\  '  '' *'^. ^"sHsh  Act  is  i-b  these  words :  "  the  jlm^Jor 
h^nng  counsel  or  the  mm^.cauJlupr.uccuU^^^^^  .^Z!* 


■^■c  . 
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'Bpfffha 
v«. 

v». 

Bain; 

and  v. 

Hoott. 


V 


1"'!  '^itH'  '^?'t'  '""  "^"^  *«  <^9ued,  in  Jike  manner  as  the  judg 
n^enj  of  the  Supenor.  Courts  of  common  law  at  Westminster  are  now  d^i 

tolJ'Z  Tk'"  "."'^-f.  '^"''.''°"'  '^  ''""^^•'•^"•^  "-Hi  our  own  praetice.  I  „„ 
told  that  we  have  deeded  eas^s  in  the  abserfce  of  a  prisoner.  If  I  have  joined  ia 
any  sueh  .il^alit,  it  is  unintentionally,  and  because  it  was  not  br^ugit  o  ^ " 
knowledge  that  the  accused  was  not  at  large.  In  Deery's  case  where  I  k  ew  the 
P^PO"  eon-cted  was  not  bailed  I  immediately  made  the  objection,  and  he  was 

mZ  f  Ti"  "T\  ^'  "^  *'"  inconvenience,  it  is  theLblcs  of  all  arg" 
ments  if  it  be  used  to  dispense  with  the  law.*  ^ 

•inffr"'::,"''"  '''**'»''■''»*.  had  always  understood  that  in  eases  of  treason 
hberty  of  the  accu*,d,  it  was  necessary  that  he  should  be  present.     His  Honor 

rmthTl     '','"  *''  ''"^  °'  '"  *•''  P''^"*'''"  "'»'«'"'ad  modified  that  r«l^,  a„d 
,    !  V  !  "  «^»"g«'-«"s  wnovation  to  allow  a  contrary  rule  to  be  adopted     Not 
1\  ?d  I'lf "  the  prevailing  opinion,.but  .here  L  been  cases  in  which 
was  held  that  the  parties  should  be  present,  particularly  in  felonies.     He  rl 
membered  that  it  had  been  so  held  by  »fy.  Justice  Day,  and  by  the  late  Mr 
Justice  Aylwm,  who  was  very  learned  in  these  matters,  and  who  held,  with  the 
greatest  stnctness,  that  the  prisoner  must  be  present.     There  might  be  excep- 
tions to  the  rale  but  His  Honor  saw  no  reasonto  make  an  exception  in  this  ca^. 
IWRION,  C.  J.— These  ca.ses  are  Crown  cases  which  were  reserved  by  the 
.    presiding  judge  at  the  last  criminal  term  of  this  Court.    A  preliminary  question 
^has  been  raised,  as  to  whether  it  is  necessary  that  the  prisoners,  who  are  confined 
in  the  common  gaol,  should  he  brought  into  court  to  be  present  at  the  argu- 
ment  ot  the  reserved  case. 

Before  the  Imperial  Statute  1 1  and  12  Viet.,  c.  78,  a  else  reserved  was  a 
Mere  question  submitted  by  the  Judge  presiding  at  the  trial  tothe  other  Jud.^cs 
for  their  advice,  and,  although  a  judgment  was. entered  on  such  case,  it  was 
considered  more  in  the  nature  of  •  consultation  between  the  judges  than  a 
regular^proceeding  in  the  cause,  and  the  decision  of  the  judges  was  considered 
tobe  the  decision  of  the  judge  before  whom  the  trial  took  place.  Archbold 
Crtm.  Pkad.  181  to  185.  This  statute  does  lH»t  seem  to  have  »ade  any 
diangem  the  practice,  but  merely  to  have  "extended  it  to  cases  tried  bcfo,^ 
Quarter  Sessions  to  which  it  did  not  apply  before.  The  provislbns  bf  tbc 
±.ngl.sh  Act  have  been  adopted  hm>  by  the  20  Vict.,  c.  44  embodied  in  chap. 
77  of  the  Consolidated  Statutes  of  Lower  Canada.  By  sect.  60  it  is  provided 
that  the  prosecutor  or  the  party  convicted  may  be  heard  by  counsel,  if  the/ think 

JSli"  ^'."*''"^^!-^:^'"''''«^  the  wordsoftheEnglish  Act^«In  case  thS^rosecu- 
tor  or  the  party  convicted  thinks  it  fit  that  y.e  case  be  argued,"  adrfb :    «  but  no  notice, 

JHttT^"'  .  /T,!'  P""?'^""'  *"•*'"  '"''''  ""'y'  'f  ""y'  "  »•'««'"»  !""«•• ««« 
Zt  tl  Z  H  !.  '  '5*1.^.  "'*""""•  "  ^"""^  "nquestionable  that  the  prisoner  has* 
right  to  be  heard  and  if  he  is  to  have  no  notice,  it  is  because  he  is  presumed  to  be  present. 

?„  7r^rTK  f,'*""/  '"*'  '•"  "  *PP*»«"«» "  '«f««  to  the  appearan«,  of  a  Jrisoaer 
in  custody.    It  evidently  refers  to  the  nppeantnne  of  the  crown,  .nrt  m  «v«.j  n..  Ai■.^...•i>^?; 


of  ihe  prisoner  in  defSSTt  of  an  an 


tjie  crown,  as  on  a  writ  of  i 


:^^ 


ror. 


t 
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.hehearinlof      re^rde  1^"^:  t  "''"".*'"  P-sence  of  a  prisoner  ott 
cas^  of  IW    vs   olrv  X;  •      u    "^r'"*'«*»  »«  «>«le  with  referenc^  to  the 

into  Court.  Without  looki  g  iJptS  "w    "'"  ?"'  ***  '-^^  ''"« 
been  argued  before  this  Jurt  ihS^nce  of  th^.  T'"'  'T  '"°  ''°'' 


^^^^irl^^  had «: 

after  conviction,  and  the  p  esuS^  Jh  "  k    '    "'°.  ^'''"''*  ''''  ^"^  «'S«ed 

prisoner's  innocin  Jwa   ?^  3     Th!  at«;'"'''  '^'"^  ^  »«  '^*»>'^ 

and  the  prisoner  has  no  r\!ZZ.'       .    ^fl»^«*>«n3  are  reserved  by  the  Judge. 

noegain'orloia^thrtlTot^^^^^^^^^^ 

different  fr.m  what'he  (^.u'pi  d  at  Ih^^^^^^  ''"'  ''f  '""'^^  '««  ^-^ 

cially  raised  in  our  courte  and  tL  n!f  .'*"''*"'"  ^'^'^  °«'  »>««•>  «?«- 

cedent,  as  the.orderrtloi^i!.^^^^  ""^  ^ '^  "«'  ^  """"^-ed  a  P^- 

Tessier  T  ?  5     *f*''*'*'^*"S'*i«n  without  deliberation  ♦ 

lESSiEB,  J.,  concurrea  with  the  majority 

adjudged  that  in  tW  cl  the^re  ^f  hr^i!''  '' "  """'''  ""^'^^'^  -'^ 

^>^.i^.Ve;^e,,^C..,forthrcrn[:t^^^^^^^^^  .. 

ifocm«,^cr,  for  Crown,  in  Bain  case  «^  ^'a^s  cases. 

Terrill,  for  Glass.  ^   , 

i^.  ^«r/cr,  ^.C,  for  Baita.  '       ' 

i*'.  J:  AWfcr,  for  Scott.  '  '•  ,.' 

(J.K.)  '^  _  ' 


,        :  COUR  SUP^RIEURE,  1877.  - 

/  MONTBi^AL,  4  OCTOBRB,  1877.  r 

C4>r8|i  DoRiON,  J.  '  ' 

■  ■■■  ■".,;:'  -  j;  No.m.^t'      \    •■  \  ■  .  '.'.,■ 

Julie  Del^^^a.  Alpkonse  Zdnda. 

^  ,       fl*e  .prt,  1'explr.tipn  de.  hull  joa«  Cu  .  D.r^t^  ITr*  '"  T'*'"  '*''"'«  ««>«»»  NiS- 

L'«ct.on  en  cette  causa  est  fondle  sur  «n  billet  promissoire.  " 

lie  ddfendeur  rdpond  k  cctte  action.        - 


Begiiui 

TS. 

Glut; 

VI. 

B«ln: 
•nd  71. 
tioott. 


iffldavit :— ^ 


It  "^ 

par  1  eMflptioB  wivimiA  awompaguae  ^ 
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Selbar 
laiida. 


Que  le  dit  l^illet  lors  de  sa  confection,  n'K  jpas  6t6  revSta  par  le  faueor  des 
timbres  lequis  par  k  Ipi  et  quo  le  jour  oH  le  dit  d^fendeur  a  signe  le  dit  billet 
il  n'a  paa  et6  par  lui  estampiU^,  et  qu'il'  nei'a  pas  non  plus  ^t^  en  sa  presence' 
par  la  demanderesse,  a  qui  le  dit  billet  a  6t6  reniis.  ' 

A  cette  exception,  la  demanderesse  r^pond  sp^ialement : 

lo.  Que  si  le  timbre  en  question  n'a  pas  4t6  itppo^^  an  dit  billet  par  le  d<S- 
fendeur  lui-meme,  il  I'a  6t6  avec  le  meme  effet,  par  la  demanderesse,  jk  qui  la  lot 
ne  defendait  pas  de  I'apposer  pour  le  dit  dtffendeur  et  en  son  lieu  et  place ;  que 
le  Tresor  au  profit  de  qui  lejdroit  &6t4: ainsi  paye,  n'"en a  souffert  aucun  prejudice, 
et  quo  le  but  de  la  loi  a  ete  atteint  %ia  m6me  manidre  que  si  le  dit  tintbre  eftt  / 
ete  apposd  par  le  defendeur  lui.meme.' 

•  2o.  Que  lajreance  sur  laquelle  est  fondle  Paction  en  cette  cause,  saToir,  le 
prSt  de  la  somme  de  cent  piastres,  fait  comptant,  en  espoces,  par  la  demanderesse 
-  an^efgndeur,  Cxiste  in^pendtmment  du  dit  billet,  qui  n'a  et4  oonsenti  que 
dans  le  but  (^  faciliter  Id'preuve  de  ce  pr§t. 

3o.  Que  le  ddfendeur  doit  bien  et  legitimement  k  la  demanderesse,  la  dite 
somme  de  cent  piastres,  et  intdrfit  sur  icelle  tel  qu'alidgue  dans  la  dite  action:  \ 
.    4o.  Qu'en  supposant  que  le  dit  billet  manquat  de,quelque  formality,  ce  que 
nie  expressdment  la  demanderesse,  cette  informalite  suppos^e  ne  pourrait  avoir 
Tefiet  d'eteindre  la  dite  cr(:>unce  et  d'acquitterie  d<Sfendeur. 

Cette  f^ponse  sp^ciale  fut  produite  le  11  septembre  et  le  20,  c'est^4-dire  neuf 
jours  plus  tard,  le  dit  dtfendeur  y  rdpliqua  au  moyen  d'une  motion  par  laquelle 
il  demande,  pour  les  raisons  y  enoncees,  que  les  trois  demidres  allegations  de  la 
dite  reponsgsp^ciale  soient  retranchees  de  cette  r^ponse  et  rejet^  du  dossier,  s 
La^dem^ideresse  r&ista  a  cette  motion,  et  lors  de  I'argument,  fit  valoir, 
comme  raisins  p^remptoires,  1  I'encontre  de  la  dite  motion,  que  sa  reponse 
speciale  avait  ete|)roduite  le  11  septembre;  que  la  motion  du  d^j^m  aurait 
du  etre  signifi^  dins  les  huit  jours  de  la  production  de  cette  re^^  speciale, 
attendu  qu'elle  |enait  lieu  de  replique  k  icelle;  que  le  ddfendeur  n'avait  que 
jusqu'au  19  seplembrr  inclusiverfent,   c'esfca-dire  huit  jours  fpanos,  pour  y 
repliquer  ou  autrement  I'attaquer;  qu'aprds  le  19,  la  contestation  4tait  liee  de 
plein  droit  sur  cette.^ponse  et  le  d^fendeur  forclos  de  I'attaquer,  a  moins  d'une 
permission  speciale  du  tribani|lj  chose  qui  n'existait  pas,  etelle  demandait,  pour 
ces  raisons,  le  renvoi  de  la  motion. 

Au  soutien  de  ses  praentions,  elle  cita  les  articles  139  et  140  du  Code  de 
Procedure  qui  se  lisent  comitae  suijt : 

.     -^t.  139 :— "  Semblabl|  d<51ai  'de  huit  jours,  est  accordd  pour  la  production 
de  toiite  autre  piece  deplaidoirie  oeccssaire  pour  Her  la  contestation." 

Art.  140 :— "  April? Texpiration  de  ces  delais,  la  partie  en  defaut  de  produire 
est  de  plein  droit  forclose  de  le  faire  sans  le  consentement  de  la  partie  adverse, 
flu  la  permission  du  tribunal."  ^ 

^^^^^^>  l»«>olion  dud^fendeuryut  accorde  aVec  d^pens. 

»    _T^   _"y     "^          "  .     \  Motion  accord^ 

.A  &.  DJm^r,  procnreur  de  la  demanderesse. 
Fr4vost  <fe  Pttfontaine,  proourears  W  d^fendeur. 
(j).  o.  D.)      ■      . 


:.^.: 


'•-X 


COURf  OP  QUEEN'S  BENCH,  ]s77. 


249 


GOUPT  Of  (®BEN'S^J3E.\CH,  1817. 


MONTRftSL,  16th  MARCH,  1877. 

Cbmm  DoBioN,  C.  J,  Monk;  J.  RamsAv.  J.,  Sanboen,  J.,  Tessieb.  J.    ' 


No.  82. 


THOMAS  CRAMP, 


AMP: 


{Plaintiff  belnw,) 


m 


Tl^  MAYOR  BT  AL.,  OP  MONTREAL,   ,       ~ 
/  (Defendants  Mow,) 

1  _      Respondents. 

bv^r^'-'^'^'^f '?."""''""  *■"■ '""'  *"  appealfto-rfi  judgment  rendered 
-Hn':n:;S*    "  """"""'  "  "'^  '-'  <^orNovc.nber,^,  reversing 

wilTT  *''*'  !^  «*««  P'^nJi-'g  i"  the  Superior  Court,  a  mbpS^aces  tecum 
was  served  upon  Charles  Glackmeyer,cle^.<li-  the  eity  of  iMontreal,  orderin^him 
to  produce  certain  records  and  documents  of  tlie  City  Council  relatfhg  to  matters 
w  issue  m  the  cause.  '  , 

A  copy  of  the  subpoena  has  not  been  proved  with  the  present  motion' but- 
,t  appears  that  the  document  sopght  forYormed  purt^,  the  archives  of  the  Council. 
Mr  Glackmeyer.  when  befpre  the  Court,  Was  requested  to  produce  the  docu- 
ments, and  objected  to  do  so  on  -the  ground  that  he  could  not  disseize  himself  of 
these  documents,  which  formed  part  of  tife  archivesjtoa  records  of  the  city.   The 
objection  was  also  more  fordfaUy  made  by  the  counsel  for  the  defendants  on  the 
ground  that  the  5%ffi;,a  duces  tecmi  did  not  definite^  point  6^  the  docu- 
ments reriuired,  and  that  the  law   did  not  require  or  permit  the'^production  of 
such  documents,  except  for  the  purpose  of  proving  a/aw*,  and  that  the  public 
int3rest  rcqiiires  thpm.to  be  kept  at  the  office  of  the  City  ©ounciU 
This  objection-was  rtjecte,].     The,  Court  revising  reversed  this  rulin"     The 
-    present  u.otion  asks  leave  to  appeal  from  this  j«i;ment  ia  ordeifb  its  reversd!. 
and  that  the  clerk  may  be  ordered  tb  produce  thcf  documents.  ' 

Under  the  City  Charter  14  and  15  Vict.  c.  128,  section  50,  it  is  provided  thaf 
copies  ot  any  documents  of  the  records  or  ar^iiives  of  the  city  may  bgSrulhcnti- 
mted  by  the  signature  af  the  proper  officers,  and  become  ^/m«  facie  c*id^nce 
in  all  Courts  of  Justice. 

rlV^''  "''"*"  "^^'T  *'  "  P™^'**'"^  *•>"*  ^''y  ^'^'t^^  ""^y  have  acce^  to  «11  the  , 
recordfton  payment  of  one  shilling.  This  presumes  them'at  all  times  at  the  office, 
ready  forinspection  there.  "  ' 

In  thiscase  the  plaintiflF  directs  hisenquiry  to  no  particular  things     ne;an: 

not  be  permitted  thte  production  of  all  the  documents  of  record,  or  iillof  M  CI..SS  of 
^^mente,  to  see  what  he  can  find.   Hecannotby  this  means  jfeA  for  evidence.  He 

•  Vide  20  u  u.  Jurist,  217.    (Reporter's  note.)        «  '     ^    ■ 


^ 
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ThM.  Crtnip  inust  avail  himself  of  the  power  given  by  the  law  to  inspect  the  records  at  the  ofece, 

TheMiiyoretai.  *"*'  to  demand  such  of  them  as  he  requir&<),  and  it  seem's  contemplated  asu  jule 

of  jionireai.   ^^^^^  j,g  gjj(,aij  provide  himself  wjth  copies,     Doubtles?  Acre  may  be  cases' when, 

for  certain  specific  purposes,  docuiiients  may  be  ordered  to  bo  produced  to  verify 
peculiarities  aljout  them  not  discloaed  by  a  mere  qopy,  or  "to  prove  their  falsity 

.  or  the  order  and  relation  which  they  bear  tp  their  proceedings  J  but  it  Undt' by 

an  order  of  general  character  on  the  clerk  to  produce  a  large  portion  q|L  Ifae  city 
archives,  with  the  hope  of  finding  something,  but  with  co  definite  object  in  view. 
On  another  ground  the  judgment  vfopld  necessarily  be  confirmed  if  appealed. 
The  clerk  has  no  power  over  these  records  and  daduments,  except  as  the  ser- 
vant  of  the  Council  to  keep  them  in  tjbe  oflSce  of  the  Councilc  Awy  order,that 
.^,  could  be  given  must  begiven  against  the  Council  or  the  Cor^ration.  Casessimiltr 

on  this  point  have  been  frequently  decided  in  the  Ngjv  York  Court's. 
7\^^     ^~~^T  ^Bankof  Utioavs.  Hilliard,.5  Cow.l53;  Lafarge  vs.  I^arge  M.  Qo.,  14  Har- 
woodl26;  Opd^ke  vs.Marble,-44  Baibour64.  ^  *  ^-» 

The  apfeal  couW  not  be  maintained,^  and  tfie  Court  does  not  ^rant  an  appeal 


when  it  has  no  doubt  as  to  the  correctness  of  the  judgment. 
E.  Barnard!,  fof  Cramp.      "     ^ 
A*.  Hoy,  Q.  C,  for  the  City  of  Montreal. 

(J.  K.)  .  '  ; 


♦Motion  rejected. 
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MONTREAL,  ISth  MA^dH,  1877. 

Coram  Torrance,  J. 

No.  1824. 

Delisle  vs.  yalade. 


Held  :— Whore  a  peivon  to  whom  a  Judicial  adviser  luid  been  Appointed  carried  o^  bosineiig  »» 

#gi<accr,  and  signed  a  promissory  note,  without  the  assMtance  of  his  adviser,  for  goods  sold 
and  deiivered  to  hjm,  and  suci)  ict  wan  not  beyond  llie  limiu  of  the  appointment  of  Hie 
adviser,  that  tbe  note  was  ralidit  I  '  . 

.  The  action  was  to  recover  the  arooiint.  of  a /promissory  note' signed  by'tk 
defendant  The  defendant  pleaded  that  he  hadji  conseiljudiciaire  whose  appoint- 
ment had  been  duly  published,  and  tbatrhis^naturc  to  the  note  was  ultra  vires. 
At  the  trial  the  plaintiff  proved  that  t^ie  consideration'  of  the  note  'Was  goods 
sold  and  delivered  to  tlie  Jefondant,  who,  like  the  plaintiff,  carried  on  the  business 
of  a  grocer.  . 

■  Dufjas,  for  the  plaintiff,  cited  C.  C.  351 ;  2  Toull.  p.  483  ;  1  Pig,  p.  83,  §.  2; 
Bioche  vo,  Conseil  Judiciaire,.§  23,  p.  526,    •» 

Augi,  for  the  defendant,  rclipd  upon  the  nomination  of  the  conseil  judiciair& 
Per  Curiam  : — Looking  at  the  circuiiistances  of  this  indebtedness,  and  con- 
sidering that  the  act  of  the  defdndant  in  sigmng  this  note  has  not  gone /beyond' 
the  limits  laid  down  by  the  appointment  of  the  judicial  adviser,  the  conclu- 
sion of  the  Court  is  to  overrule  the  p],ca  of  the  defendant,  and  give  plaintiff  judg- 
ment for  the  amount  of  his  demand.  '*  1 

i^t/^rcw,  for  plaintiff.                     .              «^  , 

.Awg^,  for  defendant.    •  .  "*    '_ .. 


£■*■ 


^^.. 


V 

* 

* 

,   *   *     ^ 

V. 

l\ 


SPPtemc^  COURT,  1877. 


1^61 


"•:i:.;'. 


'SUPbIioR  court,  1877.  '  ' 

M^XTBgAL,  2nd  FEBRUARY,  1877      ' 

\J<CV)mTO  Tobbance/J.  *. 

No.  879.    ^  .  '.#'•' 

,'   *  "  Si/monv  VS.  Keil^et  al      \         *   , .  .  .^ 

The  plaintiff  vas  the  widow  of  the  latA  Tnl,n  ii  i  •  i-  ir^ 
Mte  Ih.  .Ill  of  he,  hWinprnd  Zi  A  „;  •      T        ^'  "■"f™*"'^  >«»"* 

*..w»  of  .he  pui.u,*„.,,  „,i,f^f::^^::  7,,^;j^i^  ^ 

"  d«».i..  «,?»  .,/.  JZ  M*k„„t  V  *  ■/    '*  '''"'  '■"''''  ""■<»  ■ 
■■.Kej„m  of  «5,000,  ihich  *WI  ^"""u   ■    ^f'"""^  ""ccpHoB  ihc«f  of 

•'  »1.  pmper.,  of  .he  »id  JoT„  t 'tek  S??  '^'"  7^°^  "^'^°  "■» 

!rHi.?t  w"""""  "■"■ .""  '"°"^':!'°  "-""^  ^»«T  M,,^: 

As  to^the  bequest  of  $4000,  (Tefcnd.tnts  A  ^6"  difficulty  abeuLit  K.;;  .1  ¥ 

.»...„,  j»^  .h„.  ,,,,„  t,  *d.e,ed.f.™  »idr^s;;„'o"it'  "^ 

01  the  Court  allowiD&r  thfi  «!«:«.  ».,  «Kn/»n  . .ij     ..         :  .  ^7  '  ^''® 


•^  « 


nf  ti,n  n     *    If    •■     '  wauoiea^irom  said  sUm-of  $5000  in  i 

of  the  Court  allowing  the  claim  for  455000  under  the  marriaVcontrlct 

y .  ::'!°r'S!:;if :!!.!''^'°'""^' '■''-«-"'-^^' '  ^ 


ernunaliaiL;; 
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'o(|ter  events  tt  wa#W)solute  to  the  plaintiff.    John  P.  Kelly  hag 
I'titid  the  pluintiff  is^entitled  to  the  donation.     It  is  further  to  be 
rem^rkdi^at  By  the  compromit  referred  to  in  the  declaration  and  pl^lb^f^^    J 
I  '  f  idity  ij^f  thd  ekioi^  the  plaintiff  for  the  $5000  is  admitted  in  unqappH^^^f 
^^    Withl^gard  to  the  offset  >plea4<l|N^  the  defendant  to  the  amowtf^^ 
;  V  onl^  e>^^en«eis  that  of  the  pl^idl||^  hersqlf;  who  has  frankly  admf 
vi||  P"»^ioi^  a  few  small  jftUcleti  punting  in  all  to  the  value, of 
.this  de^^on,  the  pliudil  will  li^'jud^mont;     f        '**  ' 
%'     '    ,1     /.  W(j^liherijx>dn,  f^  plaintiff. 
;jl  ^:0iy^J.''j.:O^an,  Q.  C,,  ibr.deftin 


EAt,  15tH  f^pBBUAR^,  1877 

■"^CE,  J. 


Ifsch;  and  Nitsch,  petition 


■irii 


'    i     IflMti-Dj^TfiwI^'ttiMiwd  C.C.P., 

.    '■    '*';';      '      Mi||:^<Pj<ji^v>J)jiiw  •' U|  SMretlilg"  hi«  property.or  (in  the'easeofkJMUr  P^Mto  Im 

%■  [:y.   z^'"  -li^^ff*  iast^fs<^isie-,(trrH  before  judgment  against  th^  |ifcndaiDt,  to 

"^    V^^  si^urfe  th^ei^  $401.63.    The  defendint.^tj^ned  to  be 

^  .di|Seh|iigedvWm  the  Bcla^re^on  the,jgr^nd  of  insufficiency  of  the  affijiaVfl  amoog  *  | 

""^i^l^r  reasons    the  a^d^viit  cojjitiai^d  these  allegatfens  >  "  That  said  defendant 

"^fel^;o|)^ned  business  iflf;  the  flif/cjf  Montreal  under -the  name  niw^ptyle  of 

tV^Jlliaija  .I?it8(ai  and  GtaJmp^  •  ' 

!»*''    ^^'^^That'thesaid  wfcnd^pt  hasjinade'away  ^ith  and  secfetcd  bis  estate,  goods 
^l^md  effects  with  the  iot|ntion  o^  (I^rauding  <  hi»  creditors  in  general," 
"•"."ThJit,    B^orfeover,  dcfontfant.ii  notoriously    insolvpiiit,  atid  h;^  refused  to  • 
^^  ^    ' I  f ""^^Oge  with  his  creditors,' (ind  |eponfipt 'saith  that'wittout  the bedefit'of  a  writ 
':   ^   '\^  •'•;.„:?         -    '"     r    „       /]><'> 

^  ^  ..j^,,TJi^4fifendj»nt  contended  that  the  affidAidt,7as  dofectiVo,  inasinins^' as' it  did 

v  *•'  ||wli^llege  that  defendant  f*  is  ^creting,'^  or  "  that  he  still  corries  o^  hi^  bu'sincsg," 

tt'ibe  wopds  ofthe  Code.  .  '  '       . 

U:    ■  ..■„T„''    ■•  ■-  ■-•■ '  «-• 

,^  !,     'The  Court  gir^nt^  the  petition. 

'^    JJ'.iS'Wer,  for  plidntiff.  •  ;         ' 

vlrcAi6aM,  for  defondlint.  :    "    »•'•.  *^ 
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"^  ^ -^ : ■ ■ \  ^        .__^____ 

,         COURT  QF  QUEEN'S  BENCH,  1877. 

MONTREAL,  18th  SEPTEMBER,  1877.  ./     .'}'" 

5^«w».DoR.oN,  dj.,  Monk,  J.,  Rambat,  J.,  and  tLeb,  J. 

'^  Xo.  67. 

ORLEN  PARKER, 
•;        .  (.Defendant  in  the  Court  Mow,) 

/  JtvnhLAUTr  ' 

AJID  'Jf        y 

WILLIAM  L.  FELTON,  '/.;•■:     ' 

(Plaintiff  in  the  Court  l«lov,y 

*  "  RUPONDI^T. 

The  appellant  Parker  purchased  from  the  respondent  Feltoii  about  fifty  acres  of 
^v:2ir:Z:ll'"^'  P-P-ty  which  belonged  to  tBelatte^pX 
Sr^'  ''^-''^:'«'"«*  *•'-'  '^^  piece  of  land  which  he  had-bought  wt 

«tobhshed  on  the  whole  property  prior  to  the  sale,  and  whea  the  next  instnlment 

bmmepayaWe  under  the  deed,  he  declined  to  pay,  on  the  ground  that  he  had 

.J«»t  cause  to  fear..that  he  would  be  disturbed  by  reason  of  the  mort,a"e  ' 

sli.nt/r^    "*  ^•**.  ""''""='  *«'^'"'J«   """oving  the  encumbrance';  but  in-' 
stitated  thevpresent  action. 

^^^Th«r appellant,  setting  up  the  fact.,  and  assuming  that  he  could  not  be  com- 

I     S  in  I  'T"*^:-'"'  '^''"^^^  '^^  "-""^'^  ^  ««^^«  «>•  g^ve  security, 

asked-th^t  the  respondent's  act^pn  b^jsmissed.  '' 

f     no^^^f  r  '"^'^'^  J"4nicnt'in  favor  of  respondent,  because  it  found 
no  legal  proof  of  theoxistence  of  the  mortgage. 

-The  proof  adduced  by  the  appellant  to  establish  the  encumbrance  or  trovble 

^  and  to  sh^w  the  grounds  of  his  fear  of  trouble,  was  the  registrar's  cerlficate       ' 

Mr.  Justice  Doherty,  in  rendering  judgment,  said  that,  though  th/Court'was 

b^und  to  take  the  registrar's  certificate  as  estab^hing  that  there  were  such  and 

l^h  entnes  .n  his  books^t^iy^g  ^.i^|^y  ^rther  proof;  and  that    ^ 

'  TJT    .  ";  "^''^rSlcelaSeE;  certain  Ltnlment  wa» 
a  mortgage  drjiot.   ..,   '   r  ,\|^      %Sj  "•"    . 

It  wason  tMS<j«^ion  that  the  ^ase  camebefb,^  the  C(n»rt  of  Ap«al«s4 
/ivst^5ro«!nfof«ppellant:— ^    V  ..  «J^     "^^^ 

The  registrar's  certificate  in  |his  oauae  ^.roduced  ^appellailr'iS&nar 
duly  exccyd  and  scaled,  and  on  th«  r»n^    "■    -         •''-^^-       "^f  ™™«'r 
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■fif-iighoiHa  that  the  land j||  q^ueBjfei^ 
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IK 


OrleoParkcr.  wng,  at  tlic  tjiiic  of  tJie  fnlo  t«,tl»c  appellant,  and  is  still,  encunfbercd  ai^d  morl- 
Wm.L.reIton.?n,2cd  •<>  an  extent  of  oTCr  14,000.  . 

'-  Does  or  docs  not  this  ^entificato  make   siiffifticnt  proof  that  there   m  trouble 

*     •  '       mid  cncuinbrtinoo  on  Hdid  land?  .         " 

-     ,  Appellant  submits  it  is  the  best  proof,  and  he  submits  further  that  the  prodno- 

.  \  *  tjon  of  an  ordinary  notarial  copy  of  the  deed  of  mortgage  (an'S  in  many  cases  no 

,      ,  '     „  copy  ot  all'MJould  be  produced  by  third  parties,  as  in  oases  of  deeds  sous  seing 
•        >raV),  wouftjl  make  no  legal  proof  of  the  present  eiisteno^  of  any  trouble  ot 
,.  .  jcneumbrance..     The  question  of  the  authenticity  of  a  r^istra^s  certificate  is 
plainly  determined  by  a  reference  to  the  following  authorities. 
Article  1207  of  the  Civil  Code  declares  what  writings  are  authentic,  among 
. -       others  mentions  " ofRctalcopi^  and  extract* of  and  frora«tfi6  books  and  writings 
'■:''0.  ■-■  abote  mentioned,  certijfratesamd  all  other  lyritings  executed  or  attested  in 

Lowejf' Canada,  &c."    Now  does  this  certificato  pome  within  the  scope  of  this 
^  article,  and  is  or  is  not  the  granting^of  t<uclfceirtificatcs  especially  a  part  of  the 

official  duty  of  a  regisjtrar  ?  '.   ._ 

Art.  2177  settles  this  point,  and  shows  that  it  is  obe  of  the  prinoipflf  parts  of 
his  duty,  and  so  important  is  it  considered  that  the  regi^rar  is  liable  in  damages    . 
for  fal«  entries  or  omissions  in  sucfh  certificate!*,  jSee  i^ontiiambert  jind  Talbot 
dit  Gervaif,  Q.B.,  10  L.  C.  R-,  p.  269 ;  and  Dorion  rs.  ftobertson,  8.C.,  15  hJP.  . 
R.,  p.  459.     See  on  this  point  also  C.  S.  L.  C.  cap,  37,'8ecs.  M  afld  82. 

Moreover  the  registrar's  ^rtificate  is  that- on  which  the  sheriffs  aifdoprotho- 
notarics  base  their  returns  and  reports  in  matters  connected  with  the  sale  of 
rejl  estate,  and  what  is  more  worthy  of  notice  ia  this  pffrticul^r  case  i%  tbajb 
article  1535  of  the  Civil  Code  uppn  which  tBc  plea  is  based  is^t«keh  "from  cap: 
36,  sec.  31,  C.  S.  L.  C,  entitled,  "  an  Act  respecting  confirmatiodoof titles,  the 
"  discharge  ofaincumbrances  on  real  estate  by  sheriff's  sales  or  lioitation,  and 
'^  the  ri(jhfs  of  purchasers  fearinj  trouble." 

Section  19,  sub-sec.  2,  of  this  chapter  specially  declares  tha^  the  re^^strat's 
certificate  shall  be  prima  facie  evidence  pf  the  fact«C  therein  nientio^M^and 
would  Infer  that  in  cases  of  this  nature  tlie  registrar's  c^rtifionte  is  ^Ae  prool 
required.  '  *• 

DoBiO!J,C.  J.— This  action  is  for  $240,  balance  of  $600,  being  the  price  of « 
lot  of  land  which  the  respondent  sold  to  the  appellant.  By  tus  plea  the  appieliairt 
alleges  that  the  property  sold  is  mortgaged  to  the  TriMR  and  Loan  Co.  of 
Upper  Canada  for  $4,100,  as  appears  by  the  f^istrar's  certificate  wliich  be  pro- 
duces ;  th^t  he  has  notified  this  mortgage  to  4he  respondent  before  the  demand, ., 
«nd  be  prays  that  the  action  be  dismissed.  The  Court  below,  holding  that  the 
certificate  of  r^istration  was  not  a  sufficient  proof  of  trouble,  and  that  apmtlant 
should  hare  produced  the  deeds  of  obligation  to  establish  the  ezistjence  of  the  ' 
hypothecs'  complaioed  of,  dismissed  his  plea,  and  condemned  him  to  payv  thtf' 
mount  claimed.  .  ••        x^tt     '^ 

ider  Art.  1^5,  a  buyer  who  has  just  ^ause j^'fear  tbat  he  will  l)e  dis(«rbe<rA''' 
in  bis  ptMMQMion  by  in  hypothecary  action  may  delay  the  payment  of  the  prtoe. 
wUil-th»-sw^4?aus—  the-disturbanee-to-cwse  «r  gives  httn  aecufityi  ^li 


\ 
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Court  M  .IreaV  decidedln  thexa-^  of  ShueerVjolin  21  L^^T^^ 
th9  buyer  was  not  obliMato  estublUh  a  «l„„r  •  i.»'^#      •  *^'  **"*   Orle«p»rk«- 

X-ha«.d.  nor  to  a^roTel'^S^K^^^  '  n       "'T'  ""  ^'"'^^  ^-'  "— 
»i)pearei  .  reasoaable  cause  of  t.M'  4w    "  .     L'"  '"®°*""-  ''^  *'"'™  •  ' 

France  that  the  existebce  of  .-,1       /   ''\^'^'' '    ''""  ^°"  '*P*'*«^'^'»>«'^  " 
^m«6/.  to  e'ntitloTe  l!I  '""  ''  *?/"'^^«""'-**  ^a»  »  sufficient  cause  of     •      '         ' 

Dalhz     827       ot^  ^rf""""  *"  *^"^''  ^^  price  of  ,alo.     Sirey,  1826  ^2  17- 
2  4,''      n^  ^'  252;  Idem.  1827, 1.322,^aIloz,  1829,  2,  isiljirer  1833 
.    ■«.  41;  1  Duvergior,  Vente    ISfn-*49R.  q  i4„n  -^' -'  ^^^-JV^wy,  IMJ, 

jurisprudence  has  aliavs  h^en  mJi^^'L  rj"''  ^"*'-   ^'P'    *^^'   ""*»   »W« 

I>««ein  &  Ross  citerbJ  thrrll'!   "M'    ^'''  ''^  ^^  Njeldp. CoIviUe  and 
plaintiff.  ^rZ;cTlttrtfi^?':^•^  In  those  caais- the    ^ 

.ndthecLtd^icfTiri^^^^^^^^^^ 

caa<S  we  do  not  sav  that  f»i«  ,«,.;♦      •        '^     ■«".  l"V*e  me  sale.     Id  th^  present 

J^    "»««n^*MUl?ring  that  which  renjains  ?n  the  haods  of  the  vtenrlor     T» 
intended  ,on  the   authority  of  Hyde  A/Dorion   tW      ^"^ ''<^»^«''-     I* 

>»nMd.rs|hat  theSulrior  rl^rt  ^    J         "  certain,  delay,  and  this  Court 

■  -the  Code.lh„dd  Lvrordemi  ' '"  *""t"'  '^'^^  the  uniform  practice  before 
abl.  delay,  a„d  ti.  ^  deSo  T""  "'  ^^'^^  ««'""*^  "'^hin  a  reasou- 
neti«,shouIdt  l:^^^^^^^^^ 

A  que.t[on  ha^ariseo  ^  to  the  amount  of  security  the  appellant  is  enthled  to-  • 
The  hypothecs  affecting  the  property  amount  tn  SkAnnn     nC  !;.       „     '**  "^ 
«600.  and  the  balanck^aini^brS;,  L^O    \  2^^""'f  "t  '" 

pa.d..ny  portjon  of  the  pric^  he  cannot  recover  it  back  ,^C  the  1^     k" 

■— '■■  •  «mi *»"'^KEr^^^^^^^~^      -    ■  -  .■-■■-   -  -  — ■  ■--  -  - 


-<" 


!l 


•rnonnl*  noi,,  whi,!,  tbe  purebaacr  hold,,,  warily. 
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'''"md"''"''"      "The  majoritj;  of  the  Court  following  theM  views,  enwaciatcd  by  2  Troplong, 

Wm.  L.  Frttou.  vente,  No.  618 ;  1  Duvergier,  Vente,  No.  427  ;  2  Dalloi,  Rec.  Alp,  379,  g.  6,  and 

•anctioBcdby  the  Court  of  CagMtion^jrlv.'  1827.  1,  230,  holdb  that  in  (hisoace 

the  seoaritj.  should  be.  ^^^■' JMHl9B|tt|>c  anjount  ^iiped,  arid  for  no  more. 

It  is  manifest  that  tiit^HBWWwP'<^<^^  Jius-oo  Ic^il  effect  whatever.     The 

,  Bubsectiona  3  and  4  pBRpRPwff  section,  chapter  37,  C.  8.  L.  C,  page 

347-8,  establish  thi»|M|j«#tifioate  by  the  jcgiHtrar  jrritten  upon  any  .4()ou^ 

ro<|airing  rcgtstraticSPis  a  proof  of  the  rcgi^rratioa  of  such  document,  but 

taken  alone  it  fdhus  no  proof  even  of  such  regjj^tration,  and  manifestly  can  have 

no  effect  in  provfo^  th«  existence  or  ezecutionoiVmoE^uee,  or  any  other  deed 

affecting  real  property.     If  there  was  anji^i<i|liBpiRW|e  bjll^l^^^^ 

of  the  exitAcBcaof  a  mortgage  would  be  imperatively  required  it  is' precisely 

the  case  nittw  presented,  where  tha_4efcndant  ^ks  not  security  against  any 


; 


possible 


but  demands  tKe  absoli 
jthec,  wh( 


dismissid  of  plaintiff's  action, 
bher  legal,  judicial  or  conventional, 

meagre  a  document,  when'  a  formal 

rpotheo,  certified  by  the  registrar  to 

in  hisJiHwks,  would  be  insuflSoient  to 

.re^istiration — see  Nye,  appellant^  and 

Reports,  p.  97,  as  decided  by  Joistices 


^^^ 


•f  any  hj 
Toved  by  so  lean  at 
y  of  the  pretended 
a  document  registered 
g;,  beyond  the  mere  fact  > 

Col^illc,  respondenWeported  in  3  L.  C.  _.. ^ , 

StuaA,  Rolland,  Ptfnet  and  Aylwin  ;  sge  also  Bessein  vs.  Ross,  9  Rev.  de  JUg. 
58. — It's  m%nife8|a»at  this  certiBcate,  if  it  dfeerves  that  name,  doa«(  not  cojg 
within  the  provisions.of  the  following  Articles  of  the  Civil  Code :  Nos.  lIM^ 
1216,1218,2042.      •  .  ^  .  -    , 

■    ^Tliij^udginenti8%cprdedia8  follows :~  _  .i 

'   "«ThcfConrt,*tc.,    %..     •    -„■  "         _■'■■■"■..-'     . 

^♦:  Con-sldering  that  under  Article  1535  of  the  Civil  Code  of  Lower  Canada  a 
buyCT  disturbed  in  his  pos-sessidr?  or  ha>ij|mg  just  cmse  to  fear  that  he  will  bc'# 
disturbed,  by  an  action  bypotbecarylNr  i«|rovendi04tfbjfc,may  d-dlrjy  Ihe  pay- 
ment  of  the  "price  until  the  sellei;  cauws  imh  disturbange  to  cease  or  gives 
security,  unless  therffi.s  a^Jtottlattj^jr^  tiie  gog&'ary;."'      'K  ■   ' 

"And  considering  "that  ^^e  c5r.tific.rtc  .of  lliie  registrar  for  the  Registriition  ' 
Division  of.  Sherbrookp/ ^jfherein  tl^e   property  •mentioned  in  th«  pleadings  in 
thiscMse  is  situated,  it .  apjp((||fiat  a^mrtjrap  for  J3,5M||^»ted  the  21st  ,„ 
day  (Pbecember,  1871,  has^j^n"  registered  i^csii|idjeg^Vy  Qffic^on  the 
"29th  day  of  December,  1871,  againsk  thc'*saidj^|Pify,°  apd  als#*^noth^    = 
pj|^ge  for  %600,  dated  kfr  d»y«o?  July^l^(jjPrn*.regisiered  in  th^^llid 
fegistjTjoflSco  on  the  'lt)t1»  day  of  July,jjjb)  ■  the  said  iiiortgagte  heirtg  fran 
.  Wilira«)  L.-  Mton  to  ihc  Tjtfei  syid  L(ii^BUfliiy  of  iJpper  Canada ; 


;>" 


•ipco 


ff. 


**  ^  "niW^"'''''S„t'>ai't  s*;hiregistra^  dolpconstitute  foj;'tb€  appellant 
t  cau^SB:!©!- Jbaring'that  M  tfte  appelliiarH;  fltfcill  be  disturbed  in  the  possession 


■'■».. 


V 


0  l>roporty  he  jnis  a^ired  JTrom  the  respondent, "afid  thgre  being  no 
.  ,»|«ipulrffion  .to  the.%)ntrairy  in  the  deed  of  sale,*  doth  justify  the  said  Appellant    *"  j 
ife  ^is  refusal  to  p:iy  the  balance  of'thc  purchase  nionc'^  claimed  l^j  this  action 
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And  considering  that  the  security  required  br  I,.;         k^''        •       .   '^'"'■ 
to  the  extent  of  th«  iv>rt.«„  „p.i.       •      .  f^"'"**  "^  ''"'  ">  such  «  case  u  odIt 
to  pay  ;      "^  •''^''«P«'^'«»  of 'h«  Pncoclaimod,  .„d  which  the  purchaser  is  boaoJ 

from  the  dateV  this  ud'LnfL  w  1       'T"u"*  '""'^  ^'"""  »""*«  "««♦'« 

the  Court  belowla/d  rj^;l^,T^^     -uch  other  delay  ..  upon  case  shewn         ' 

-rt^ate  of  the  difcho";^^  t'^of '^^^^^  '.^"'"-•^  P-per 

of  the  21st  dl  of  December  1  «7r   ^I  *J\'*8""»»'on  of  the  said  mortgages 
oftheTrusSLoa^ot^  Li'I  1:^^^^^^^^^^  1872,  in  'Zr 

oft240,  amountiu  pScTlirbf  thHp;^^^^^ 
mi  appellant  shall  not  Be  troubM  .     .k  "''P*"''^""''  '"""t »»»«        ' 

such  certi^te  of/xlischar-e  oropl  '  *•""*''"  '^"'^"'*  "^  fi'»g 

c^ase  be  adjudicated  ^o   ^  the  SuS  Z?  •'  j"'"  *'"  ""'^  '^^•''^'  ''' 
>urt  doth  condemn  tL  rcBpoadcnUon,     Tu         T'''  "^'**'  ""«*  »»>» 
;^th^.tap,al.reser:!-;^:;:^- :;,t^  ' 

the  fin«|dgraent,  on  the  costi*i„  the  Court  below  "        ^""'^'  °"  ""dering 
/m<{fl|mr«,  fortheappolhrnt,  *  ' 

/Wto«  ;^M>«,  for  tte  respondent.  "      -  * 

(•^■^■)mKki       i /'it     *'  4       Ju'^Kiin^nt  reversed. 


nl'ntarv 


Jf'WJIOR  COURT,  1.877. 
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Store  contuining   his  ^tock  Was  totally  ,1..p> -.  .-^  -  f"   '  *-^^'  ^'"^ 


totally  doHfrof n(V  hj  firfl,-.,HHH.^fa-n,3;  tir 


Jh  agjirnst  the  insurers  for  the  full 
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,,-         g»»e  notice ;  and   within  thirty  duy«  nftcr  luch  low  deliver  a  partioalar  and 
3Ti>g«n|Hatu.i detailed  account  of  it,  signed  by  their  own  liund  und  verified  by  their  oath 
and    by  their  books  of  oocount  and   othor  pm{H;r   vouclier*,    which,   an   the 
defunduntR  »]\e^e,  has  never  been  complied  with. 

2nd.  That  by  the  form  of  upplic  ition  for  insurance  made  by  the  plaintiff 
he  agreed  to  all  the  laws  and  by-luws  rcguhitiu^'  the  CoiupiHiy,  anion^tt  wMcti; 
the  byjaw  No.  46  an'l  irff  Ontario  StUutos  rc^^ulatiu:;  luutTnTTrtmuaaa/coni.' 
paniea  specially  re(|uire  notifse  toi  wfiting  and  verification  under  oath  and  by 
accounts  and  vouchers  within  30  days;  au.r  the  amount  found  to  be  due  in 
then  only  payable  in  three  months ;  that  the  plaintiff  has  entirely  filled  to  com- 
ply with  these  conditions,  but  on  the  23rd  September  he  sent  in  his  offi  lavit  of 
the  occurrence  of  the  fire,  but  without  any  detailed  account,  nlthough  it  was 
ollen  asked  for,  and  that  the  oction  which  was  brought  on  the  lOth  Dccemboc 
is,  therefore,  premature. 

3rd.  The  defendants  pleod  that  they  only  insured  two-thirds  of  the  actual 
cash  value  at  the  time  of  the  application,  and  that  the  plaintiff  misrrpresented 
the  cash  value  at  double  its  true  amount.  By  Oieir  fourth  plea  the  defendants 
invoke  the  Ontario  statutes  as  having  the  effect  of  annulling  the  contract  under 
these  circumstances,  and,  lastly,  they  plead  the  general  issue.  The  plaintiff 
answers  these  pleas  in  effect,  by  saying  he  coC^formed  to  all  the  conditions  anl 
obligations  of  his  contract.  Thot  all  his  hooks,  accounts  and  papers  were 
destroyed  by  the  fire  and  that,  in  fict,  he  did  all  that  was  possible  for  him  to  do, 
and  the  defendants  waived  the  rest  and  adjusted  the  loss,  and  promised  to  pay 
it.  The  facts,  as  I  understand  the  effect  of  the  evidence,  are  very  simple.  This 
man's  property  was  totally  destroyed,  inchiding  all  the  means  of  verifying  precisely 
by  inventories  and  books  of  accoun(;tho  value  of  the  stock  ;  and  of  course,  as  a 
matter  of  fact,  the  mode  of  proof  stipulated  was  not  forthcoming.  As  to  the 
time,  though  the  notice  of  loss  (such  as  it  was)  was  only  seen  by  the  agent  on 
the  23rd  of  September,  that  was  from  no  fault  or  neglect  of  the  plaintiff,  who 
had  sent  it  in  time.  Tlie  nature  and  sufiicic^ncy  of  the  plaiutiffs  compliance 
with  the  conditions  of  his  contract,  and  the  subsequent  conduat  of  the  defen- 
dants, as  tending  to  admit  their  liability,  raise  questions  of  some  importance, 
no  doubt ;  but  upon  the  whole  of  the  evidence  I  am  with  the  plaintiff.  I  must 
confess,  however,  that  I  have  always  been  struck,  in  the  case  of  mutual  in^ 
surancc  companies,  by  the  for(Be*of  the  reasoning  of  Chief  Justice  Robinson 
and  Chief  Justice  Draper,  in  two  well-known  cases  tTiatlwere  cited  here  for  the 
defendants.  The  first  was  the  case  of  Merritt  against  the  company  now  de- 
fendants (18  U.  C.  Q.  B.  Rup,,  p.  53i);  and  Chief  Justice  Robinson  thus 
laid  down  the  law  : — "  No  authority  has  been  cited  for  holding  that,  where  a 
public  statute  vays  an  insurance  stiall  be  deemed  and  become  void  on  failure 
of  same  stipulation  inserted  in  the  statute,  such  provision  oun  be  waived  by 
thecousent  of  the  parties,  notice,  consent,  or  verbal  or  tacit  acquiescence.  On  ; 
principle,  we  take  it,  such  a  waiver  cannot  be  relied  on  any  more  in  a  court .dt 
equity  than  of  law,  for  courts  of  equity  canriot  dispense  with  what  a  puUitt 
Aetof  Parliament  specially  require?.  The  king  cannot  doit.  not-hiacourU.  we 
talto;  it^    These  mutual  in-surauces  affect  great  numbers,  vlf  this  condition  can      I      <»*-'r<''l   Porr 
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it  w,«  prccisoU  r?     ?  '^   ^''^'  "'  """*'"^'"  •"""'»"««•     In  tl.e  second 

BE^^:  r--— ---HE  ■ 

cannot         "  "i       ,  t'"'" "''"''  ""^  "'"^«  '^'^'^  "•«  ^'^  re<,uired,That  he 
cannot  g.ve   a  detn.led  «..t.„,ent,  his  book«  and   vouci.cr«  hZ,  burnt;  and 

»L^  oT  '"  ;:         "''^  ''^  •'''•"  P  '"'^"     ^  ""•  «-«'"'-«»  *o  -y  that  the 
pcoof  of  loss  before  n.c  wa.  a  re.sonable  and  nufficient  proof  under   the  cir 

cumstances.     Then  as  to  the  conductof  the  defendants  „d.„' ttin,  their  1  ablli tl     ' 

Chapman  was  authorized  op  the  1 1th  of  I)oce„.ber,  187rt,  bj  Xuri  .1  powe  of       ^ 

ad^st  all  clu..,«  for  a  I  M  o,.,d.,nage  by  fire  in  whieh  the  aaid  company  i^a 
«ow.or  a.ay  hereafter  be  interested  in  the  Provrnce  of  Quebec ;  and  finally  fo  l 

P^U  all  ar.d  every  act,  deed  or  thing  ^edHil  and  expedient'-     O.  th^  13^ 
.    of  lunuary.  Chapman, wrote  to  ]-erry  :  '<  if  yon  will  recall  the  claim,  I  will  .d 
^ra«d  ^tle  claim  «,hi„  10  day."     On  the  11th   of  Ja^ua.^    C^^^ 
write,  to  Duckett :     "  I  also  d.-.ire   to  see  Mr.  Perry  of  yonr  town,  whri 
understand,  has  become  di^j^.t.d  and.  co„.me„ecd  sl:L\  S  .^  wi  J    /  - 

,«  conclude  to  Wait  until  I  can  n.eet  him.  a.d  see  if  I  cannot  pay  h^  hllo"    ' 
to  a  much  better  advanfage.th:in  to  collect  iti«S3W  "     I  *.™.  ,k      lH 

possible  to  make  a  deta.led-stata„rt,nt.    ^J^e  Scc^nrjr,  is  ..ked -Did   - 
J^notgjveplamtiff  to  understand  mor^thanori^^  hifloss  X,uid  be  se^   -'      - 

tied?  and  he  auswers:"  Of  course/-     He  admit,  that  all  the  letters  receired 
^e^^ll'"  r  Vn".^'***  '''"^  •"  important  admissions,  were.Jt     -' 
tore  the^Board,  and  P^laet,  t,h.  r^nml  ncnnr  fnr  th,  P,u>i„.:.  ,.,ua[  tiuit 
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Vuvr  '      po^iblo  in  auy  eak;  on  tfie  contrary,  the  tenor  of  authority  is  to  exact  good 
»lHl«njMi>fuai  'uith  of  course ;   but  where  there  is  no  fraud  (and  assuredly  none  has  been 
attempted  to   J)o  ^oved  here),   to   be  satisfied  with  a  reasonable   perfor- 
mance of  the  conditions.     The  16th  Wend.  R.,  p.  385,  note B.,  citing  the  au- 
thority  of  several  cases,  says :— "  The  requisitions  of  the  by-laws  in  regarti  to  con- 
ditions to  be  performed  by  the  insured  need  not  be  literally  adhered  td  ii)  coses 
free  from  fraud."    Phillips,  Vol.  2,  No.  1812,  s'ays  :— "  The  right  of  the  under-, 
:  writers  to  require  a  compliance  with  these  stipulations  for  preliminary  proof  may 
be  impliedly  waived,  temporarily  or  absolutely,  by  their  silence,  their  words,  or 
their  acts."     Sansum's  di;?&st,  p.  1127,  citing  Norton  vf.  Renselaer»  Insurance 
Company  1  '«  All  the  books  <and  papers  of  the  insured  were  destroyed*  by  fire. 
He  made  a, statement  in  gross  pf  the  amount  of  the  loss.     Held:  it  wdi-as 
particular  an  account  as  the  nature  of  the  cause  would  admit."     Sansum,  p? 
1127,  citing  Hinds  vs.  Schenectady  Co|inty  Mutual  Insurance  Company  (11 
N.  Y.  R,  534)  "stipulated  :  insured  shall  within  30  days  deliver  to  ipsurer  a  ° 
particular  account  of  loss  verified-  by  oath,  and,  i^  jriequired,  by^his  books,  papers, 
&e.    Held:  the  condition^w^is  satisfied  by  aa  full  lind  accArate^  account  as 
the  insured,  without  fraird  on  his  part,  was'  able  to  fuiVisli,  and  where  his 
books,  papfers;  apd  inventories  were  consumed,  his  statenjent,  verified  oft  oat^, 
shewing  the  fact,  and  that  the  property  lost  wasat^ljast  of ,  the  value  insured, 
was  suflicient."  Rust  vs.  The  Citizens  Insurance  Co.,  3  Allen  6jyi2, 41  was  helA 
thW^this  requirement  d6es  not  relate  to  the  substance  of  thc"'contract,  but  onlyjio 
tbe^mode  or  form  by  which  the  amount  of  the  jiabpky  is  to  be  ascertjined. 
May,  p.  67i»,  N*.  475,  piling  a  number  of  cases  says : — A  general  sta.teni|nt  of 
the  aggregate  value  pf  the  property  lost  fias  been  held  to  be  sufficient  excuse  for  ftn 
'  insufficient  partteuhrs  accounl,*wherc,  fratn  the  loss  of  the  books  and  the  accounts, 
or  for  other-causes,  no  better  or  more  detailed  statement  could  be  mad«.  ^  Apply- 
ing tl)|8e  authorities  to  the  circumstances  of  this««asc,  t'gife  judgment  forplaia-' 
-    tiff  for^theamouid;  claimed.' ^  /       ^         -       i'  ' 

••    ,  The  following  is ^heju(Jgment.     '     r  '-.  '     "  ^  .      , ' 

"The  Coupe,  etcir— Considering  that  plaintiff  has  proved  to  the  satisfactjon  of 
the  Court  the  al%ations  of  his  declaration,  an^  that  his  bobks,  accounts  and,, 
vouchers  were*destroyed  by  fire  along  with  the  property  insured,  and  that,  there- 
in fore,  it  ^s  impossible^to  comply  wfth  the  by-law  Nov46  jnore  fully  than  he   - 
T_  ,      did;_.    "•■   ;^_,;:-      ■;    ••      ;,    V  '  ■  ...    ■    V.-;.:7^    ■   ..'        >-^        /' 
"  Consideifing  that  no  fraud  is  proved  against  the  pkfinti^  in>  this  cause,  and ' 
that  in  the  absence  of  fraud  tlie  requirements  of  the-8ai4  l^y-law  need  not  be 
literally  fulfilled  in  such" case;  ,    *      -     '■      ' 
•  "Considering,  therefore,  that  the  plaintiff  furnished  as  "particular  an  account  ^ 


w 


"  Consi 
But>8tanc^/^f  t 
Bhowiii^Uiejoss  sustained,  doth  dUmjfiS  the  dpffin.lan(a'  pleaa,  firiJiJj/fj^pnd^ 


it^Oifi  re(juiremen^of  the  said  by-law  does  bot  i-elatc  tp'the 
i^ontracl  betw,een  the  parties ;  bu,t  only  to  the  m<^e  or  form  of 


pneioss  sustain^,  doth  jj^sgnfis  the  defendanfa'  pleaa,  fir^tJy/^^pnd^. . 
tra*iba^hly  pleafll^d^ri^  doth  adjpd^c  and  co^tidemn  the  saiMj^wiJtttits  .^  'i' 
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I^iTo/'''''''*'^                           «"»    of  «2000  currency.  «„ount  of  'p.^,.    • 
.the  policy  of  insurance,  with  interest  from  the  19th  December   ISieT^ZL   ^  ' 

^rvice  of  process,  until  paid,  and  costs  of  suit  dUtrait^M^  Cr^ '^Efua^  T^*^ 

*  Davidson,  attorneys  for  plaintiffi*                               '»^^«««"'vH<«''-»^««>P  ipcCo.   , 

•/Vo«,  Lunn  d-  Davidson,  for  plaintiff                     ^^^S^^nt  for  plaintift-      .  ^:        '  - 

/>c<;/iA  <fe /)A7rn,  for-defend.int. 

(j.  L.M.)  J*' 


•*     K.. 


COURT  OF  QUEEN'S  BENCH,  1877. 

MOXTREAL,  22nd  SEPTEMBER,  187G    -  * ' 
-<^mm  DOR.OV,  Ch.  J.,  Monk.  J.,  Ramsav,  J,  Sanbokx.  J: 

,  -  ■    .  ■       ■  .» 

•Vo.  136.  ^  -  ■* 

BUREAU, 


k 


and' 


■'X'..^, 


■"^^. 


THEBA^KQFB.  N  .VJIERfCA,* 


:E8SIKa,iJ. 


AppRUAm' ; 


Rksi'omdbnt. 


-acSSr^iS^l*'  r^overtlio  amount  of  a^draft  on  d^fondant.  duly 
acceptep^hjm^d  hjM  by  pbaihtiff,  under  due  endorsemept.        ■  ' 

t^^^'^  ''"P"°"  "  ^^""^ '^•^-"S  al^the  only  roasou  in 
^S^  S^  r  writ  ofsniamo^^  feM  to  state:the  plaee^whero- 1^ 
,^P'ai«M^a  Its /}/.«je,^,rt;  place  of  business.^     ' 

'  -J\^Wi.^r^"7Tr'^^  """'P'""'  'J«'»»"d^  >»  plea  to  4e  merits, 
s^te^UaSP^'  -^r^u     '.'^  '"  ***  P''''"*  ''"^  was  foreelosed.  and  fte  case  wa 

The  Honorable  Judge  who  heard  the  case  (Cliasnon-  J^  ciSidered  tl.«  «i«^ 
;^«nde^nddismiss^i,^„dco„de^^ 

tb^amountoflu3acceptancA!'.ndinterestandcost8of.protest.  .       '■       . 

.._The  description  ofthe  plai„tiff.in  the  %rit  is  to  the  Vect  tlhit  the  plaintift  a '   ' 

thit  S«b;'^"''*^Y*'''"""  '''''  tWM^^iplio.  is  sufficient  and  , if 


J.  iS.  Atessierlfor  appellant. . 
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Judgmeffe  of  S.  0-  confirmed. 


/Atme  *  Jrethjj^e-ToT  respondiHr 
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,  MO!»^REAL,  2Wh  SEPTEMBER,  1877.    ^ 

Conm  JouNsoj»v  J.,  Torrance,  J.,  Dorion,  J. 


.;  t 


No.  9. 


Hilhiiid  VS.  Thr  Cithrnn*  iHniininct  Comixini/. 
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fiUit:— 1.  Tliat  an  insurance  of  goode  doscrilw-d  aa'^injr  in  No.  319  St.  Paulotrpet  will  be  held  to 

}     ■_  '  eover  the  came  Roodi"  althouph  removed  inU>  the  prcniisen  No.  316  adjoining,  if  the  ai;ent 

■  ,i'        .of  the  Insurance  Company  at  the  end  of  thp  lirct  year  of  the  Jnvurance  examined  the 

premium  and  consented  to  a  renewal  of  the  poliqy: 

2.  That  such  a  Variation  does  not  constitute  a  newSontract,  but  only  a  slight  change  in  the 

'  J    V  old  contract  ^proved  of  by  the  parties. 

8.  Ihat  the  qufertion  as  to  the  consent  of  the  Company  to  such  change  of  the  placing  of  the 
L      _;       goods  was  a  matter  »f  fact  properly  left  to  the  jyry.    ■         - 

4.  That  the  jury  in  giving  their  ojiinion,  without  beiirge-xpresBly  asked  the  nuestion.  that  the 
Company  hkd  continutM  the  risk  after  the  agent's  visiKjto  the  premises,  and  by  his  not 
only  not  making  aiiy  objection  at  the  lime  hut  actually  i^newing  the  risk  without  any 
lucrpa.se.  (Jid  not  decUJe  what  wa-^atter  of  law.  t)ut  onljXgave  this  as  their\eaKon  for 
"'"''"B  ^M  the  stock  that  ha4  bafim  insured  was  lost  or  dimaged,  and  the  jury  had  A 
'"  righttogivetlieir  reason  for  their  (ittding.     ^  \  »,       ^ 

JonNSON.J.— The  verdict  of  the  jurj^  tn  this  case  sustains  the  plaiiitiFs* 
demand,  and  the  only  question  is  whether  it  has  been  rendered  cont/ary  to  the 
evidence;  for,  tiiough  the  defendants  make  three  »oparate  rtiotions,  there   is 
nothing  whatever  to  sustain  tli©  motion  for  J udj^imont .«.)/?  r>^/sAiW,.  nor  that  for- 
,     arrest  of  judgmerit.  j*  \ 

: .        The  action  is  to  recover  the  <iniount  of  a  |».liey  of  insurance  of\the  IGth  Feb- 
•    ruary,  1867,  for  one  year,  and  then  renewed  for  another  year,    '\on  /stock   in 

;V.   trade  belonging  to  :»ssured,  con.Msting  of  boot,*,  shoes,  leatlier,  &c.;  inanufuCtured 
and  not  manufi^cturcd,  and  eontainod  in  a  tlirpc-stoioy  house  built  of  stone,  and^. 
covered  vilK  patent  roofing,  situate  and  being  N'o.  31 9  St.  Paul  street,  Montreal 
own^d  «>nd  occupied,  by  assiif^  as  a  man ufuetf.rv,  bounded  on  both  sides  ij 
similar  building.*."  i  *' 

The  plea  fyled  by  the  defendants  to  thi.«  action  was,  first,  that  there  were 
other  iui^urancca  on  tlife  same  goods,  and  th'nt  they  were'  only  liable 
for  their  share,  which  they  oflfercd  ;  and,  secondly,  that  the,  goods  destroyerf 
were  in  great  paj;t  not  covered  by  the  policy,  because  at  the  tiliie  of,  the 
fire  they  were  in  the  next  house  to  ^hat  which'^tliey  had  been  insured  in,  viz.', 
in  No,  315  instead  of  No.  319  as  staged  in  the  policy.  Under  this  plea,  it  has 
been  contended  for  "the  defendants  that  the  risk  had  been  «Uere<J  after  infur- 
ance  without  their  con.sent,  which  would  appear  to  be  a  very  diffo»?!>*  .#>ing  froiii 
,  fiayinf^  the  go'ods  had  not  been  originally  covered  by  the  policy,  bc<:   /-/    if  the 

,    things  were- originally   insured  as   being   in    No.  319,    ^ey   might  f/ (AJ^ 
to   be    insured  in    the  next  house  if.  there  was  notice  and  #*»«iscnt.  J^^f^Urs 
that  the  plaintiff's  business  <rhen  he  first   insured  was   carrit:(j>miii  a  store 
having  two  "doors   on  the  street,  numbered   319   and   317,   and   adjomirig  a 
Biiriilar  store  with  the  number  315.  -  During  the-first  yvgar  the  plainliff  renteti 

,  <  the  upper  part  f»f  No,  315,  and  -majje  a  <]oo^  betwfcen  it  and  numbers  319  and 

S  317,  moving  tlm  yiimvtor  pmt  uf  hii.  i^oodri  to  liit  otliei  side  uf  tlie'wull..    fit 
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po  that  the  door  of  No.'.  •  jjoiiMd    ' 
had.     If  the  pluititiff  Th.$  5ti»n^ 
oy,  no  doubt,  would  ba^e 
,  the  aii;;nit  ntatiqn  ©f  the 
ii^-^^t  jr-ear  thf  fire,had  tiilcen 
!nthe  6i-St  year  wji8  tip,  he" 
Id  not  do  at  the  same  rate 
x  pursoimlly,,    yet-x.i mined 
that  it  wasrri  good  risk  at  the 
entrance  to  the  Luilding  was  styi 
area  of.  jjn  upper  storey  had 'been 
•uld  the  agent  be  CoiiceiSied.to  have 
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-  eloscd  the  cf.njmunication  with  the  lower  sfo^ 

319  was  the  only  way  that  access  t<i 

bad  notified  his  insurers  of  the  elj' 

had  the  rifrlit  of  urjjing,  if  the 

nsk.  :<,;lledid  not  do  so,  howpvt 
^placc,  the  Ic.vg    would  ^l|JVe  bee 
went  to  renew  his  insuraiice,"vk 
without  .ecft.g  the'place.     He'  a.cVdrn, 
tie  stock  ju  thf  new  store  roritn.  JJo  sjf 
same  rate,  and  took  it  for  auothor  year, 
distinguished  by  theNUumberSlO;  onl 

^  ii^^dli'^nS  ':: ""'  ^o. w^._„.  .„«  ugen.  t.  eo..ee^ed.to  hav. 
lion  ?  It  il  '  ^  ^"  ^  ■  r '^  "'  5"^^-'»^'  or  accepting  the  rfefe  after  inspec- 
hmeicll  i:^'  ^''"^«*'-  *^    -'•<^'>-  thove  was  a  new  eon tracf  that  oughHo 

i  Jfla^wSrtr'^-"'':  ''^'^"'^''"'^^^^  but  whetl^one.:f  the 

X^X  h^t^dT  f' '"'r'  '''""'^  ^"'^'^^'"S.  but  wi^h.  slight 

-*ot  iSo  SI  K  r  ?Pr,:'»°»'y  «C  ^«"<Vi"g.  and  which  he  coDoluded  had 
^ot^^n  V  tiated  or  substaotialJy  altered.  He  Saw  this  change.whatever  it  wa.  ~ 
there  can  be  no  doubt  of  that;  and  it. was  a  matter  of  fact  properly LftoU.e 

'Z    iTf  '""^'^""f^'^'  -»t  bis  consent,  theHhi'ngs  afterwards  aamJged. 
tilthL     t1  ^  «»°"ot^«y  it  is  against  evidence)  that  it  did  include 

wTJ.tti   f  .    ''"'''^^'^'^''  ^«  J"'J  ''-<^  fo'^»d  by  their  third  answer  what 
Z.^^    thLZ         '^  g''';^  their  .opinion  without  being  expressly  .gked  the 
question,  that  the  company  „had  continued  the  risk  after  Mr  Myir's  ^sit;-  an*. 
In-   "'*  '"''''"^""y  Pbjectio„.t  the  time,  but  ac^^^y  reoewin* 
the  nsk  w.tl«)utjnyjnc/^ase,  if  in -his  jijdgment  there  was,a^*p,ithi^  i^  .iven 
;;^'-^n^fi«^nS.  as  th^;M|lready  done,  tl^t^&^:iI,^iZ 
.nsured^as  lost  or  damaged    and  I  do  not  thinTc  it  w^^  unfai^or  imp^per  • 
ell^T      r  'M'^  """^"^'''^'^^»*^-»r«Wefora  j-^^^ 
express  themselves,  u^n  a  matter  that  must  be  one  of  almost  everyday  praHical 
e«|«neneew.th  them.7  The  ^of  Kolland  ...  The  North  BritisJ/d '£!<  ' 
^^e  Insurance  C'o,„p^  was  cited  by  the  defendants,  but  ^t  had  h^ap^Ucailon.  ' 
u  tha   case  ,t  wa«  Ij^M  ^.t  a.  .trance  of  goods  described-a.  Oinf  incum- 
bers 317  and  319/does  not  of  u.,  cover  goods  iu^lA  adjoining!    There, 
however,  there  was  L  notice  or  consent,   no  esvi^Ji^Je  is  here,  of  th^ 
extent  and  me&n.ngp.,t  upon  H.e  eo,.tr:,ct  by  the  defendautlthemsii'vc.s  through  ' 
».eir  agent,     hi  that  case  it  waj  „„  impumr  finding  to  say  tliat  the .^oodJ„ 
315  had  been  insured  under  tl.e  policy  of  i^lf,  wi.hojjt  any  fenow^J,  or  any  of  : 
J^e  e.rc^,Hanees„thut  di^tinguM,  ,^  pefet  ea.- ,  an^  ^.ne^  trial  wa.  prp- 
mh  grant,  d .     It  was  also  .said,  fm  the  dufmi»m,  tbaf  the  jury  had  t^urid  a-   , 
»#d,et  ^r  a  Ifess  in  »  p}«eo  whiof,,  #fcfj,er  insured  OfWt,  was  not  declared '' 
upon,     The  an^wpr  I.  tl,pfp  ««,  „„  t^,,,,  y,  ^b  pTito,  but  throu.r|i  ^19  as 
d«,olared  o„;   a^^  that  taking  fb«  plaintiffs  ,„,on.yfbr  a  rcIewalotl^W  r|sk>      « 
under  the  crcfrnmtanP..    nj"^  -ffr-r   tf.fl.V   .'V   .i/Mt^Vud   ini^/^Mfluit:  wlilott' ^       ,     „  -^ 
i^n}0ijojojmnt  and.  a^n.issjon  that  fl,e  ri^t  fa,  ^t  ^vbatatitially  varied,   1  -f  "  '\ :'   \  J i  ' 
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gives  the  plaintiff  tBe  right  to  recover  under  his  pre^nt  declaralion.    Of.  coarse 
it  could  never  Ifst  contended  that  an  -insurance  company,  or  any  one  else  were  to 
be  held  tea  bargain  tbat  waa  ^ever  made;  but  that  is  plainly  different  from 
making  a  bargain  restrioted  at  first  to  a  certain  area,  and  afterwards  oon'sontiog 
that  it  should  stand  as  it  was  made,  though  the  area  was  subsequently  ex- 
tended.    Then,  even  apart  from  the  consent  to  renew, — for  call  it  renewal  or 
consent,  or  what  you  please,  the  agent  agreed  to  take  again  at  the  old  rate  the 
risk  that  he  went  there  to  ascertain,— it  ough_J_Jcnbe  observed  that  it  was  "not 
'anJnsurance.on  the  building  but  upon  the  goods ;  and  the  number<)ver  the  door 
''   ^^H  only  be  material  as  6h0wing  where  these  goods  were ;  and  it  is  certain,  'as 
f  -^  5^M  been  already  mentioned,  that  the  number  315  had  been  disused  and  shutfoff 
>    ^^  a  way  of  access  to  the  place  where  ihe  goods  were  atthe  time  of  the  fira^    So, 
^g^tipon  the  ease  as  it  Btqijphr  the  defendant's  three  motions  are  dismissed  withcoste, 
-and  the  pjiftintiff  has  jad|ment  on  the  verdict  in  accordance  with  his  motion. 
.  'fhej&tlgtaentisas.fl^ws:—  *•         '        .  ' 

th6\C5iip't  here  htoving  heard  the  parties  by  their  couni^l  respectively 
Fir->.|y,r^tJpon  the  motion  of  plaintiff:  macjie  and  fyledon.  the^2nd  6f  May  list 
/  ^a^i^^t  the  yerdict  of  the  jury  rendered  in  thb  cause  on  the  25th  April^l87T, 
V  ^lining  to  bim,  said  plaintiff,  the  amount  ctaiif^^edl liy-the  present  action,  be  con- 
V-  firmed%  this  Court,  «nd  that,  in  consequelrnje,  the  defendant  bfi  condemned" to 
-       pay  the  ]^aipe  to  said  plaihtiff,  with  Interest  ^nd  costs  according  .to^heconolui. 
.     siijos  of  his  declaration;  and,  secondly^— upon  the  threfe  several  motjona  made" 
°     and  fy^d'by  defendants  on  the  said  22nd  *^ay  of  May,  1877,  the  one,  that 
judgmfint  upon  the  said  verdict  of  tbe-^ui-y  ]^  arrested;  the  sCft/ond,  that,  not-/ 
withstanding  the  .said  verdict,  judgment  be  entered  up  and  recorded  in'fiifyor  of 
the  compiny  defendants  antJ  that  the  plaintiff's  action  be^dlsmissed  with  co^s, 
arid  the~  third  that  a  new  trial  be  grantAd  to  said  defendaiits  in  tlys^cause,  the 
whole  for  the  causes  and  reasons  stated  in  said  defendanjts'  three  melons: 
.having  examined  the  record  and  proccedingsliad  in  this  instance  and  delfberated ; 
/  tioth  reject  thesaid  motions  of  defen^ijpdta  and  each  of  said  motions,  and^doth 
|C;rant  «aid  plaintiff's  motion,  in  oon|e^ji"eWe  doth  adjudge^  and  condemn\tha 
said  defendants  to  pay  and  satisfy  to|i^  plaintiff  thd  sum  of  $600  currency  of 
'  Canada,  with  interest  thereon  from  tji5.^8t  October,  1868,  da^  of  service  of'pro- 
^ess,  until  paid,  aid  with  costs  of  4w)ttt' Courts   to  said  plaintiff,    dhtraiu  Ui 
Messrs.  Archanjbaylt  iand  Etevid,  Kb  ihorncys.  «  * 

'  •   »  '  ,  Judgment  fir  plaintiff. 

'ArchtmUult  <f-  J),ivid,4or  plaintiff.  ^  fSt^t'  ^  '    ' 

* 'f. '/:  C.  Ahhotf,  (^.C,  for  diiffin^ant>>.  ^^ 

.{J.  I.  M.'V  .  .         '"■  •     .        .  •'"'/. 
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theneg).g«ceofthoLvener    (cS    Sr,^^^^^^ 

(MlLU^'j^'alrM!^^^^  ";'^*"'  ^^"^^  Superior  Court,  Manti^al, 

(Mackay,  J)  aist  March,  1873,  Qondemnini  the  appellant  to  pay  |104  60  . 
h..„g  the^v.Iu^  of  effects  stolen  from  the  respondent  whTle  lodg  Ja^  the  ho^  * 

-     T^^P""""*-    The  judgment  was  in  these  terms:-       ^A'         T 
■  ■•  ji^TtaBiC^rt,  ^.  ■  .       >  ■;  ■  ■ .  ■.■^^-v. -y- 

ciently  ajd  hs  loss  alleged,  to  the  extent  to  warrant  a  judgment  agJnst  de- 
>^S'-^    -'*«/'^r«*«»^«f-the  present  judgment^ad  LlS^ 
Uff  toff  given  s.xty.five  as  the  number  of  the  room  he  had  in  defe„d¥t'sd 

1^'iSSff  "^*''  ^r  ^^'^  ^  P'""^'^"*''  ^'  attVibutaWe  to  want  of  care- 
ttltlf^^^  f""l  *"  ""^  "'«•''•''"'  '"'^^^^^  «».  the  part  of  the  plaintiff.  ' 
^^:\^'^'^f^''V^^''''^^^  •^  isnot^re^nsibl^ 

for  th,  loss    €oos.denng  the  evidence  of  defendant  not  e«et  and  complete 

Itsiot"^  '.Tr '"^'  ''"  ^•^^  «-^--tiarto  the  cause,-  that  tJe  at      . 
Court  th6^  key  that  reallywas   h  the  lock  of  d6or  163  on  -  the^ight- of  the       '' 
'th?i^S'   n     5""?  '"  r*^^'''"  •"  ^  *""-'  «^^«  «•»-•«>»  to  prove  that         . 

n  ih^  .    i?1  1  ""r  *""  '"P""  ^••^  ^^'«^^"-  l«^-^«in  wo/ki„g««,e  • 
.on  the  night  of  ihc  larceny  ;  Considering  that  upon  tl,^  pleadings  and  p?<i,ik    ■  - 

^  ^tT' ^     V^^'^V"  ""^'^  ^  P"y  P''''"^'^'^^  Canndac«rfe,Sfbr  i;;^     -M 
jMt  by  plaintiff,  stolen  from  him  as^leged,  a„4  $13.50  sa|4  €anada  euKren  J     " 

ilt  ftf  ^'^i?."'  'f^'  "*"■'''  ^'«'»»P''»!«'t'ff.  «"d  thereby  k«t.a8%lloged,  ft.^^  ' 

8104.60  said  (^?)mn^n  <»ii>i.r.,>.<,  J....    ♦,.  ^l;...ir         ^  p       ,       ,tP      ' 
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ftea.  0»ri;VA  "    ^'**''*f»  "f-.  ^^*»mHent  .Vr-Op  the  idlK  Angu8t,\l872,  Grannia  arrived  at  the 
Ci,ft.Orlm.iX^*-  I"»»»?o<»  Mall,  Montreal,  with  hw  wife,  and  was  assigned  to  room  163.  = 
.  ,  -    Bctweeft  the  night  of  the  llth  and  tlje  mo/ning  6f  the  12th   a  pocket  hook 
, '    and  pocket  djai^,  containing  moaey,  sonje  studs  and  other  valuablep,  were  stolen 
'"<    f#ftm  biB.rooni,a»d,he  bfotfghtthc  present  action  against  the  hotelfeepcr  to 
-•'  ^e  indeBiiRified.  .fhe  defendant  GcHkon  demurred,  but  the  deniurreHbs  di» 
^'  ,,  i^'^^-'   ''''*  parties  then  went  to  proof  upon  the  exception  pleaded  by  Oeriken 
.;    -.alleging  that  the  Vppellant  never  agreed  to  indcijinify  the  respondent   against 
-  fhc  los^  of  any  money,  or  oth^r  property,  whild  occupying  said  room ;  that  in 
^  ;»|»t  and  ovfery  other  room  set  apart  for  travellers  and  guests,  there  was,  at  the 
'■^ime,  of  said  alleged  logs,  a  printed  phicafd^ affixed  to  ihe  doors,  notifying  guests 
"  ^lat  the  proprietor  (the  appellant)  would  not  be  responsible  for  any  valuables, 
»ueh  as  .money,  jewels,  etc.,  uiilcss  deposited  in  the  safe  at.J^he  office  of  the 
^oi^ci,  and  requesting  them  and  the  other  oceiipants  of  suohft^us  to  lock  and 
'bolt  the  doors  on  rctiiing-at  night  or  going  out  at  any  other  time,  and  to  leave 
the  k -y  at  the  said  office  in  thy  last  cas^  ;  that  each  of  the  doors  of  slii^bom 
ha^  it  that  time  a  good  lock  and  key  on  it,  nod  a  bolt  on  the  insi(ilc ;  l^t  the  ' 
!•<>?!.    .^ent  was  gjiilty  of  conti^iUtory  BCgligonce  as  regards  said 'los# ;  thi.t  the 
app-  .lit  was  not  guilty  of  aiiy  licgU|(eDce  i n  tire  premisctfc/but  in  every  way 
acted  circumspectly  in  ondo,r  to  prot;^  his  guests  aj:ainstvlo^^s  of,  the  species 
coniplainod;  of;  that , the  rcspTnTdoiit  Was   uot  the  guest  of  the  appellant  for 
^  ly.ward  on  the  said  .ocea.MTjn  ;  and  gonerallj-^that  said'Ioss,  if  it  occurred,  does 
;  iftfe entitle  the>espoiident,  under.tJio'circ,«mstauc«3S  of  this  case,  to  recover  from 
tlieappell:|nrtheamount«SIaitHed!^ora»y  sajm  of  lupncy  ^^  > 

Tbe<«videnee  e8tabli4K%  that  there  was^j^Jpriutcd  notice  on  the  door  of  the 
respondent's  room,  notifying  traveller  that  the  proprietor  lyould  not  he  rcs- 
.  lonsible  for  valuables  unlpss  deposited  hifhe  saf<i*at,' the  office,  and  rc«iucsting 
griests  tft  lock  and  bolt  their  dooi;3.     It  was  al.sp  proVc|\hat  the  lock  and  bolt  on 
fho  door  of  the  respondent's  room  were  in  good  ohlcf.  "tIic  respondent  contouds 
,that  this  being  m'oney  and  jewellery  whieh  heitad  oti  hi>  pcSson,  it  "was  not  necessary 
tigivc  it  into  the  ch.trge  of  the  hotelkwper. '  Theqitotion  is  :  Istijfas  the  loss 
-b-en  proved  ?    2nd.  Has  it  been  sliowo  by  (Jcriken  tiiat  fio  took  «uch  precautions  as 
the  kw,reqtti>es  ?     I  admit  that  Geriken  is  bound  to  estabK.sh  that  he  fewk  evei^ 
;'.|!rccauthjii,that  a  reasonable  man  could  take  to  protect  .the 'JM-oiterty  of  his  guests. 
But  I  thuik  the  evidence  shows  that  ho  didt.ko  every  precaution  in  lus  power, 
unless  he  iXcXiMjcted  to'keep  a  .ni.-.n  {ctifioned  at  th"c,,door  of  every  room  to  pre- 
.  y.'nt-p'or>on»*  iVom  entering.     Moreover,  I  jvarc  very  grave "doul.ts* whether  the 
]>..^8  ha-<  been  prOved  at  all.     .(.'j-annis'  testimony  is  .sufficient  a.s.to  the  vaW  of 
the  thinirs  .-lolco,  btft  as  to-  the- logs  Itself  his  testimony  gt'indsalofie.     I  don't 
,  kijow  vvl.,  t^Ht  by  ojir  law  a  man  c-m  |ft^«ve  by  his  own  testiiuoBv  the  lo.s..  \^. 
•iiis  eviii,.n.-,.  ^'.ouia  be  O(|>i;ob6r,,tod.     t\i\,  a.s.«uniing  t ',,-  !<>.«.  f „  j-s  vo b  (.mi  \,»mKk,    " 
I  think  <}mkon'1uis  e.taWi^l»'a  th;it  he  w^ed  tl.e  iiimnM     ..,,..  and  iaai  tlw ' 
theft' Ciikl  n«?'t;l.af.<  kon  comMiitted  if  Gr4nois  h  i.t'i.roiwily  .eciirri  tjo  d.wr 
or  hii»  r..f.i,i.     J  h  .vN.  f..  .IjiW,  fher  n.re,  from  the  jti.|.;iiK-nt  of  tlie  n.  .jori.y. 
^    IMm-SAV,.  J..:— 'ffciij  i^  ^1  itftion  by '«  tr-iyellr' against  an  iimkcper  for  tha     <i 


,;%1 
i'"*i,\ 


■■"% 


s 


IJi, ..:..;_ 


■v_ Ijv 


.J'-i'. 


pa^mcnl 
wieep. 

Rj  ou 

travelleri 

be  a  nece 

voluntarj 

aepositar 

. '        This  s 

enacts  sp< 

amount  t 

negliwnci 

',    houho  and 

'This  is 
stance,  foi 
.appelant 
gently  oni 
proved  tli 
durini;  tin 
and  the  se 
Bft-lues  tl 
U|i  in  eac 
It  is  proV( 
fr<jhi  the  e 
perpetrntiM 

,liut  asl 

which  he  < 

-  Wa.s  not  on 

Kxtraon 

same  ujitll' 

J.,  in  Filli] 

•  did  all  tha 

'circumstan( 

-same  judge 

gan  &  Race 

held  to  aris( 

Fillipowski 

a«relc:«Siness 

We  are,  < 

ielow  with\( 

^  appcllan 

-D.ORION, 

party  whoJ< 

It  Was  merel; 

In  Bomq>,tuij 

jectcl, 


,  '      •<       .V 


•" 

:»- 

<» 

B     '   ■    - 

''■  a 

i"-' 

V    » 

^ 

ts    - 

ed  at  the 
Dom  163.  : 
}ket  book 
ere  stolen 
^epcr  to 
•  Wjas  dw;; 
Oeriken, 
t   agiUDSt 
> ;  that  in 
»8,  at  the 
»g  Kwests 
■aluableo, 
se  of  the 
lock  and 
!  to  leave 
ki|[;|ooui 
Iteftthe  ' 
thiit  tlio 
I'ery  way 
I  species 
!l:int  for 
^d,  doc» 
fer  from 

r  of  the 
be  rcs- 
{ucsting 
1  bolt  on 
!ontouds 
occssary 
the  loss 
itionsas 
>k  every 
I  guests. 
I  power, 
to,  pre- 
hor  the 
iij^e  of 
I  don't 
;s  itifclf. 

,  lut  tha  " 
,)C  diwr 


■  ••oi,! 


"Jt 

t 

for 

Iha 

r 

■* 

•■  ■ 

■i\ 

# 

.. 

■?.' 

jT  ! 

.i  ' 

.  ,* 

",> 

* 

/• 


yotlRT  OF  QUEENS  BENCH,  1876. 


267 


Ig^nt  01^  a  SU.U  of  „.oney  stolea  froa.  tl«  traveller's  bedroo.  while  ho  w«,  Kn-.^.H,««. 

By  our  law  innkeepers  are  liable  as  depositurles  for  the  things  brought  iu  by  °"  "  "™""''" 
travellers  who  lodgem  theirfeouses.    (C.C.  1814).     Such  a  do^ositis  Jcen.ed  to 

be  a  nece.,..ry  deposit.  (/6.),  A  necessary  deposit  is  Hubjeet  to  the  s»me  rules  as  a 
voluntary  deposit,  except  as  to  the  "modes  of  proof.  (C.  C.  1813)  And  the 
depositary  is  bound  to  use  the  care  of  a  prudent  administ  jli.    "  (G:C   1802) 

"'  «,  3I"''"J  "n  '■'",  ''"•7".""«'''  ^»»  »  ^'ffi«»'»y  «••!«'■«  from  article  1815',  which 
exacts  sp<ie.ally  ,..t  the  „„,keoper  is  not  relieve  of  his  responsibility  by  any 
amount  of  e.re  ho  m«y  .«ke.  but  he  mu.st  prove  that  the  loss  is  due  to  the  • 

^.negh^cnee  ot  the  travdler,  and  further  that  tl:e  thief  was  a  stranger,  in  the    ' 

.    house  and  not  ;i'.s-erv;,nt.  ,'     .  ^~^ 

^  This  is  a- very  harsh  rule.  :ui;rrtapp;^rparti,ularly.  so  ifl  the  present  in^"^^^':"^^^ 

stance,  n.r.t  appears  not  only  th.Uve,yconsi.l<^ablepreeamions  were  ti,ko«  by     ^' 
-  >J»PP«  h"t  for  the  protection  of  his-guests,  buttUat  the  respondent  had  noglf       ^ 
gently  omufed  a  precautionary  melisure  which  he  w.-.v  warned  Vo»  take.     It  is 
prom!  thatl.m,.  or  five  .servants  are  constantly  np  and  ..n  duty  inU.apas-sa^es 

du^irur, he  n,j^.t.  coining  ajrd,oingwith>,o,s  and  shoes.  ,»dansw  .    ^ 

^csemees  of  a  dete<^uj.  retained  to  keep^^ 

Be*es  .h  s,  c.eh  door  ,s  prov.led  ,vith  a  ...k  an,l  bolt,  and  u  notice  is  posted 
,  up  ,n  each  roo„,  warning  the  occupant  to  l,.k  an.J  bolt  his  door  on  retirin.- 

h^  Foved  tba,  respondent  su^d  he  took  both  .he.e  precaution.,  but  it  is  ele^r 

fron.  the  ev,d.n..-e  that  this  ,s  incorrect,  and  that  the  theft  could  not  havp  been 

perpetrated  witlfout  injury  to  the  door  if  the  bolt  had  been  shot. 

lint  as  has  bceri  .said,  this  does  not  suffice,  and  the  innkeeper  is  held  tbWf 

winch  ho  could^not  make  in  the  present  ca,se,  namely  that  the  uneau.-ht  th^f 
.  wa.s  not  one  of  his  own  household.      ,  :.-\  .-"i  niia 

KxtroordinL  as  this  rule  of  l,w  niay  appl^ar,  tliiHaw' of  England  wus^.e 
T:X^^''  I"  t  "S  Vietori,.  alte.d  it.  Althong.^  its  4or  indeed  EH^ 
dii    II    ^^T  Merrywea£l.er.(F.  &  F.  288),  to  say  thnt  if  the  innkeeper 

d.d  all  thatj  ajeasonable  man  mi.ht  be  rea.sonably  expected  to  do  under  the 
clrcun,sta„e,s  he  would  not  be  liable.     This  is  .ot  in  accordance  with  wh      he 
«amej„dge^„d  >n  C.shiil  &  Wright,  ti  E.  &  B.  891.  and  what  was  held  in  Cl 
g^n  &  Raecy,  6  H  &  ^.  2ti5.    ^n  these  c.es  the  liability  of  the  inuke/p^.  was 

Flfino  T\7/  ?  *?  ^"'"*  '"'  ^"'"'^>-     ^^-l«v«n  -n  tl,^  case  of  I 

F.11  pow.sk.  4  Mrryweather  it  was  held  that  failure  to  ioc-k  a  door  is  pot  such  ' 
«reles.„e,ss  ds  would  of  itself  throw  the  responsibility  on  the  tr.voUor  f 

,  \\o  are,  therefore,  reluctant^  obli^'cd  ^  coafir.n  the  judfcnfte^t  of  the  A,urt 
be^^w  wrth^^s.  At  the  san.»  time  it«.  right  to  sJe  STw.  do  u^S 
tic  appellant  open  to  any  bh%e  i^  the  rnatlm  v^  f 

..^'"''T'l  ^\^-7-^'''"^^  t«.  ^he  French  l.w  there  is  no^ubt  that  the  * 
party  who  Wh.s  goods  under  such  circum.stances  could  prove  the  loss  himself 
t  was  merely  a  ijuest.on  for  the  Court  whether  the  man  was  to  be  believed  or  not 

jected,  ^chng  to  the^).a«actcr  of  il^  rn^r  TlZ::::::^^ ZZ^^^ 
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r,.j.^G„ik.„  f.,r.  .n.vc;;c.,oh«vc  with  Li..,,  a„a  there  Is  »ive.y  appeurance  of  good  faith  on 
O.  M.  u..u„i..  IH<  p«rt.      I  he  f-reHuinption  is  that  the  theft  wascomniitted  by  one  of  the  servants 
of  the  house,  in  which  case  the  hotelkcepcr  is  olwayg  responsible. 
Sanboun,  J.,  concurred. 

it   n^,.i„   f  ..  »i  11     .  Judgment  eonfirnud. ' 

n.  lievliH,  for  the  nppellunt. 

.       .      -    -^^  ^■'' ^"i*"'""".  ft^r  the  rf.«pond«nt.  ■ 

.     (J.K.)  '  •'  ' 
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COURT  01'  gUEEN'S  BENCH,  1877.       * 

MO.VTREAL,  18th  SEPTEMBER,  1877.  \~.  ' 

Coram  Deljiox,  C.  J./ MoNK,  J.,  Ramsay,  J,  and'TessiEB,  4 

No.  37.    .    /    '    '  -  ■.  )    ;■'  ■ 

THOMAS  WORKMAN,        '* 

{Defendant  in  the' Court  belou,) 
•"^^--'^  Appellant; 

,   -  AND 

THE  .MO.VTREAL  HERALD  PRIN3:K<ra  AND  PUBLISHING  COMPANY, 

\^Plaintif»  'in  the  Court  below^   ■  • 

Rl8P01ID£NT8. 

HULD  :-That  wction^of  the  Dominion  Controverted  Elpctiona  Act  of  1874  do*s  not  preclude  the 
recovery  of  account*  for  lawful  expenses  connected  with  an  elcKiioD,  unlcM  the  expesN* 
^^^wdre  incurred  with  a  corrupt  or  illegal  motive. 

..-Tie  iippeal  was  from  a  judgment  of  th& Superior  Court,  JJontreal,  Rainvillb; 
J.,  maintuining  an  action  for  printing  and  other  work  done  i^  ponnection  with 
an  election  for  the  Uovse  of  Commons.  ,  ',r 

The  judgment  was  as  follows:—     .,  •  \  »  "  •,     " 

CoDsiderant'qae   lea  demandeurs  ^ont   prouve  ies  allefjations'^dfe  leur' 
demande:  "  •        v  ~ ''       /  " 

"  Consid6ran«  que  la  loi  reconnait  un  droit  d'action  aux  demandeur.s,   pour 
recouvrer  la  sonune  reclamee  pour  d^penses,  ou  debourses  lejiaux,  encourus  pe».- 
dant  une  Election,  a  condition  que  Ic  comp^e  soit  transmis  aTagcnt  du  eandidat 
dans  le  delai  fixe  par  la  loi  ;  '  ""  f 

"  Considerant  qtfe  l^mtntaht  du  eptopte  reclame  par  fes  demandeurs  a  m 
transmis  i  I'agent  du  defendeur  dans  ledit  delai  ; 

"  Consjderrant  qtie  fes  impressions  faite.",  ftttwages  faitp,  et  niateriaux  fbnmif 
par  les  demandents,  et  dont  ils  reclamentla  vuleVr  I'ont  et^  a  la  connaiss^nce 
de  I'agent  du  defendeur;  et  de  aon  eoDs«ntement  tacite,  et  que  lea  di"le8  impipefc.., 
sions,  ouvrages,  &«}j;,y»a\nt  ndctssaires  et  utiles  a  I'^lectiop  du  defendear,et 
jug^s  tela  par  jea  amig  fet  partisans,  et  nomnl^mentc,  par  le  comite  dont  I'agent  du 
dd<^Hr,a  jrc<«nnu'r«ifteteope;'  ^i^bontc  fe  Ot  dtfendcur  de  aes  exceptions,  et 
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The  defendant  appealed,  contending  that,  under  *?etio«  100  of  the  USnii.idnir'*  Wortaa«. 
Blection  Act  of  1874,  no  action  will  lie  again,^;  «iadidate  upon  «,  »ll«sed"-r..J'S^a'» 
undertaking  to  p.,  eipensea  incuh«g|the  co^dite7pf  an  election  ^^'"Ivl^S!!*** 

J^"^' !"  '';'""'*'^' -Thi«  faction,  for  an  KQouot  for  printing  and 
^ent  Thf r?  I  t^T^  of  anelection  fof  a  n.*ib<Sr  toa..^e  in  Parlia- 
ment. The  defendant,  who  waa  the  auccoaaful  candidate,  ^.leads  that-tha  ex- 
F^nsea  were  ..nnu.hor.zed  by  him  or  by  his  agent,  Mr.  Holton  ;  that  they^ 

aeMon  rr  "",  ."""^^-^^y,  and  that,  under  the  BomiZ  Election  Act,  no 
action  lies  for  their  recovery.  -      '         '^  . 

1  r  ^a  TTT  "'"*  '^'  '•^"Pondents  performed  the. work  for  which  t4y 
jW^ed.  and  that  the  prices  they  demand  by  their  notion  are  fair,  *  It  ace  J 
•^  to  be  pretty  clear  tha,  rhe  means  adopted,  whether  «  scandaloua,"  as  res- 

p«.dent  tells  us  appelant  c  lis  one  of  them,  or  not,  were  not  unnecessary    The 

Sre  ^'h?T'"""'""  '"'^^^  ''"^  ■  --tb^rauthon-rTonSa 
po  nt  the  rea  d.fficu  ty  seen.s  to  t,ir„  on  th«  meaning  to  be  attached  to  Mr.  Work- 
man s  letter  tt>  the  Chairman  of  the  Committee,  Mr.  Brown,  dated  SeptemW 
1875  appointing  Mr.  Ed.  Holton,  appellant's  sole  a.ent,  and  declaring  that  he^^  1 
no^  recognize  or  be  responsible  for  the  actions  of  any  other  p.rty  whatever  ^Zi 
Whiahle^erwaspublislied  in  the  columns  of  the  //Lw.  The  p^Vntl' t,^ 
^r;  L         7  '""  T.  responsible  bc.,;.u..  he  was  brought  put  agaiist  his  will. 

»a  iLrt^fr  t"'''''**'^'^^'""™  ^^'y-'^^  Government  candidate,  and 
part,culurl/  hat  he  was  not  liable  for  work  done  at  the  Heram  office,  because 
he  was  solicited  by  the  ^e.aW  peopTe,  will  not  stand  a  mom^n^'s  e.a;iW 
Whatev,r.were  the  motives,  p^riotic  or  personal,  which  ifdrd  him  to  stnd 
he  became  a  candid..^,  and  the  election  was  his  election.  If  it  be  of  any  con! 
sequence,  we  have,  besides,  his  own  avowafc  flxplessed  in  the  most^uWic  manner 

tfewrerlr:'''']'''";'^''''^^^'""^*^^ 

his  fellow  merchants  and  manufacturers,  and  citizens  generalJ^FAgain,  there   - 

i!f^vrir°  """'expiated  at  any  time  thafthe  expenses  of  the  election  should  be 
def  ay^  byany  one  but  the  candidate.     It  seems  to  be  assumed  by  theappel- 

|at  Action  only  appl.es  to  payments,  loans  or  allowance*  made  on  behalf  of  a 
<&nd.date      It  does  not  pretend  to  say  that  thacandidate  shalf  bo  cleared  of  «i  ' 
reeponsibility^becduse  he  has  appointed  a„  a.ent.    Mr."  Worlman's  letter" 
had  i?s"ti  rin  '^:r'*^'r'''  consideration,  just  the  effect  it  would  have 
ever   «,  ffi!      »  1    "''"■  *''""  P"'***^-     '^'•^  '«'-™^  «f  'hat  letter  are,  hqw- 

W^'kmafr,  '  ''''"''  and  if  it  appeared  that  neither  Mr.  fel,«„  „or  ^Jr. 
nT^  111  wo  m"  ?J  -;yj-'^y^^  these  expenses,  it  is  quite  eltent  that  tU  \ 
appellant  would  not  be  liable.     But  such  is  not  the  cose.     Both  Mt.  .Workman - 
and   M  .  Holton  were  cognizant  of  the  whole  expense  that  was  going  on\nd 
^en  It  .s  proved  that  Mr^  Workihan^ burned  the'elerk  in  copying  i'rt If  the • " 
work  for  the  printer.    Even   the  so-called   "  scandalpu^bil^  "^  w^e,  at  ,11.^ 
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them,  still  he  allowed  thfldi  to  be  c'ircalated  in  the  int 


his  own  election. 
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Th.  Worktntn,  I'  isitiHinumtcd  in    .-,. 

Herald  I'rlntr'^  objt'Ct  than  that  now   a 
nd  |-uMbhM«    " 
Conpany 
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iijii  ttwt  the  lottiw  was  wrilten  witli  another 

lT''TSL^.^'V'''*'''T>'-t  mentioned  in  the  letter,  he  d  J»  «  k' 

w.th.n.thcMuof  the  h./    I  think,  therefore,  the  evidence  JSE^ea  th„J 

he  .8  under  the  natural  obli^ation.to  pny  jhe  amount  of  tl,e  bill  claimed  of  bin. 

th.  ^"7  v"  1    r     "I''*^^  •"'"  beVccovered  it.  a  court  of  law  ?    Section  100  of 

the-37  Vic  declarc8.tl,at  "every  executory  contrfict.  promise  or  undortakina  i„ 

nnj,  way  rcftrr.,^.  t*r;.„ri.si„«  out  of,  or  depending  upon.any  election  under  ttin 

»  Ac     even  for  the  p..y.nent  of  l.wful  ex;..„se«,  ,',c.  the  d.in,.  of  «o„.ft  la;f.d  act' 

ha  1  be  vo.d  ...  law,     0.      It  will  scarcely  be  Vri.-u.ly  con^nded  ihat  the  wol 

executory  con  .ac,    •'  ^....,...1.0,  •  .<  undert.k^g-  do  not  cover  all  the  contrac 

tua  Ic  u«e.s  of  ob  :,,..t.o,.s,  .„,! ,  if  so,  the  right  to  recover  is  expressly  taken  away 

'Vr  t      '';:;"'"''  "'"r^  "t  ^'"'•""'    ^^'''-"  ■*  b' contended,  itap^ 
Fars  to  n.o,  that  th.s  contract  does  .^ot  refer  to  an  eU-ction.  The  whole  evidence 

8how.  that  U  does,  »„d  the  ..uestion  being  formally  put  to  Mr.  Brown  he  an: 
Bwered  in  the  uiB.„.utive.  In  the  case  of  Guevremont  and  Tunstall  on  astatute 
ve^r  MiP.lar  to  ti^jtin  question,  the  majority  of  this  court  held  that  the  coA  of  a 
dinner  given  by  a\andidate  i^  celebrute  an  ^eht^oral  ^riun.ph  oouKlnot'be  re- 
covered f  u  that  case  tt  was  not  contended  thafthe  dinner  was  Veprrupt  practice; 
Mr.Just.ceLor«^pger,,n  the  Coiirt  below,  expressly  declares  that  even  lawful 
^xpenses^eannot  be  recovered,  :«.d  the  majority  t)f  this  Court  conhrmed  his  judg- 
n.ent.     Mr.  J^M.ee  TcHsrer  at.d  J  dissented  from  that  decision  because  the  action 


did  not  arise  or  re 

Delery  we  held  .11 

blf'.-and  withoV 

appellants'  ri 

the  wbisfety. 

It  issaid,  however,  t 


|ec^ly  to  an  election.     In  the  case  of  Couture  et  al.  v$, 
sly  that  thebaic  of  a  barrel  of  whi.koy.  in  the-absence 
ledjje  of  appellants,  was  not  within  the  statute,  and  that 
V<Joj>ld  not  be  affected  by  the  use  respondent  niade  of 
^   D  there  is  no  doubt'  the  e.'C^nse  referred  to  an  election. 
~  .      ,  ,.        ^"'^'^9  1-2  over-ri<tes  or  rxplaihs.«ecion  100.   I  cannot 

see    hat^section  122  confers  anyinew  right.     It  doubles  the  bar,' if  I   may  so 
*pSak,  where  the  biljs  are  not  sent  in  till  after  a  n.or.th.     It  will  also  i  under 
stand,  be  contended  that  the,  contract  to  be  null  must  be  made  «^itL  acorrupt 
.ntentK>„  m  the  view  ,<f  influencing  the  election;  but,  if  so,  by  section  92,  itL 
unlawful  as  a  corrupt  bargain  whereas  clause  100  deals  with  bargai,.*.lawful  in 
themselves.     I  do  not  think  the  question  really  offers  anv^very  great  difficulty  • 
at  least  .t^appears  tome  that  the  rule  <)|.|nterpretation^is  clear,  and  that  if 
possible,  the  two  sections  .should  Stand,  ^they  do  so   by  th6  interpretatloti  I 
would  put  on  them,  while  the  effect  of  section  100  is  entirely  destroyed  by  the 
interpretation  which  is  put  upon  it  by  the  majority  of  the   Court.     I  may  add 
that  I  have  come  to  this  conclusion  although  I  eniirelr  sympathize  with  the 
majority  of  the  Court  in  their  desire.to  limit,  as  far  as  possible,  the  operations  0, 
a  law  so  extraordinary  as  section  100.  '  The  responsibility  of  that  k-islatioj 
however,  rests  with  the  Legislature,  and  not  with  me.     The  duty  of  CourtJis 
togiveefi-ecttothelawastheyfitdit.     And  in  this  case  I  think  the  word7of 
he  law,  and  the  intention  of  the  Legislature 'to  leave  rtie  payment  of  evea 
JawfuJ  expenses  to  the  hongur  of  the  candidate,  are  clear 


^ 


f 


-^    against 

w 

tlw 

■   .    * 

I^l^l^^' 


COURT  OF.QUfiJjlNS  BKNCH,  1877. 


271 


-/'-' 


i  J^"!.'*r;?  •{•-TWsoa.se<tepend.«Dii  the  intcrpreUtion  tabc-  given  to«e< 


•eotio:«9Tm.  |r»»taM% 

Bj  the  first  of, these  >ieclio-i(i   "every  executory  contrao^  .^r  pH^miH,. '  V.r  •»?*?*»'?^ 
Klerlakmff,  in  any  r;iv  fv^'tmr.n.,  i^   «i:-;„ .  .r  .^  i  _     ,.  -         '■* 


ttnderl«k>np  in  any  ray  ir'WrIng  to,  arising  out  of,  c  dtpenJiugupon  «»• 
election  under  thw  Act,  pen.  fir  tJ.e  payment  of  lawful  Pxpe,,««,  or  the  doij|r' 
o^B^e  lawful  «,t  «,.,„  be  void  in  l.w;  but  .hi.,  provisional.., If%  ...felo^ 

person  *o  recover  back  any  money  pnid  ft r  bwful , -^^      »  •     •  •        ■ 

clectioD;"         • 

The  second  clause 'provide,  that  nil  perRons  whwTi 
claims  upon  any  candidate  for  or  in  respect  of  any  ele 
bdls,  charges  or  claims  within  one  month  after  the  day. 
election  to  the  agent  appointed  by  such  candidate  ai 
otherwise  «ucb  persons  »huil  he  barred  of  their  right 
and  every  or  any  part  thereof."  .  , 

.nnTrrr  •''"  t""^  ''"'"  *°  ^  repugnant,  for  while  ty  the  fir?t  all  executory. 
Tondt '"      rr'  'V^  '''"''""'  '''''  ^«'  I'lWfui  expenses,  are  null,  In  the-'- 
in  rllVT      *^\"'«  "^'»'t  ^  ---vera  claim"  against  a  ca.didatj  for  or    ' 
respect  of  an  election. shall  be  barred  unless  senf  to  the.  agent  within  one  s 
month  after  the  day  of  the  declaration ,. of  the  election.     The  right  to  reeo  J 
2h   claims  cannot  be  barred,  after  the  expiratio^  of  one  month,  miless  it' 

trlhfr*  T  """f '  ""^  *'''''^'''™  '''«  «««^'*?»  122  expressly  recognizes",' 
he  right  to  sue  for  and  recover  the  claims  which  are  presented  to  the IgeU 

?rom  th?p  Vk"".        "".""'""'  ''"'''  "•«  ^''^'=*'«"-     This.  «ct?on  irSen 
from  the  English  Act.,   under'  which   the  rightto  sue  for  and  recover  all  «  , 

^itimate  expenses  incurred  for  or  in  rcIation>  <ao  cltction,  i«  recognised,  and. 
lias  never  been  doubted.  ,*  *  v«.  «uu. 

But  it  is  said  that  tl.e  English  Statutes  hiving  ^eferellce  t^elmions'do'not 
contain  a.clajse  similar  to  seetioa  100  of.,mr  own  statute,  declaring, Void  all 

aTtT^  rPt^'frr  '"  »"-''^<^'-«"-^"   for  lawful  cxpeLsiL-and" 
that  therefor^the  English  rule  is  riot  applicable  to  this  case.     "         '      "      ' 

*tcl?'"  "'"""'r''  '''^''"""''"  ''  "'"*  •»:'»'«'■  eonst^uction  of, one  part  of  a 
statute  every  othe^  p,rt  ought  to  be' taken  i»to  co„siderarioV5»4  that  ^ne.    ' 
Llll     >  "T'"  "•"'**■»'«««  <'«"-^t'-»«d  by  another,  that  the  whole  may  if 

r     '  !>  /    u  -1  ""^^'^  *'"''^"'  ^"*"'  P'''^'-     ^"^"'•^'  P-  699.     Again 
he  ,ntent  of^thelegLslatun,  is  not  to  be  Collected  f«om  any  parlicular  expression"  ^ 

but  from  a  general -vie^o^.e  whole  of  an  Act  of  Parliament,  ^and  from  „a 

2Tfl         r  n  "  '"'^'*     ''''^^"''   P-    ^^3.  Sect.  100  is  placed  under       ' 
he  heading  or  rrevfcntion  of  "  eor,u^t  praetiecs  at  election.^,"  a^he  la  t         ' 
f  a,ene.of^cti3HS;  from  92  to  100^  Jnci^ive,  docl,ring  who  «bduld  be  gu  Uy 

cast  of  printing  and  adve,ti.si^,  to  be  lawful  expense^,  and-jhe  payment  thereof 
of  h  WislTrr?"-"'""  ""''  ''^^^^^'>  th.^.fore.  be  the  intention 
a»tl  i?  r  ?.  :  ^"T""  P*'^^''  '""""''•'"  »'^'^«"-'-  »  claim  declared 

LtLi  f  ;  *;  TT  """^  ""' '"  ■''""^••••'^«"*i«"  «f  «^  ^f  its  dispositions.  The 
misotuef  soughtjo  be-  remedied  wn.4"H».  r'  •    -    ~       ^ 
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COURT  OP  QUEEN'S  BENCH,  1877. 


aiwifirinu'iir   "J* V"^"**     ''*''  '""*•"<*'  "  c«nd»<J'»te  «gr«»  with  a  publUber  to  give 

«i!i*  Poblfahinf  '*"°  *|f  tn«  pnnting  and  advertisements  required  daring  his  electiea  on  cooditioii 

wwMr.     that  he,  shall  vote  for  him.    This  is  a  currant  bargain,  repudiated  by  hw,  aad 

.         which  sect.  100  declares  null  and  void,  although  the  printing  and  advertising 

are  lawful  expenses.     But  this  nullity  cannot  apply  to  a  contract  made  for 

Intimate  purposes  in  relation   to  an  efeotion  and  without  any  intention  of 

influencing  the  «j^tion.     "  A"  contracted  for 'printing  given  to  a  party  out» 

side  of  the  electoniLdivibion  and  having  no  vote  and  no  influence  in  the  county. 

This  last  contract  could  by  no  possibility  come  within  the  mischief  sought  to  be 

remedied,  and  could  not,  therefore,  be  within  the  intent  of  the  legislator.  < 

By  saying  that  all  executory  contracts  for  lawful  exrenses,  even  th^Xhat 

,       are  made  bond  fide  and  without  any  corrupt  intent,  are  void,  we  have  -to  say 

that  section  122,  which  reoogniies  the  action  of  the  creditor  who,  \rithin  one 

^  monCh,  sends  his  claim  to  the  agent,  be<5ome8  nugatory  and  of  no  possible 

^application  unless  it  be  contended  that  although  »ny  agreement  for  legitimate 

-expenses  is  declared  null  byTsection  100,  yet  an  action  on  a  quantum  meruit . 

would  lie  under  section  122.    I  do  not  consider  this  a  proper  view  totake 

of  the  question.    Effect  can,  however,  be  given  to  both  sections,  by  saying  that 

section  100  avoids  all  contracts,  even  for  legitimate  expenses,  when  such  contracts 

are  for  the  purpose  of  illegally  influencing  the  election,  and  constitute  an  act  of 

corruptioii  prohibited  by  the  statute,  and  that  an  action  wiU  lie  under  section  122, 

to  recover  the  lawful  expenses  made  for  a  candidate  at  an  election,  when  these 

^      expenses  were  not  incurred  in  consequence  of  a  corrupt  bargain  prohibited  by 

the  Act,  and  this  I  think  is  a  fair  interpretation  to  be  given  to  the  Act. 

In  this  case  the  action  is  for  printing  and  advertising  ordered  by  a  committfe 

having,  with  the  sanction  of  both  Mr.  Workman  and  his  agent,  the  management 

of  the  election.     Mr.  Workman  went  frequently  to  the  committee  rooms,  and 

his  agent  was  constantly  there,  and  the  works  were  ordered  with  his  sanction, 

or.at  least  without  any  remonstrance  on  his  part,  and  the  prices  seem  to  be  fair. 

It  is  not  pretended  that  there  was  aiiy  corrupt  bargain  or  corrupt  influence 

,?x«rcised  in  giving  put  this  woi-k.     The  difference  between  this  case  and  that ' 

\  of  Guevremont  and  Tunstall  et  al.,  decided  bythis  Court,  is  that  in  the  preseiit 

^      case  the  claim  is  for,  expenses  declared  lawful  by  the  election  law ;  while  in  the 

other,  the  demand  was^for  expenditure  connected  with  an  election,  but  forming 

i  no  part  of  what  are  recognized  by  the  law  as  legitimate  expenses.     The  majdrity 

of  the  Court,  therefore,  see  no  reason  to  disturb  the  judgmeat  rendered  by 

tiie  Court  below. 

w  Monk,  J.,  Entirely  concurred  in  the  judgment  of  the  majority  of  the  Court, 

and  in  the  reaaoasi  assigned  by  the  Chief  Justici.  FIc  also  concurred  in  the 
grounds  of  the  judgment  in  Goutu  and  Delery,  and  in  Guevremont  and  Tuns- 
tall, as  stated  by  tlie  Chief  Justice.  Boferring  to  the  evidence,  he  expressed 
the  opinion  that  the  account  sued  on  was  for  legitimate  expenses,  and  it  waa 
^"P08sible  to  sustain  the  defence.  The  Committee  were  justified  in  iocarring 
these  expenses  for  the  purpose  of  promoting  Mr.  Workman's  election.  The 
-    work  was  legitiiiiate,  and  the  quantum  meruit  was  proved  beyond  all  doubt. 
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Abbott,  Tad,  Wothersppon  &  Abbott,  for  the  appelkrtt,  1  A 

Uevlm  A  Devlin,  for  the  respondent. 
(J.K.)  ' 


SUPERIOR  COURT,  1877. 

MONTREAL,  13th  MARCfl,  1877. 

Coram  Torrance,  J, 

•  No.  1277. 

•  Bochon  VS.  CotL 

H«.D  ■-fl^r^^l^V^T^  bring,  kn  .ction «,  h,r«ap«ritbo„t |,«Wo« dem«d,  Id  Jota,  with  * 
tt.,talmtord«n.ge.ofwhlohn«proofl.m«ie.hewmta  condenmedto^^^^^^ 

The  action -Of  the  plaintiff  wnsm  homage  coupled  with  a  Oet/nd  for  tlOa 

damages,  alleged  tohaveb^n  suffered  by  theeDoroaohmcnt.  of  thedefendantnpon 
t^  plaintiff's  property.  «  *^ 

^The  defendantpleaded  that  he  had  never  beeVasked  to  put  metea  and  bounds 

tl^^    ^"^     "'''  "^  hi^wlUingness  to  ^o  so,  an*  he  denied  the  claim 

The  plaintiff  joined  issue  in  the  usual  form.  At  the  trial  no  evidence  was 
given  by  the  plaintiff  of  damages,  and  he  faUed  to  prove  any  default  on  the  part 
of  the  defendant.to  fcornfr.  The  only  question  submitted  to  the  Court  wm  a 
question  of  costs.  -      /  •  w»o  a 

Pkb  CraiAM  :-A  demand  has  been  made  upon  the  defendant  for  damages, 
and  no  evidence  hasbeea  give.».i„  support  of  it:    This  part'^of  the  demand" 
Bhould  therefore  fail.    Ho#  should  costsgo?  Undoubtedly  against  the  plabtiff 
a«  re^rds  the  damages.  Does  the  demand  for  homage  acquiesced  in  by  the 
defendant  make  any  difference?    In  glack  v.  Short,  2  L.  C.  Jur.  81,  the  costs 
went  against  the  plaintiff  simply  because  he  had  instituted  the  action  without 
any  previous  demand     In  Weymess  &  Cook,  2  L.  C.  R-492,  Chief  Justice 
S  uart,  «peak^^  for  the  Court,  said :  "  In  cases^'of  this  kind,  costs  ought  generally 
to  be  dmded  between  the  parties ;  "  atid"it,r8  an  error  to  think  that  the 
plaintiff  was  bound,  before  bringing  his  action,  to^ummon  his  neighbour  to 

J^vl'T  vi  '.  P""*^"'  °"''  "**•"«  ^^"^  ^'''r  ^"'"«  ^f  the  pfaintiff  to 
establish  the  alleitions  on  which- he  was  dt  issue  /ith  the  defendant,  he  should 
p%y  costs.  ' 

-Ou^a*,  for  I  laintiff.  » 

4«^^,  for  defendant. 

(J.K.) 
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COUJJT  OF  REVIEW,  IJ 
MONTREAL,  29th  SEPTEMBI 
rornm  Torrance;  J.,  DorionTj., 

.No.  10C8.' 
/  :i  BaU/ie  v.^c  Pr.nncial  Insnmu// Con/pnny  of  Cami.la: 

«n|»:-^.  '■••«  »»  »^ent\   .„   in„.rance    com,«n/4l.0a«  pow«™  we«>  limited  to  «H=m,,„, 

applict.ons  forHnsuranoP  for  tmiwinlyU,,  to  the  head  off.cp  and  to  the  collectlDB  of 

■  '  i   In*^ .."ll      V ""  "°\""'  •"  """"  «ny;^l.e  condition,  of  the  policies  * 

■     al£'.h  .1*         ^"\?"  •'"''"'  "*#'«'" «"  ««ve  his  opinion  upon  the  whole  ««.  / 
alttibugli  the  jury  areW  cxcIusiveAiidgfs of  tU«  fact«.  ^\ 

ToRRA>fCE>  J. :— Thifs  c;ise\as  bofiire  the  tlourt  on  a  moHon  by  plaintiff  W 
a  new  trial,  and  oi/  a  motion  by  W^/d^.t  for  judgn.ent  o^  the  verdict.     The  ' 
defendants  gave  one  Murphy  a  poli^U  insurance  against i«s  by  fire  for  $1,000 
in  1872.     Ihe  pohcy  wns  trat^sl/r^ejaNo  the  firm  of  lifi^rphy  &  Whitaker,  and 
the  claim  on  the  policy  \/  now  1.^4/^  ^  plaintiff,     /fire  occurred,  and  the 
•  .^    claim  was  madp  for  pnyment.     The  defen;hint  pleaddf  a  variety-pf  pleas  to  the 
action,  but  It   s  sufliciont  to  ri^er  to  the  s^ccWple/  which  pleaded  that  tlie 
insured  had  sib.<eq«cntly  i,n/u,ed  in  the  WosW  A.«surance  Company,  and 
tailed  to  give  (^efend.nts  notice,  or  to  obtain  the  i^orsement  and   aeknowled- 
'  7."*  .i''^'^^  l«"   «Jelenda(.t«'    policy,   contrary  to  hs   sixth   condition.     The 
plaintiff  bya^rst  answer  to   this  plca^aid    that  Mu^hy  &  Whitaker   ha*" 
applied  to  the  I  defendants'  agent  at  Sherbrook.^,  I).   TlWiias,  for   additional 
insurance  frowi  defendant,  and   by  advice  oi  said   Thon.as\Hicy  was  ksued 
from    hes^id  Uestorn  Insurance  Company"  of  which  said  ^omaj^also 
then  the  a^ent,  and^through  him,  tl^  defendants  had  fulhknowlcioUnd  notice    . 
and  niade  no  objectipn  ;  and  if  .said  Gth  condition  was  Bbt  fully  &,plied  with  ' 
It  was  through  the  neglect  of  the  said  agent  of  defendants,  and  of  Xfendabts". 
^1  he  plaintiff,  by  a  seeond^answer,  said  that  the  defendants  waived  saW  sixth 
condition  by  not  notifying  the  insured  before  the  fire  that  they  intea^to 
enforce  .^Aid  condition,  and  by  not  objecting  to  the  claim  in.medi..,tely  aKcr 
said  fare;   in  which  claim   the  subsequent   iusumnce  was^s'tatca.     The  sixtK 
^  •  condition  cor)tains  these  word«:     "  And  in   case  of  subsequent  iu.surance  'fn 
propiTty.n.uiodby'this  Company,  notice  thereof  must  also,  with  all  reasona-^ 
ble  diligence,  I  be  given  to  them,  to  the  end  Ih.t  such  subs^^qucm  insurance  may 
bo  indorsed  oh  the  policy  subscribed  V  ibis  Companv;  or-otherwise/ack^w-   ' 
leJged  in  writing;  in  default  whereof  such  policy  shall  thenceforth  c^se  and  be 
of  no  effect."   Arthur  Harvey,  manager  of  the  defendants  at  TorgiS,  explained 
before  the  jury  what  the  powersof  D.  Thomas  as  their  agent  wtsfi?.     He  received 
applications  for  in.surance.    "  His  duties  wer^  to  fix  rates  of  insurance,  and 
tr,.nsniit  them  to  us,  also  to  transmit  to  u."»  tfie  ca.sh  he  eollccted.     He  has  no 
rigiit  to  waive  any  of  the  conditions  ol^  1he  policies."     Mr.  Harvey  did  not 
know  that  D.  ^hon.iis  was  also  aeting  ^or  the   ^Ve8tern  Insurance  Company, 
a^he^ury,  by  tl^cic  answers  to  the  8t|i  and  Otli  questions  put  to  them,  in  effect 
'^Id  that.the  defendants'  sccond^Iea  was  prove^^jnd  the  plaintiff's  answers  to 
■^  plea  disprov^  ;  that 'Murpliy^nd  Whitaker  o^itiing'a  aub8:!(iucnt  fnsu- 
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:5i:;3 3??:?1- ™i-sr;s: 

OD  .  ™r!...  !^      ">™«»c..      The  pl..n^^r  m:.kt8  a  molioii  for  a  mw  trial 

the  plaintiff  had  beea  put  to  the  iury,  wl.utJ,er  the  non-ia'dorsemeut  of 
.nd  '-Burance  on  the  policy  of  d^„daatB.rits^on-aeknrwred^^^^^^^^ 
I^  tV"  r'^'*  ''^  *''*  "'^'^''^  «^  th4  defendants  or  their  a^„^t^e  a „!  " 
hould  Wbeen  in  the  negative,  for  4).  Thomas  h.d  JjlM^'TZ 
.n  procuring  the  WeB.em.  Insuran,^  poHcy,  he  w...  not  the  l^of  ^iel 

Ss  oft  Tr":^'  r "^^ ''""  '^^  '^^''^"^""^'  -^  ^^^  ^^^^ 

possession  of  it.     In  Maj,  the^me  person  is  a^ent  of  the  Western  A».nr«ml 
Company  and  procured  for  tjiTinsured  anothlf  insurance  firtren.     ^ 

t^ken  It  to  them  and  got  their  eonsent  to  the  indorsemcpt  if  he^ouW  f«.  U 

wha  \way  there  was  n^lect  on  the  part  of  defendants.  While  the  facts  7  Z 
put  to^e  jury  in  .he  shape  of  questions  should  fairly  cover  theistt  t  is 
.mpoasiblV  suppo^.  that  it  Was  intended  that  every  L  to  b  pS  i  \h!' 
evidence  giv\n  to  th^jur;r  istobeput  to  thejuryln  awritten  or  prhted  que!t Lo 
which  they  a  Wanswer.  If  it  were  so,  the  questions  to  be  ansteTed  b^ 
he  jury  might  Wn„mb«.ed  by  hundred..     As  to  the  Judge  havrusutn^J 
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^^\       fu"!'  ;'^»"°"^»*ho  jury  are.  t\e  exclusive  judgea  of  the  facts.     TIfon  it  is  said 

iv.,tad.i  i„,that  the^ud^e  misdirected  A^  jury  as  to  the  law  in  saying  th&t  noti«e  to  the 

ofcaaad..    defendants  of  the  Western  AsSfcrance  Company  before  ;he  fire  was  d  pme  rfc 

,       mlhti.     I  do  not  see  Ibat  |]ie  Judge  erred  in  this  chaise.     On  the  whole  I  am 

of  opinion  that  the  assignnfent  of  Gcte  submitted  to  thj> 'jury  covered  the 

material  issues  of  the  case,  that  the  defertdants  nje  Entitled  to  judgment  on  the 

^answers  to  the  8th  and  9th  questions,  and  that  the  finding* of  the  jurvire 

entirely  supported  by  the  evidence.  ' 

The  judgment  was  «w^f<5  aifollows:—  •  '      '     -.  ! 

The  Court  h^re  having  hea^d  the  parties  by  their  counsel  respectively,  firstly  ^ 
upOQ  the  plaintirs  motion  of  the  22nd  of  May  last  past,  that,  for  the  causes  and 
reasons  therein  stated,  the  verdict  ofuhe  jury  in  this  cause  rendered  on  the  27th 
of  March  last  (1877)  be  set  n.«ide  and  annulled  and  be  h'cid  (pr  naught,  that 
.all  proceedings  in  this  cause  from  and  after  the,motion  for  trial  of  saicl  cause  by 
jury,  and  including  said  motion,  be  set  asid^  and  annulled,  and  aVw  triaV 
be  ordered  in  due  course  of  l.w  ;  and,  secondly,  upon  the  motion  of  dcfi^ants 
Ijiade  and  fylcd  on  the  said  22nd  of  May  lait,  that  the  judgnient  bfrendered 
by  this  Court  on  the  findings  of  the  .aid  jury  in  answer  to  the  eighth  attd 
hmh    articxilalions,    or  questions  submitted  to'said  jury,  in  favor  of  said 
defendants,  and  that  the  present  action  bo  dismissed   with  costs;     bavin- 
examined  the  record  and  the  proceedings  had  in  the  said  instance  and  delib(jr!' 
ated;  doth  reject  said  pl^ntirs  motion,  and  doth  grant  said  defendants'  motion  - 
inconsequence,  doth  dismiss  said  plaintirs  action,  with  coats  of  both  Courti 

^/(s/raj^s  to  Edward  Carter,  j;squirc,attori|iy  for  defendants."  \- 

L.  If.  Davidson,  for  i>hiat\S.  \ 

J^c/uard  Carter,  ^  C,  hnidendaatB.  \ 

(j.  L.  M.)       - 
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CQUHT  OF  REVIEW,  1877. 

-  .,„-.^^MUXrREAL,  2dTH  SEPTEMBER,  1877. 

:     CVmrn    jXi,  so.v,  J.,  J)oRiON,  J.,  Rainville.  J. 

I  i  yo.  192.  r-       :      .     ■  ■..:,;"- 

Converse  VS.  m^  rro)^idol  Insurance  Company  of  Canada.       ,   ^^ 

nKLD:-That  the  conditl^in  a  policy \f  insurance,  to  fLecfTeottlia*  all  per^onB  insured  sliall  « 

tKc^  Of  h«r":  haad  and  verified  by  oath  or  .fflrmation,  is  waived  by  the  fact  o 
iaC  Of  the  lo^rn  "?.'  * '"  '^"'"'  "'"""•'  •"""•  '=''<"«">«  ^•»"""*'-«  'vho  made  a 
paid.       ™''""""* '»  settlement,  showing  that  they  only  disputed  as  to  the  amount  to  be 

.r^^\^'*'Tf '°*  "P'^T  by  fire  on  24th  August,  1870,  .under  po%  No. 

^H  •  ,  *     ^''7"''"°*  of  insurance  was  $3000,00  "  on  the  building  only  of 

.,*  bnek  encased  gravel  roofed  building  owned  by  the  assured    and  occupied 

tieT  Jherek^""       '  "  '"""^  ^''^'^•"' "  on-machlnery,  belting  and  shafting  con- 
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.    Th.lo«  to  «.  building  ii„,.i„.j, •,  129,8.  »"•        > 

Weoi^e  H.  xAIcileury,  defendants'  inRpector  in  lertor  n€-^i  .  a       '    ^ 


ofCaMtdv 


"Hoist. 


/ 


A 


360.00 
1355.32 

/  • • -i--- "■.•^.... loaoo 

'>akingourIossthereander,addinkthoboist2itj.!l„«PK    Ij-         J    '^255.32 
"  bt  the  policy,  $1255.32  ^'^"'^^**"^' '"°f'""W'«SaDf  notcorered 

;We  this  iten.  total.    '^:tZ^:^t  t  ^^1^^^  .«>..-  ^ 

Evl.V.!''''^'**?-^;:;^^^^'  ^"'*'^"'  Harvejuaeiend.nts'  n,ani»er  wrote  T   A 
Evaite,  their  agent  m  Montreal,  in  terms  follojjn-  "  Rn»i„«^/!f  '  Z  1        ^' 
"Mk  McHenryVadjustnTent  of  Jfr.    Cont's   ■r^^/^'^^'^^^Py  of 
."  Averse  a  draft  at  sixty  days  sight  forfe^     „  '       T  "'"  ^"^  ^'■ 
"Ave  Pojiey  receiptedacLpVng  d- A  *'"•'•^'•• 

^JlamtiflF  refused  this  offer,  and  stfed  the  compiW  for  the  wl.nl„  i 
w^^spro^  that  the  millwright  work^etcXZ^^^^^^^^  """  *''' 

iW  defendants  add«ced  no  evidence  upon  ihat^oIT  ""'"''"'"^'  *"'* 

The  defendants  i«  their  plea  relied  on  the  fact  that  nlainh-ff  hA     ■       • 
.  swftrn  statement  of  hh  los?.  ^  ^       '"^  ^'"^  S'''*"  ">  no 

JciNsoN,  J;-The  plaintiff  saed  the  defendants  unon  a  nnl.V,   P  •  ^ 

»gamst  fir<,  and  got  judgment  ag-inst  them  for  84,9l7l6  a^Z  ""T^'' 
now  inscribe  for  review.  They  pleaded  tliat  th.«l'  ""'^  ^'"^^ 
:^eing  a  stipulation  In  the  policy^.^  p  'jlt  ^  ;,^"  was  premature,  t^Iere 
froof  of  loss,  and  that  in  cusc  of  diffpLi  \  f  ^  -  "°  '"  "^*J^  ^^y'  "^^r 
the  parties;  ^nd,  Wh^Tt    ,!^!:      '  ^  ^^"^^  ^I^uld  be  apr.i„ted  by 


/< 


I 


the  parties;  -a,  ^  tl^t  tl^—ytnn.llr"'' "^^^  ^ 
r^'Iacing  th.  tl.i...  destroyed;  but  ft  L  iloviTV^f  ''!''"' ^"^'"2  or 
adiusted  betwoon  M...  .....r:;../'"^  "^  't  ^"'^  '^^"^^"t  V>«^  the  claim 


botw^on  >h.  pnrinV.m,.a  the  ^.Sl^r^Igorany:; 


was 


any  of  these 
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Coareiie      (j.ings,  ^^nJ  lh\it  the  only  point  on  which  they  wanted  information  was  the 
^*^''^*!'  ,*"*■  ""'ount  of  the  Ws;  and  witli  the  object  of  ascertaining  that  amount,  valuators 
•f  Canada,    ^gro  agreed  upon  and  reported,  nn<^  an  offer  of  payment  was  made  of  tiomewhat 
/  leas  than  the  atnount  now  asked ;  but  at  nil  events  the  liability  of  the  (SliFrnpany 

was  distinctly  admitted.     Wo  ure  all  for  confirming  the  judgment. 
John'L.  JUqrrlt,  for  plaintiff. 
^A'dtpwrrf  for/tT,  ^.  C,  for  defendants. 

SUPERIOR  COURT,  1^7. 

xilONTREAL,  3Rn  FEBRUArV,  1877. 
<'orain  Torrancb,  J. 

No.  2039.  -   \ 

The  Exchange  BankoJXMf^dn  vs.  Napper  ct  al. 

Hki^  :-4That  an  appearance  and  plea  \>j  aperaon  who  wta^not  Berred  in  the  cauHC,  though  the  writ 
purp6rtad  to  be'SSdreraed  to  him,  will  be  rcjeeted^Mth  coata,  where  the  evidence  ihowed 
thathe  was  aware  of  the  error  in  the  writ.'  In  such  a  oJU^ifthe  party  feara  tliat  Judgment 
may  be  erroneously  rendered  against  him,  his  proper  course  iato  come  ib  by  intervention. 

Per  Curiam  : — This  case  was  before  the  Court  on  the-mei^  of  an  exception 
d  la  forme  by  John  Napper  of  Havelock,  ^ho  denied  that  lifexjiad  e,ver  been 
^rved  with  the  writ  of  summons.  The  writ  vas  originally  addressed  to  John 
Napper  of  Hcmmingford,  but  was  changed  to  John  Napper  of  llavclock.  There 
were  two  persons  of  this  name,  one  of  Ilavelock  and  the  otnei'  of  mniraingford. 
The  bailiff  after  the  change  made  in  the  writ,  which  was  doneon  hi^  information, 
found  out  that  the  person  intended  was  of  Hemmingfprd,  and  accordingly  served 
it  upon  him  and  so  made  hia  return  of  proceedings.  The  person  served  being 
a  nephew  of  John  Kapper  of  Ravelock,  took  the/  writ  and  declaration  to  his 
uncle,  who  conferred  with  his  brother,  the  father  of  the  person  served,  and  con- 
cluded to  put  the  matter  into  the  hands  of  a  lawyer  i^  Montreal.  I  have  no 
doubt  but  that  this  course  was  taken  to  d$laj^  and  emBiirraps  the  plaintifi. 
John  Napper  of  Havelock  accordingly  appciared  in  the  cause  by  his  attorney 
and  filed  the  exception  a.  ia  forme,  ebnuptatlQing  oi^want  of  service. 

The  Court  finds  that  John  Napper  of  Havelock;-  who  appeared,  had  never  been 
served,  and  John  Napper  of  IIeminingfor(|i,  for  whom  the  writ  was  intended  and 
who  received!  it,  made  default,  filap^r  <^t  Havelock  is  irr^uiafly  in  the  reWd, 
and  should  be  put  out  of  it,  but  he  should  not  haf^^ppeared  as  defendant.  The 
evidence  shows  clearly  that  both  he  and  his  nephew  of  Hemmingford  knew  tor 
whom  the  writ  was  intended — namely,  foir  Napper  ot  Hemmingford,  who  had 
eisned  the  note  sued  upon  in  the  case  and  npon  whom  the  writ  was  servejl.  If 
Napper  of  Havelock  was  afraid  of  k  judgment  being  erroneously  rendered  itgaiDBt 
him,  he  could  have  intervened.  He  will,  therefore,  be  put  out  of  court/ but  he 
.shall  pay  the  costs  which  have  been  occasioned  by  bis  oWQ  litigious  spirit 

6ri7man,  for  plaintift 

jfoctarcn,  for  defendant.  , 


(J.  gQ 
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MONTRBA^,  HthJUSE,  1377. 
.C«r/i|n  TonRA.NOE,  J.     * 

Court  would  condemnthe  insoh^nf  f^  !  *";""'^°;  .^^t  of  187o,  s.  136,  that  the    •  \i 


-V 


stitujed  in  the  Superior  Gomt 


"Ction,  between  fc  20.1,  .„  070*.°  il  i    r    ""  °°'  ""'"«■  °'°»''  '» 

therejurUdi  tr^stivlutother      ;     J^^^  ""''^'«'  his  demand, 

the  Superior  Counw^Jh  1  iowe7'.«     .'     V" '''  ^"^'""^  •''Q"«»»<^  »«"«• 
for  a  period  not  exSn!  two  1         ,       u'  *•;'  >"Pri«>nment  of  the  debtor 

Courtis  not  the tu rr^Tt^e re.^e^^^^^  -'-» 

which  refers  to  proceeding  fJth^     '  ^  /.  .'     ^'  ""*■  *••«  ^""^  "^^K' 

word  "  pn>ceediSr  fS",*^^^^^^^^^  '*'*"  "^T«  ^*^-  *^'°g»-    ^te 
oon^^d  withsL  ^nSn/n  thfsIeTair^Tf "'  '>•*- -a.«..-^ 

vent  is  maintained.            ,  "''"'*•/  ^''*  "«^«'  o^  the  insf 

A  iTeMcr,  for  petitioner.  7/                                    / 

H^^r^r,(g.(>,  for  insolvent.          .  N                                  / 
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SUPERIOR  COURT,  1877 

'         .  MOXTRSAI,,  3BD.FEBRnARy,  1877. 

Coriin    TORRANCK,   J. 
No.  300. 
.  The  Mol»on$  Bank  vs.  Campbell. 

Held  :— Tho  pn-tmilons  of  «  defendant  who.  after  belnff  arrMtcd  undera cn/tio*.  leavea  the  epuntry 
and  refu««i  to  *|l|Mr  fur  examiifatioo,  will  not  be  fliTorably  regarded  by^e  Court. 

I'CR  Curiam  : — This  cane  was  before  the  Court  on  the  meriti  of  a  capiat  ad 
respoiiiliiidum  ogninst  tlic  defendant  to  recover  $14,600,  the  amottnt  of  two  bilU 

",      of   exchange  drawn  by  the  defendant  oh  parties  in  England,  and  unpaid   and 
pi'otestel  for  non-pnymcnt.     The  defendant  was  charged  with  being  immediately 
about  to  leave  the  province  of  Quebec,  with  having  secreted  and  being  about 
immediately  to  secrete  his  estate  with  intent  to  defraud,  &o.  The  defendant  had 
made  ao  assignment  under  tli(ylt)solvent  Act,  and  (Rented  the  charges,  and  the 
contest  was  in  reality  only  as  to  the  truth  of" the  charges  in  question.     The 
accusation  lagainst  the  defendant  chiefly  arosd  from  his  possession  of  some  $40,000i 
v^rph  he  had   drawn  ^ut  of  the  bank  and  had  possession  of  against  the  will  of 
bis  creditors.     They  appeared  tu  believe  that  the  sum  iu  question  was  an  asset  of 
hiseetajle  unlawfully  withheld  by  the  defendant.     He,  on  the  other  hand,  averS 
that  it  is   the  property  of  his  wife,  though  he  h»s  declared  that  it  would  have 
been  available  for  the  purc|ia»3  of  hfs  estate  if  the  creditors  would  have  sold  it 
to  him.    On  the  evening  of  his  arrest  under  the  capias,  he  fled  to  the  States, 
where  he  has  since  remained,  avoiding  in  this  way  his  creditors,  and  a  fugitive 
from  justice.     It  is  impossible  for  the  Court  to  take  ^ny  other  view  of  this  casa 
than  that  entertained  by  the  piaintiffs'7    The  rcfusul  of  the  defendant  to  allow 
any  investigation  of  the  trjith  of  his  story,  that  tTir$4O,00O  belonged  to  his  ' 
wrft,  is  by  no  means  justifi^  by  his  fear  that  the  ciiediliors  would  put  him  in 
gaol  until  he  disgorged  the  money.     Imis,  wife  haJ^st  right  to  the  money,  that 
right  would  be  protected  by  the  Court,  ana  the  abseii^  of  explanations  by  him 
and  his  flight  from' the  country  are  circumstance^.which' render  it  impossible  for 
the  Court  to  exonerate  him  from  blame,  or  to  hold  that  he  has  in  any  way  rebutted 
the  charges  made  against  him.     Is  the  money  withheld  by  him  iu  reality  an 
asset  of  the  estate,  or  is  H  the  property  of  the  Wife  of  the  defendant  ?     Is , it  a^ 
sum  of  money  withdrawn  from  the  estate  in  order  to  pay  bis  wife  in  preference 
to  other  creditors,  assuming  that  she  is  a  creditor?     All  these  are  matters  in 
respect  to  which  thc'creditors  are  entitled  to  the  fullest  explanations  and  the  niost 
searching  investigations.     The  actions  of  the  defendant  Would  go  to  prove  that 
he  is  averse  to  submit  to  inquiry,  and  prefers  to  lay  hitnselJT  open  to  the  most 
injurious  imputations  upon  his  character.     The  allegationi^  of  the  plaintiff's  * 
■•^declaration  ate  held  to  be  prove.l,  an.d  the  plea  of  nlic  defendamt  overruled, 

■     ^}Vother)ip6on,  for  plaiutifiT. 

i^y    Oilman,  for«hiCcndant.  ^ 

.:rivV(j.K.)  1     ■*■    - 
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MOXTREAL,  3IsT  OCTOBER,  1877. 

I\  REVIEW.  

Coram  TORRANCl^,  J.,  DoBION,  J.,  PAPmiAC,  J. 

.    .     -  V  No.  2405. 

^"T    OauU  et  al.  m  Roterlam,  and  Ruhertton,  Petitioner.  , 

BiLD  :-Ttat  tl.«  provlf  Ion  of  our  Code  of  IVocedare.  allowiiiff  of  a  capla*  in  the  cue  of  secretion 
c.p  h.ve  .flbct  .giUnn  .  debtor  resident  In  yntwlo.  but  wbo  i.  found  in^Z. 

T)om6j^.,dh$cnticn».  The  jildgmeDt  appealed  from  quashed  a  writ  of  capiat 
ad  retpundendum  issued  apmnst  the  defendant  tipon  the  ground  of  alleged  secre- 
tion of  his  property  and  cffocts.  The  reason  given  by  the  Judge  was  that  tlic 
facts  of  8<!crct»n  piUvcd  had  taken  plaeein  the  Province  of  Ontario  where  the 
defendant  had  his  domicile  and  place  oi"  business,  and  where  this  Court  has  no 
jurisdiction.  LfuIIy  concur  in  this  proposition.  The  capias  is  a  remedy  given 
lor  the  profcction  of  the  creditor  in  two  Ppcci6c  cases  only.  The  first  is  when 
the  debtor  is  about  to  leave  the  Province,  that  in,  wlren  he  flies  from  the  jurUdic-  / 
tiotiof  our  courts,  because,  as  long  as  he  remains  within  such  jurisdiction,  he 
cannot  be  arrested  and,  if  arrested,  ho  oun  be  freed  by  giving  security  that  he 
wiM  surrender  himself  to  the  Court  whenever  required  to  do  so. 

The  second  is  when  the  debtor  secretes  his  property  and  effects,  that  i.«,  when 

1(6  dO£»wl.at  will  have  the  effect  of  depriving  the  creditor  of  the  remedy  be'has 

through  our  courts  to  sefze  and  cause  to  be  sold  in  payment  of  liis  d»ibt  the  pro- 

-perty  and  effects  of  his^debtor.     Then,  if  it  is  .o,  and  it  appears  to  me  to  be 

manifest  that  the  capiax  has  no  other,  and  can  have  no  other,  object  than  to 

keep  the  debtor's  property  within  the  control  and  power  of  the  Court,  how  can 

the  secretion  of  property  wl-ioh  is  n«.t  under  the  control  and  jnrisdiction  of  tho 

Courts  of   this  J'lovime  aftte.  ,.r    i„ju.o    il.c  eicdiu.r?    Ho  is  deprived  of 

notbmg  that  this  Court  can  give  l.i.n.     This  Court  has  no  more  power  m^  th©  - 

the  property  and  etiects  situated  in  Ontario  than  if  they  were  in  CluJPpany 

0  ther  foreign  eountry:    They  woul-d  be  subject  to  the  laws  of  such  couMS  and 

could  bte  disposed  of  according. 40  such  laws.     AVhat  is  called  here  secretion 

may  be  a  perfectly  honest  transaction  abroad,  and  if  the  plaintiff's  pretensions  were 

maintained,  a  man  might  be  punislied  here  lor  that  which  would  be  no  offence  in 

his  own  country.  ' 

I  give  no  opinion  upon  the  merits  of  the  ca^  as  I  think  this  Court  has  no 
right  to  enquire  into  the  conduct  ofihe  defendant  in  the  Province  of  Ontario 

TOBBANOE,  J.  The  plaintiffs  arrested  the  defendant  by  a  writ  of  capias 
ad  respondendum  issued  out  of  the  Superior  Court  for  the  Distriat ^f  Montreal 
to  secure  the  payment  of  «1,437.49.  The  defendant  presented  a  petition  for' 
his  liberation  from  gaol,  on  the  ground  that  the  allegation  of  se<^retion  of  hig 
property  in  the  affidavit  upon  which  the  capias  was  issued  was  untrue.  The  peti- 
tion has  been  maintained,  and  liberation  ordered  on  the  ground  that  the  defen- 
dant,  being  a  resident  of  the  Ptovioce  of  Ontario,  the  provision  of  nnr  findnnf 
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Proofed  ure  aflowiog  af  the  eapi<t$  in  the  cam  of  aeofetion  could  not  applj.  I, 
'  f"  °/,  opinion  »•>«» »''«  capias  would  lie  in  a  oaae  like  the  present.  The  capias 
ia  given  th»  creditor  aa  a  remedy  and  means  of  securing  hia  debt,  find  not  m  a 
puniahment  of  the  debtor.  Of  course  the  remedy  cannot  operate  out  of  our 
jurisdiction,  but  I  hold  that  the  defendant  may  be  detained  if  he  comcwitbin 
the  jurisdiction,  ^tory,  Conflict  of  Laws,  §  671,  says :  "Th?  better  opinion 
now  established,  b<>th  in  England  and  America,  is  that  it  is  of  no  consequence 
whether  the  contract  authoricea  an  arrest  or  imprisMiment  of  the  pai%  in  the 
country  where  it  ia  made,-lf  there  is  no  exemption  of  the  party  from  personal 
liability  on  the  contract.  He  is  still  liable  to  arrest  or  imprisonment  in  a  suit 
upon  it  in  a  foreign  country,  whose  laws  authorise  such  a  mdde  of  proceeding  as 
•  part  of  the  local  remedy."  The  question  next  pre.sents  itself,"  whether  ^h* 
secretion  charged  has  been  disproTcd  by»  the  defendant.  He  h  A  resident  of 
Ontario,  and  shortly  before  his  arrest  sold  his  entire  stock  in  trndo  toone  C.  a 
Fuller,  a  fellow-townsman  of  Belleville,  where  4he  defendant's  domicile  was.. 
The  consideratitin  of-  the  sale  Was  seven  promissory  notes  whlth  were  handed ' 
over  to  the  defendant,  and  Fuller  went  into  possession.  The  defendant  then 
came  to  Montreal  to  see  bis  creditors,  with  six  of  the  notes  in  his  pocket,  the 
Hcvcnth  having  been  discounted  before  he  left  home.  He  kept  from  his  credi- 
tors the  -fact  of  the  sale  and  tlTo  delivery  of  the  notes,  and,  being  aa^ed  about 
the  sale,  represented  that  it  was  subject  to  the  approval  of  his  creditors.  '  Isc^ 
noither  fairnens  nor  candor  in  these  representations,  i/tid  the  facts  as  put  before 
the  Court  satisfy  md  that  the  charge  of  secretion  and  purpose  to  secrete  with 
»utention  to  defraud  is  made  out.     The  majority  of  the  Couft  is  of  this  opinion. 

Fapineai',  J.     Le  iddfendcur  et  re<,uerant  estarrfit^  eo  vcrtu  d'tfn  C4Xpia9 
•.^  re»/wj</t/((/«»i,  pour  avoir  reccle  scs  biens.  /^  / 

Le  d^fendeur  est  de  Belleville,  province  d'Ontario.     L'affidavit' 'des  deman- 
dcurs  piet  a  sa  charge  diverr,  fait»  entach^s  de  fraudc,  antdricurs  k  ceax  qui 
font  I'objet  principal  de  ruccugalion  de  recel,  afin  de  mieuxjfaire  ressortir  le  , 
but  qu'avait  le  d^fendeur  en  commettant  les  actes  qui  Tui  sont  4-oproch^.- 

Le.d^fendeur  conteate.  patrequete,  et  niela'veritddd  allegues  de  I'affidavit.   . 

II  preteddi'  de|rtu8,  li'etre  pas  8uj«t  »  I'arrestation;  f 

lo;  Va  qa'il  ne  riSside  pas  dans  h  province  de-Qudbec,  oil  il  ne  possdde  pas 
ct  n'a  jannais  po88<Sd6  de  bieng.  *    / 

2o.  Parccqu'il  n'a  rien  fait,  dans  les  limitesde' la  jurisdiction  de  cctte  Cour, 
qui  puisse  I'assujettir  a  I'arrestation. 

Le  jugement  soumis  a   iwjtre  revision,  n'a  prononce  ^ue  sur  la  question  de    . 
droit  et  se  lit  commc  suit  :        «  •  '  y 

"  Considerant  que  par  k  loi  un  capias  ne  pput  I'mancr  contre  une  persoone 
"  et  celle-ci  ne  pcut  etre  arreteejiue  pour  des  fiits  qui  ont  cu  Iicu  8ous  la jurisdic- 
"  tion  de  la  loi  de  la  province  de  Quebec ;         ?   '„  _' 

"  Con8id<Srant  que  le^eftsndeur  arrets  par^tfe  present  capias  n'aurait   pas 
"  le  privilege  de  faire  une  ccssiofi  de  bieps,  en  a^tant  qu'il  n'est  pas  domicilii, 
"  duns  la  dite  province  de  Quebec,  et  que  ses^Jdens  meubles  n'y  sont  pas  situes; 
*■  considerant  qu'il  est  ct  ibli  que  les  bien8\quo  le  defendeur-requ^rant  est  accu-  • 
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"  ^  d'Moir  rec«]«s  et  oach<.,  d«o.  le  but  di/rauder  mm  cnJtDciers.  lont  litu^l    r    ,.^^ 


— - —  ..  V.VUVS,  uiiuB  le  out  u«  irauaer  sea  crti 
dan.  U  proTinoe  dOntario,  oil  lo  d<fendetfr'  a  ion  doniioile: 
'liaCour,  "  otb.  •  ^ 

temea  tropa  g<Jn<5raux.     S,  I'lIpn.Jug,    qui  k  prononcd  ce  jugeniont  a  voulu 

^   U^rir-i"  "T'T'"  '"  ^"'""^  '«  ^"^^-^  P«-  <>--  droitT  arL" 
prrLt         ""'"  ""'"  «'«-'»^P-incc,  je  croU,«o  cVst  exact,  en, 
.princ,,H3,  a.  au  contru.re,  il  a  eu  Tiateation  Ac  poaer  oomme  printipe  de  droit 

Ublil  J;:'?^^^^^^^         TT  ""'"'*  ''"'•"■^  ^*  '■''  '*  voie'czc;ptionneii  ' 
nru-l^.      •  . T  ""?  ™»'"  '"■"P"  "'^'"^  •^'^  ''^'^''«"''  doi^en^ausai  avoir  en 
iieu.aou8lajur.»d.ct,ond.notreloiJecroK.deyoirdmettreuaaviscoatr.i;^    ^  • 
d^blLf  i  ZZTlff^'  de.I''o<^urc,  p<,ur  nous  donnor  jurisdiction  a«r  Ir 
m  ♦  °5  ?"'  ''  •^"'^  '^- "'"°"  "•»  <*"gine  dana  notre  district,  ou  que  h   ' 

cette  fcauao  J  cette  Cour  a  don<^  jurisdiction  sur  la  n,^ti6re  du  litigo,  c'est-a- dir^a 

la  »a'in  r'    . ''""""  '"  ''''''"■•'  *™"^^*''  ""  •"««"-*  ^-  I'assignatioo'^ut  - 
la  main  do  notre  autorite.      i .    ■     •       ,  ,    '.^!;^ 

Icuf  diok  d  W- ^';f '7""  ""''"  «»«««»«  Pr^Jtcnd  pa«  ^isputer  aux  demandeurt 

-r«j^«rfe««/„«    to    que  nouaH'avons,  n'est  au  fond,  qQ'un  n>ode  ou  n,ryen  de  " 
con  mndre  le  debiteur  «  s'acquittiir  de  sa  dette  ;  il   at  purement  un  lJZ,ke 

■    ZiT[^'^''^\h^^^'''^^«<^V'c.ct  le  debiteur  pent  Ldviter  ouv 
m^re  fin  .on^pajant  lu  dette.     II  n'e^  paa  actionnd  pour  diutre It,  jwf-  '^ 
tatfonnapasd'autreobjotquele-paicnientdeladette  ^" 

Dans  le.  circon-stances  ordinairca,    le   debitour  n'i  i  redouter  qi'un   mode     ' 
.  4  etre  contramt :  ^cst  le  sin,ple  ajournement  pour  s'cnteudre  condaler  a  pa^ 
ct,  par  suite,  voir  Bcs  biens  saisig  et  vendus.  --^      ,^-,-^        i"  y"^ 

^    Le  ddbiteuV  vcuUl  pa^  la  fuite  oft  le  recel  frauduleux  se  soustraire  luj-memo 
ou  Ajustraire  sea.  biens  u  I'obligation  dtf  payer  son  creuncier,'  immediatemcnt  la 
.10.  ouvre  i  celui-c.  deux  voies  cxtraordinaircs :  la  saisie,  m«me  avak"  jugement 
du  bien  et  la  sais.e  du  corps  de,ce  d«5bkeuf.     EUe  met  I'un  et  iCtr;  sous  la 
mam  de  la  justice  pour  coHtraind^  ce  ddbiteur  frauduleux  a  fa^raj^^cisdment  cfl^  ' 
quil  se  proposait  d'(5vitQr,  par  son\|!cte  frauduleux.  * 

Maintenant  cet  acte  illicite  et  r^jlw^uve  de  soustraction  frauduleuse  de  son 
bien,  a  scs  creancers, 'que  Ton  a  qualifi^par  le  mot  recbl,  la  loi*dit-elle  quelque 
part  qu  i]  dpit  avoir  eu  lieu  dans  les  limit4  de  ce  piiys  ?     Pas  du  tout 

Le  l^g.slat«ur  le  sait,  la  dette  srattacbe  ^la  peraonne  du  ddbiteuVcomme  la 
IcyeMa  P««udu.lepreux,ellele  suit  en  quelque  partiedUmondequ'il  aille> 
port^r^sespenatcs;  non  scuiement  ello  le  suit,  mais  elle  s'identifie  11  lui  au  '  ^ 
point  de  se  continuer,  comme  lui,  daus  la  personne  de  ses  bdriiiers.  Le  crean- 
cer pent  done  suivre  somiebiteur  dans  tons  les  pays  du  monde,  et  lui  demander 
paiementdosacr^ance,etjamaisced6i)itcurne  pourrase  diro:'ce  quej'aiest 
mon  bien  tont  qu'il  n'aur.  pas  acquittd  cette  dette :  non  intenigmtur  bona  nisi 
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ileiuctoaerealieuo.  Le  l^gislatear,  sachant  tout  cela,  n'a  pas  speijifie  que  I'acte 
de  rccel  def  ait  ^tre  cwumis  ici  ou  \k  pour  donner  ouverture  au  capiat.  Partout 
ou  le  debjteur  fait  an  acte  pour  soustraire  son  bien  a  son  crdancier,  ou  plutot 
pour  soustraire  le  bten  du  cr^ancier  qu'il  a  daas  les  mains,  il  commet  tin  acte 
contraire  nu  droit  desVns,  au  droit.naturel,  ot  il  donne  A  son  ortancier,  en  quel- 
que  lieu  quitse 'trouvo,  I'occasion  d'emplover  les  moyens  d'notionp,  qu'oflFre  la 
loi  du  pays  ou  il  Je  rencontre,  pour  le  contraindre  a  faire,  centre  son  gre,  ce  qu'il 
ne  veut  pas  faire  volontiiirenicnt,  satisfaire  son  creancier.  Or  un  des'  moyens 
que  donlie  lalol,  Je  notre  pays,  de  forcer  a  I'observation  de  cette  rj^gle  du  droit 
nature!,  c'cst  lacontraiute  par  corps.  Elle  ne  distingue  pas  oik  le  ddkteur  a  reccid 
son  bien,  ici  ou  ^  lelrangcr,  pourvu  qu'il  I'ait  reccle,  c-a-d.,  soustrait^a  I'action 
de  son  cr&ncier  ;  elle  souuiet  le  corps  iiiCme  du  ddkiteur*  la  contrainte,  au  licu> 
de  son  bitn.    -     '  ^  /        , , - 

*  ■    /  ••if      -  4* 

U  lie  jKjut  p:js  se  plnindrc  ;  ccttc  rigueur  pr<|surfco.c|lBliez  )„;  unS^'intCiiJion 
frauduieu,se,  il  f:iut  nieine  une  prenvc  jnhna  facie  do  faute  de  sa  part  ou  de  dis- 
position procliaiuo  a  la  coHinieUre,  avant  qu'il  i/uisse  etre  a?rete. 

On  ol.jcete  en  disnnt :  ConmiPnt  cettc  onnr  pcrit-clle  connaitre  d'un  fait  Jo  recel 
dc  Men*  qni,.^so  frrtm-.tnt  hnrs  (Je  sa  juriHjicfio/i,  u'aurait  jannis  pu  6trc  saisis 
ct  vendus  par  son  autoritc  ?        i  -^      .M 

C.ticcniir,  il  os^  vrai,  ncpcut  .-s-ir  JiKcteipint  par  voie  de  saisic  sur  des  biens 
sjtuo>en  Ontario  ;  aussi  ces  bicns  ncsont  pas  dirccttmcnt  I'objet  du  present  litige, 
ilsn'on  sont  qn.*  la  caftse  occasionnello,  en  cesens  que  leur  soustraction  a  donni^ 
ouverture  a  la  voie  extraordinaire  adoptee  contrele  corps  du  defendeur,  etl'objet 
tro^^indircctc,  en  ce  sens  qu'ils  pcuvent  servir  i  payer  la  dette,  s'il  est  encore 
possible  au  dolendeur  d'cn  recouvrer  le  cintrole  et,  sous  lapression  de  la  contrain- 
te excrcco,  d^  les  employer  centre  son  j-re,  a  I'cxtinctioa  de  la  crtSance  rdcUmee. 
Il«.  auraieut  pu  etre  robjcld'une  ponr.<ijji|ii^  d"'une  execution,  dans  la  Province 
d'Outano;  sans  le  fait'dc  recel  ropxoclie  au  d«fe^Jciliv 

Les  demandeurs  ^e  se  plaignent  pas  de  ce  que  le  d«5fendeur  a  soustralt  k 
notfe  jurisdiction  d^s  biens  qui  s'y  trouvaient  antdrieurement  soumis,  i^ais 
bien  de  ce  qu'il  a  ioustrait  ses  biens  a  toute  action  et  jurisdicfion  quelconhue, 
^ans  n'import^  quel  pays;  en  les  faisant  devenir  la  propridt<5,  si  non  rdelte  au 
iijmns  apparente,?«^n  tiers  et  de  ce  que,  en  ee  faisant,  il  ne  leur  a  pas  laisse 
d'aiHre  recours  cjte  celui  qui  peut  exister  centre  sa  personne  meme,'  k  laquella 
la  dethsreste  fouiours  attachee. 

Et.aloKJes  demandeurs  s'adressent  a  cette  Cour  et  la  prient  d'appliquer  le 
seul:  TctBfiiey^  la  ruse  et  la  fraude  du  defendeur  n'a  pas  encore  pu  leur  faire 
perdre,  la  contriinte  par  corps,  reconnue  par  la  loi  du  pjiys  oii  ils  rejoignent  leur 
ddbiteur.  /  ^  ■<    .  ^ 

Ici  se  presebte  tout  naturellement  cetls  question :  avonslnous  jurisdiction  sur 
la  personne  dd  defiMpiir  ?  ,     '  \      "j 

xNous  troufons  la  rep(«.s|  dans  cette  di^wition  de  I'article  6  de  notre  code: 
"  Les  lois  du  BIs-Canada  relatires  jjur  pej^onnes  sont  appHcibles  a  tons  ceux 
" qui  s'y  trotaveht,  m^e  ^  ceux  qui  n'y  Bo/t  pas  domioilies."  II  n'y  a  qu'uno 
exceptioii^'en  fevenr-de  ceux  qui  fi'y  sont  ^  domjcili^s:  ils  restent  soumis  d  la 
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Si  I'on  admet  en  prinoipe,  qu'nn  d6l)^ur  ne  peut  gtre  arrSt^  que  iK)ur  dp« 


^1 


>ialtetal. 
Bobertwn. 


laisant  passer  en  nnva  Atron„„.   a  j„  fel  «=««5uieui,  eD«a 


,- ^  .<;gu.wie,  qui  soustrtiHtoit  800  b  ea  frauduleusempnf   » 

feasant  passer  en  pays  eiranger,  i  des  6e4  oe  pourrait  pL  £^S  a  «5ff 
^^T'  P-M- I'-te  qui  l>rait  finalent  denanti'de  son  b  r^^f 
l-^l>ors  de  ratteinte  de  no^.e  loi ,     Td  „e  n.  parait  pas  et.^:^; 

Elle  a  pour  but  de  proteger  la  pleine  et  enliere  liben^  de  la  personne  dli  d^hf 

teur  auss.  longtemps  que  celui-ci  conserve  honnetement  le  b  en^uTtre^T  ^ur 

.  a.n«  due,  <ie  son  cWaneier,  a  qui  il  le  doit.    Veut.il,  par  Mudrfa  ,^  i^n 

t.  n  umversel  e  de  ses  cr^anciers,  et  revient  ensuite.  sous  la  jurisdiciirde  „ot7e 
loi,  braver  ceile-ci  en  disant:  vous  ne  p^vez  rien  sur  moi-  i'„!  iT  1       •    ^ 

meree  «M„eut  «. „„bl,«,  ,„e c«t  prt.ia«„c.e  pour !« S.  oVlIXtor^! 

rx'rdivr? '^'"'" '" '"' «''"^-*''"- -^^^^^ 

ae  sa  liberie  dont  elle  est  si  jalouse  en  touj^  autre  ca.s  r        P^  '" 

cip^'orif  Zf '"'"'  -^^  J-ge-nent  va  plus  loin  et  me  semble  ^nVer  en  prin-   ' 
cipe   qne  le  d^biteur  ne  pent  pas  dtre  incarc^rtf,  parco  que  sonibien  et  «n„ 
domicilp  ^tant  hors  de  cette  province,  il  n'anrait  pal  le  priv'iLdt     re  „"e 
cession  de  son  bien  a  ses  creanciers,  po6r  se  liB^rer.  '  / 

C'est  an  adoucissement  considerable,  &  la  risueur  de  U  In!  A^  loL  *    •  / 

«ne  cession  de  son  b.en.    C'est  une  clef  que  la  Ibi  met  dans  la  maii'irde 
cclui  qui  s^st  rendu  coupable  de  fraude,  pour  sortir  de  pril  T^SJ;;.'! 
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autant  qu'il  est  encore  en  son  pouvoir  de  le  fuire,  I'acte  qui  I'y  a  fait  entrer  ki 
en  a  referm^  les  portes  sur  lui.  .     A 

Mais  de  ce  que  le  debiteur  s'est  volontairemoot  priv5  de  cette  clef,  que  la  lo\ 
ui  aTait  m^nagee  pour  sortir ;  de  co  qu^il  a  si  bien  pris  ses  mesurcK,  pour  ^luder\ 
^  .Ja  loi  qu'il  ne  ^rait  plus  en  son  pouvoir  dc  s'y  soumettre,  mSrne  s'il  en  avait  la  \ 
Tolontd,  peuf-on  rigoureusement  d^duire  la  raison  meme  qui^devra  le  fairo 
exe^pter  de  I'application  do  ccfte  loi  ?    Je  ne  puis  m'expliquer  la  justepse  dc 
cette  deduction.      Je  ne  puis  apercevoir. comment  tircr  de  I'cxces  mgme  de  la 
faute  du  ddbiteur  la  raison  ou  le  motif  de  lui  en  faire  «$luder  les  consequences 
imm^diatcs.     Ne  serait-ce  pas  lA  dire  au  debiteur:  qnand  vous  aurez  intention 
de  fraudcr  vos  crc'ancicrs,  ajez  la  precaution  de  le  faire  bien  complJtement  et 
vous  echappere?  u  Taction  de  la  loi ;  si,  au  contraire,  vous  nele  faites  qu'A  demi 
vous  serez  pafcftible  dp  totite  sa  rigueur.         ^  ' 

Je  dois  ajoutcr  qu'il  ne  s'aglt  pas,  dans  celte  cause,  de  <3ecider  si  le  defendeur 
incarcere  aura  ou  n'aura  pas  tel  ou  tel  moyen  de  «e  liberer.  La  question  est 
dc  savoir  s'll  a  (Jonnc  lien  a  scm  iiicRiceratloH.  .     - 

Si  les  faits  mis  a  sa  charge  sont  vrais,  il  s'est  assujetti  4  I'incarceration,  et  les 
motifs  expnmes  dans  lo  jngonicnt  revise  ne  u.e  paraissent  pas  suffisants  pour 
len  faire  declarer  exempt  ind^pendamment'  de  I'cxamen  des  faits  do  la  cause. 
Le  capias  doit  etre  maintenn.  " 

The  judgment  is  recorded  as  follows: 
♦1, •"  ^f  "'^"'"e  that  the  defendant,  petitioner,  being  within"the  jurisdiction  of 
this  t«^urt,  and  the  cause  of  action  having  arisen  therein,  was  liable  to  be  arrested 
m  the  terms  of  the  Civil  Code  of  Procedure; 

"Considering  that  petitioner  hath  failed  to  prove  that  the  allegations  of  the 
affidavit  of  plaintiffs,  upon  which  the  capias  in  this  cause  issued,  were  untrue, 
and  |hat  the  petitioner  was  not  guilty  of 'secretion,  as  chained  against  him  :  doth, 
revi^ng  said  judgment,  reverse  the  same,"  &c. 

Judgment  reversed  and  capias  maintained. 
.  i^..  i)ai;jVfeon,  for  plaintiffs.  -         V 

•  ^^-  ^ertjamin,  for  defendant.  •  « 

(j.k:) 
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MOXTREAL,  7th  NOVEMBER,  1877 
Coram  Torrance,  J. 

No.  2024. 

O'Brien  vs.  Molsonj: 

'No.  2026. 

O'Brien  vs.  Thomas. 
JpDicuL  Admission— Ind^sibility. 


I 


~  the  contract  '      "  "^  ''""  '"""«'•  '"^  cod«deration*e  Incarrectly  expressed  in 

set  out  the  d^dTf  sa7e  bv  If '  riJ'^  ^^  Y  ^'  ^"'^  ^•''-  ^^^^^  ^^^^'-^^ion 
that  the  prioThad  bl  naid  Thl-^'^^"'""*'  '"  ^  "^^^  '*  '-  '^^''J-^* 
been  made  a^d  brav^  /  ?'  ?  *!"*'^  "''"'^  '^^'  '^'  P'^y"""'*  ^ad  not 

TlToSi;  !!5/^^    J  "  ««°^«""''^ti«°  «g«i°st  the  defendants 
case  knd  I     -r""  'V^^  '^  '"'''^'^ ""'  the  plaiutiflF  and  defendant  in  eaeh 
eXe  of  Thl?'     .f"^"  "  "*">  "  '•'^  *''»-  -=*--  ThomL,  and  he 
Price  had  noir     'V  .'  '^'^  "^'"^*  *'°'^°"-    ^*  ^'•^  admitted  that  the 
price  had  not  been  paid,  but  the  defendants  also  declared  under  oath  that  it 

grTturLtl^'r/^^'""''  P-^a  price.     The  tranSVal^^ft  ;' 

dmde  ^e  admi^ion.    He  asks  for  the  price  of  the  la n'd.  bu  L  reLe  1 1^^^ 
thf  natt  J'     r*'^"  ''.'"^^'^^^^^H-  that  the  transfers  to  theTwl t 

ms  *3V!'«:r"*^«'**'«»  ^t  ^""""^"'"^  expressed  i^he  writing.    C.  C. 
i  c4a  r   "*""'  ^"  divided  against ^he^^  n^aki^  them. 

dMd;^f  1  ^;  '  *"^''  '^  '"^  P"'?  *°  *  qf  tion  puTtC  hinXay  be 
ctL  wh  fe  rrf"  ''"^  '"  T  di4ioaof  the  Court  in  eerUin 
P^nt  cte.  r  '"'     '  '"  -^--Mhat  th|  article  231  applies  to  the 

c2^' ^^r^f"^"^'  "^"°'1>'' statements  which  bear  upon  thepresent 
case.    Merhn,  Questions,  vo.  Causes  des  Obligations.  S  1  Nr  III  «  21R 

laise,  but  which  hha,  m  reahty,  a  real  cause.    \     , 

P  SJS  I'^'r? '  t"^'  n  ?^*''"  principle.  >o  also  LaRombiere,  Vol.  1, 
n;.S^  :    '•  ^nT ,°°  y-  ^'P-  ^^*-   "3g[     The  French  »n.l.  '    li  „ 
poMtivo  i»^B.y.ttg^^itanidnib,te„ cannot  be  Aed ;    TroS^D<iBnr 


/' 


/' 


.^^ 


-.»«.*•■"' 


(-■i 


'a 
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/  ■  / 


z 


n.  1044.  mtcadi  says,  Vol.  6,  p.  213,  Cod.  Nap.  Art.  1356:  when  th«  holder 
of  a  bill,  admitting  that  the  consideration  expressed  is  not  real,  affirms  that  the 
bill  has  8u|)h  another  cause,  his  declaration  cannot  be  divided.     So  LaBom- 
biere^  Vol\6,  p.  407,  where  a  person  acknowleclged  having  received  a  certain 
sum,  but  sakit  was  bj  way  of  gift.     Vide  also  Bonnier,  Des'  Preuves,  Vol.  1 , 
n.  356,  p.  46C«nd  seq.    I  would  also  refer  to  the  following  decisions  of  tbe 
French  Courfira^tz,  31  Jan.  1821,  (Tay)  Cass.;  19  Avril  1858,  (Benoit) 
Cass.;  11  Mars  1^2,  (Boucault).     gut  we  need  not  go  abroad  for  illustra- 
tions of  the  principle  that  the  admission  of  the  parties  cannot  be  divided. 
It  was  JO  held  in  re  Callahan   et  aly^'insolvents,  and  Fulton,  assignee,  an*' 
McNai&ee  et- al.,   petitioners.       Thi6  was  a  dase   decided  by  Mr.  Justice 
Rainville  on  the  2nd  May,  1876,  ajid  confirmed  in  appeal  Q.  B.  on  the  15th 
June,  1877,  by  a  majority  of  the  Cofart.     C.  J.  Dorion  says :   S'  There  is  hardly 
"  a  rule  of  French  law  less  susMlptible  of  controversy  than  the  one  stated  in 
••Article  1243  of  the  Civil  Cod/,  which  says:     'Admissions  are  extrajudicial 
•'or  judicial.     They  cannot y*e  divided   against  the   party  makins  the^.' 
"  The  effect  of  this  rule  is  that  if  you  takjB  one  part  of  the  admissions  of  ihe 
''respondents,  whether  as  contained  in  their  petition  or  in  their  depositions,  the 
"other  must  betaken  Ja^,  for  they  cannot  be  divided,  &c.  &c.    There  is  a 
"  singular  unanimity  among  tlie  authors  on  this  question  of  the  indivisibility  of 
"  ai^missions  made  by  tl/e  partie?,  especially  as  regards  the  true  cause  or  considera- 
••  tion  of  obligations. '  I  comi  to  the  co^jclusion,  therefore,  that  the  plaintiff  has 
not  made  out  that  the  defendants  owe  him  any  money,  and  the  actions  are  there- 
fore dismissed.  a_, 

T  T /\r     •     i.       .  .     .-.  •  '  Actions  dismissed. 

J.  Lj.  Moms,  for  plaintiff. 

Jl/.  aV.  Taj ^  for  defendants.  '  V 

(j,  L.  M.)     /  ' 

^         '       /  • ■,     •  .  , /. 

/         COURT  OF  QUEEN'S  BENCH,  1876. 
/  /  MONTREAL,  22nd  DECEMBER,  1876. 

/  Coram  Dorion,  Ch.  J.,  Monk,  J.,  Ramsay,  J.,  Sanbor:*,  J.,  Tbssier,  J.' 
j   ■  N0..53.     \  ■  ■  ^ 

/   ■  ;   FRANC(Eiri^  1 

i  .  /         '  ^ 

'      ,  .  AND     ff^, 

'X'~    ■  [■  /     '         MATHI^ij^    ■■        ^  ■  .■  .     , 

/  /      ■  *  RiSPONDBNT. 

H«1D.-Ut.  That  a  trip«rtlt^  eommnnity  of  property  is  dMsolved  by  the  death  of  the  aeeond  wife  who 
diei  without  leaving  any  minor  ehildiren,  and,  therefore,  the  third  shaft  of  the  KOOnd 
wife  in  an  immoreabie  purchased  during  the  exUtence  of  such  triparUte  eommunlty  is  a 
j>r(;r»«  of  the  issue  of  such  second  marriage. 
Snd.-'nat  th«  Borviving  husband  has  no  power  to  alienate  snob  immoTeable  after  the  death 
of  the  second  wife. 

^^'J".'.'  *'"  ywh^et  of  the  rights  of  said  issue,  of  age  at  the  death  of  the  mother,  his 
aright  to  claim  a  parfa^e  of  said  immoteabie.  ' 

The  material  facte  of  the  case,<^  well  as  the  legal  questions  at  issue,  appear 

'"  ?^^_^'['_^^'*i°!^^*°*  "^  *^^  ^^^^^  ^^^^  ^^  rendered  as  follows  ;— 
••  La  CoBr'^=r^cbnBid«rantqu'aud&&de  Julie  Millettedite  pq  eduohemin, 


Appellant  ; 
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,tfpouse  de  Franjois  Godin,  I'lnlini^,  arrive  le  "6  mm-B  is^i   i ~ ~^  >. 

..Ue  le  27  oetobre  1857,  peDdm.  re.i.te„ce  de  1«  d>e  iou,m«„u„./w».r«t. 

i^Sell^lt^      J  l««s  »,  fens,  p«p,itoi„  dun  ,ie„  i„di,i,  du  dit 
.»m.„Ue  ,a,lle  .  ,e„d.  a  r.p„I.„,  p.,  ..«  a„  4  ^ 

_      Bt  «0D8ider.n«<,„  |„„  mime  que  1.  dite  e»n,m«n.ol«  tripaiu,,  „VurMt  u. 

ckUoue.  .,ee  U  dite  Pri»ille  G«u,  „  p.,.  i„di,i„  j^  j;,  i^lS'™  t!! 
~m.  de«».ue  propr.  par  le  iicU  d.  „  «„.  u.  »,.it  p.,  2rdlrd  " 

nrr        """""T"  "  ^  °'"'  ''"'°'  ""'  ft""  «'  remL  qui  et 

J'  Et  considerant^pe  Paction  en  partage  da  dit  appelant  e^t  bien  fondle  en 

la  due  Pnsclle  Godin,  et  qu'il  y  a  erreur  dans  le  jugement  rendu  par  la  Cour 
.Sup^neure  i  Sorel   le  16me  jour  de  septembre  lil!,  qui  a     nv^J "a^^^^^^^ 
appelant .  ,^^tte  Cour  casse  et  annuUe  le  dit  jugen.ent  du  16  SepCbr     875 
etprocedant  a  rendre  le  j«gen,ent  quWait  du  rendre  1/ dite  Cour  Supir  e„,!' 
renvoie  la  defense  en  droit  produ>  par  le  dit  Pran^oia/Qodin,  arridre-gmnt^; 
»t,m.  en  eette  caa«,,  et  conda.ne  le  dit  Fran^oiS  Godin  ,  '..^rZ^Z^LH 


'Dissentient^  L'Hon.  M.  le  Juge /Monk." 


A.  Germain,  for  appellant.  '^ 
Mathieu  &  Gagnon,  for  respondent 

(8.  B.) 


Judgmient  of  S.  C.  reversed. 


Ti^tftfeffNoTSSff. 

^     I  Art.  1336, 0,  0. 


Jair  1329, 1331,43^0^ 
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MONTREAL,  18th  APRIL,  18W. 
Coram  Johnson^  J. 

No.  849. 
McDonald  V8.  Smez. 


Held  :— Th«t  •  note  given  to  «  creditor  lo  induce  lilm  to  «ign  a  deed  of  composition,  or  the  not« 
given  in  renewal  of  (uch  nofe,  i»  null,  and  tbe  nullify  may  be  pleaded  by  the  maker  to  an 
action  by  tht)  creditor. ' 

^\  Peb^CRUm  :-^The  action  ia  brought  on  a  promissory  note  by  the  payee 
against  the  maker.     The  plea  is,  no  consideration,  and  no  right  pf  action  nnder 
\  the  circaiistances.     The  ftcts  are  that  in  1867  the  defendant  panted  to  get  a 
;     composition  from  his  cre«%cir8.«#*hOTi  thy  plaintiff  was  one,  and  the  latter  oon- 
i     sented  to  sign  on  getting  %  deVen^an^'sf  jiote-for  jiis  debt,     When  the  note  was 
.overdue  and  approaching  extinction  b^  limitation,  the  defendSht  ^ve  the  pre- 
/sent  note  in'renewal  of  it.     There  m;e  cases  of  old  date  in  this  country  in  wKlch 
it  was  invariably  held  that  a  man  making  a  composition  with  his  creditors  im- 
plies by  the  nature  of  his  act  that  they  are  all  being  deSlt  with  on  equal  terms,  " 
and  that  such  a  contract  as  4his  is  virtually  a  robbery  pro  tanto  of  the  othei' 
.^creditors.     In  more  recent  times  conflicting  decisions  have  been  rendered  by  the 
Court  of  Appeals,  which  in  their  turn  have  caused  variance  in  other  courts.    In 
1859,  Mr.  Justice  Badgley  decided  in  the  case  of  Grcenshields  vs.  Plamondon 
that  such^a  note  was  null  and  void ;   it  is  reported  in  3rd  Jurist,  p.  240,  and 
was  remarkably  well  argued  on  both  sides.     It  was  taken  to  appeal,  however, 
and , the  judgment  was  reversed  (see  8th  Jurist,  192),  Judge  Aylwin  dissent- 
ing.    The  next  cAse  was  that  of  Perreault  ja.  Larin  (8th  Jurist,  1 95),  in  which 
Judge  Loranger,  against  his  own  individual  opinion,  held  himself  bound  by  the 
decision  of  the  Queen's  Bench  in  Greenshields  vs.  Plamondon,  and  adjudged  the 
note  to  be  valid.     This  was  in  December,  1863.     Three  years  later,  in  Sinclair 
et  al.  vs.  Henderson  et  al.,  a  contrary  opinion  was  held,  Chief  Justice  Duval, 
who  had  succeeded  Chief  Justice  Lafdntaine,  observing  « tfiat  by  all  laws,  the 
transaction  in  question  was  considered  a  fraud  tipon  the  creditors.     It  was'oon- 
sidered  a  fraudulent  acf,  giving  rise  to  nd  action  whatever.    The  English 
authorities  put  it  upon  the  broad  ground  of  being  a  fraudulent  act.    It  had 
been  stated  that  previous  to  the  Code  Napoleon,  this  was  not  the  law  in  Prance, 
but  such  a  statement  wai  incorrect."     Since  that  decision,  the  Coiirts  have  gone 
further,  and  have  held  that  even  the  note  of  a  thitd  person  given  for  such  an 
object  isa  uullity  (see  Pickle  vs.  Prevost,  14th  Jurist,  p.  220)  where  tbe  judg. 
,  ment  was  rendered  by  Mr.  Justice  Mackay.     ThU  judgment  was  confirmed 
jn  the  Queen's  Bench  in   March,    1872,    (18  Jurbt,  p.    314),   and  that 
decision  was  followed  in  anoU^er  case  in  appeal  in  September  of  the  same  year— 
the  case  of  Doyle  and  Provost  (18  Jurist,  307),  and  I  hope  the  point  may  now 
be  considered  settled. 

^y  i^*'  /^  """^  ^^^^  "'^  ^"''  ^'^^  ^"*  *'"«»■  I  »hO"M  not  <^"  to  ^  "tniftlc  by 


TBT  objection  that  the  debtor  was  not  here  pleading  his  own'right,  but  his  own 


v:-.- 
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JfeUuuiUd 
Sent/.. 


Z?;  ~'t»>«'y  't  would  oome  better  from  the  creditors ;  but  the  .n«wer  t<, 
th  8  .8  to  be  found  n  the  judgment  of  Mr.  Justice  Badgley/to  which  ZhW 

Fhlch  exasted  for  some  time  in  Prance  in  the  application  of  the  principle  in^.5  \ 
1       .       JV^  ''^*""**  **»  *^«  °""'*y  «f  "-^J*  »  contract,  «„oaT^ 

f™m  a  r  ^   ?T  *. *'"'""*  ^'^""'^^•^  "P*"»  ^"""*  «'>«»«>d  receive  no  sanction  ^ 

fn,maCourtofJust.ce."     To  ««» the  language  of  Lord  Mansfield  in  Hdrn^        ^ 

V.  Johnson  Cowper,343/«  the  objection  that  a  contract  is  immoral  or  iC.T         • 
as  between  the  plaintiff  and  the  defendant,  «,unds  at  all  times  very  Ul  a  ^e' 

T^f'  »;«  d^f-***".    It  is  not  for  his  sake,  however,  that  the  obje^  L  fa 

Plaintiff  hi      I^TTr  "'  "°"*"'^  ^  '••'  '^'^  J"*^*^  '«'»««'>  ^im  and  the    / 

r  diff.  J  A     u    *  ""*"  '"'•*'"  •'"'"S  a  renewal  of  the  first  one,  makes 

iL^fT"'-         *^*'''"   '^'  •""*  P"^'«''  thc?n?lH»^vatio„,  and  the 
natural  obligation  js  over-ridden  by  positive  law.     I  °should3wi„divid«!  ' 

I  foHow  t?      *"  t"'''  '^l"  ■"=*'""  '■'•'""*  •'°^^'  ""^«'  ♦J'*'  circumstancas^ut  .  ' 
1  follow  the  precedents  in  dismissing  it  with  costs. 

2?MAame;cC- Co,  for  plaintiff.  .        Action  dismissed.         ,    i^.  ' 

i)cfo/-?We/- ,£■  Co.,  fdr  defendant.        ^     '  '"  ^ 

'■ — '■ -,'  ■     ^        -w   J^^  t 

COURT  OP  REVIEW,  1877.  ^" 

'  MONTREAL,  30th  NOVEMBER,  1877. 

Coram  Johnson,  J.,  iMackay,  J.,  R^inville,  J. 

,     .  '..  No.  192. 

DecelUs -v^;  Bertrdnd.  •  J 

The  plaintiff  inscribed  in  review  from  a  judgment  rendered  by  the  Superior  i       '  ' 

Court,  District  of  Iberville,  Chaonon,  J.  ^  ^-^ 

JoHNsoif,  J._The  plaintiff  is  holder  of  a  promissory  note  endorsed  to  him 
after  maturity  by  Langelier  &  Decelles,  in  whose  favor  it  was  made  by  the 
defendant;  and  the  action  is  brought  to  recover  the  amount  of  this  note  from 
themaker.  ThepleaisthatitwasgiventogettheconsentoftheindoiBerstothe 
disohargeof  thedefendant'8brother,-thati8tosay,theoriginalBotewas(forthis  .: 
IS  8  renewal,  which,  however,  makes  nodifference.)    It  was  answered  thahhere 

was  another^nd  a  different  consideration ;  viz.,  that  the  first  note,  which  was  retired 

by  this  one,  had  been  given  by  the  defendant  to  pay  the  balance  of  a  hypothec  ' 


rUUOphlti 


-  . Jflttd^at's  property.    Arcade' DeceDrnT 

the  mdorser,  examined  as  a  witness,  is  asked  what  consideration  was  given  for 
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'J 


the  note,  aiMj  ho  docs  not  prove  what  is  alleged  in  the  pluintiFs  8pecinl  aim»^ 
ntall;  but  quite  another  thing^that  is,  he  says  that  the  consideration  wos 
another  note  given  (not  to  pay  a  balance  as  alleged  in  the  answer),  btit  to  settle  a 
criminal  pro^ution  for  having  mortgaged  the  property  of  another.     If  the 
answer  bad  set  up  this  instead  of  a  payment  of  the  balance  of  ^ho  hypothec,  the 
question  might  hav«  arisen  whether  the  Code  not  having  re|)roduced  the  penalty 
imposed  by  the  Registration  law  for  this  offence,  there  wa/any  misdemeanor  to 
be  compounded.     That  question  was  decided  in  the  nctative  by  the  Queen's 
Bench  about  a  year  ago  in  the  case  of  Montizambcry^v?.  Dumontier,  and 
therefore  the  consideration  mentionod  in  Dccelles'  evLlence  might  have  been 
held  good  ;  for  the  defendant  who  pleads  want  of  con.sideration  calls  the  payee 
as  his  witness,  and  if  he  jyroves  by  him  a  considcratiouif  or  rather  fails  to  prove 
a  want  of  it,  his  note  for  «  value  received '  on  the  face  o^  it  would  be  heM  to  have 
been  given  for  good  consideration.     But  the  fact  is  that  Dccclles  docs  not  say 
in  his  evidence  what  he  says  in  his  special  answer;^!  say  A/s  sjecial  answer, 
for  he  admits  that  tho  plaintiff  got  the  note  after  maturity,  and  is  a  mcriprftl 
mm.    The  Court  must;  therefore,  look  at  the  one  nucstion,  whether  a  not(?  made^ 
not  by  an  insolvent  but  by  a  third  party, 'to  prolSiro  the  insolvent's  discharge, 
18  a  valid  contract.     As  to  the  fact  that  thii'  note  wms  so  given,  tlic  written 
receipt  settles  that.     The  case  of  PrJvost  vfv;   Pi^kel  is  in  point.     That  was^a 
note  given  by  a  third  party,  but  it  is  not  so  stion-  a  case  as  this,  for  hero  th^ 
maker  evidently  knew  all  about  the  niittor.     I  have  given  myaejf  the  troutie  to 
look  over  very  numerous  authorities;  But  in  a  case  of  McDonald  vs.  Senez,* 
\-which  I  decided  in  iMay,  1876,  I  reviewed  them  all.     On  recurring  to-m^nottt i 
in  that  case,  which  were  reported,  I  find  that  I  improvidently  eipressed  tbe-lfo^'^ 
that  the  doctrine  might  Yd  considered  finally  settled  that  such  a  contract, 
whether  by  the  insolvent,  or  a  third  party  on  his  behalf,  is  void.  I  will  merely  say 
now  that  when  I  tui-n  To  the  ^erms  of  the  6Cth  Sectioij  of  the  Act  of  1875, 
even  if  ^t  stood  alone,  withoutTthe  string  of  previous  decisions  both  in  England 
and  in  thU  Country,  I  cannot  conceive  how  it  could  be  held  not  to  reach  pay- 
ments or  promisfe^  of  payment  made  by  third  persons.     The  argument  of  Mr. 
Pagnuelo— ingenious  no  doubt,  and  on  the  surface  plausible— that  the  third 
person  might  have  bought  the  debt  riglit  out,  is  an  assumptidn,  a  fallacy.     The 
words  of  the  66th  Section,  and  the  very  spirit  and  essence  of  the  system  of 
insolvent  law,  reach  not  only  to  the  outward  form,  whether  it  be  that  of  a 
Bale  or  a  .promise  to  pay,  but  to  every  shape  that  such  a  thing  may  be  inge- 
mously  di^rised  to  take.     The  principle  at  botto4  of  all  the  cases  seeun  to  be 
that  every  creditor  assumes  of  right  that  every  other  creditor  has  given  an 
S^ventirely  free  assent,  as  free  as  he  himself  is  giving ;  and  thev  a^^  deceived  if 
someo^hem  allo^^emselves  to  be  bribed  into  consenting.     The  very  heart 
of  the  a^m  wouM  bo  struck  at  by  allowing  any  mere  form  or  disguise  to  affect 
the  character  of  the  tra^otion.    I  will  only  cu^orily  refer  to  one  case  as  show- 
ing how  the  matter  is  regarded  ib  the  English  courts:  the  case  of  Howden 
vs.  Haigh  et  al.,  11  Ad.  &  Ell.  p.  1038.    Lord  Demnan  there,  on  precisely  the 
same  pomt,  said:     "  It  was  argued  that  the  stipulation  did  not  alter  t4e  condi- 


*  Ante,  p.  290. 
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of  ihe  insolvent,  or  give  tbe  creditor  more  than  he  was  entitled  to;  but 
principle  is  that  every  creditor  is  entitled  to  be  on  the  same  fooUng,  and 
n#ne  shall  privately  eiaot  better  terms  for  himself.    So  in  Knight  vs.  Hunt,  ■ 
\ne  it  wu  argaed  that  neither  the.debtor  nor  his  funds  were  prejudiced  by 
Ae  pgreement,  the  Court,  disregarded  th^t  argument,  holding  the  qMstion  to 
'be whether  the  judgment  of  the  creditors  has  been  influenced  by  the  supposi- 
'tion  that  all  are  to  suffer  in  the  same^proportion."        ^5 

/)«»««.*; \^^     i.      1  .    .«.  '  J     Jadjrmcnt  confirmed. 

iJu/iamel  dipQ,,  for  plaintiff.  'H    ■       ^ 

Zacoste  «£•  Co.,  foh4efendant.  * 

(J.K.) 


r      -  COURT  OF  QUEEN'S  BENCH,  1876. 

MONTREAL,  22iiD  SEPTEMBER,"T87e. 

Coram  Domon,  Ch.  J.,  Monk,  J.,  Ramsay,  J.,  Sanborn,  J., 

Tkssibr,  J.     1 

■       .  I  ■       ,"" 

■  '    ■     No.  32.    (         '     ,      ■  .  . 

GUEVRE.MONT, 


1 


AND 


TDNSTALL  at  al. 


Appellant  ; 


RB8PONDBNTS. 


HiLDMBy  Dorton.  Ch.  J..  Monk,  J.,  and  Sanborn.  J.)  that  the  cost-  of  an  elecUon  fea«t.  after 

I'J^T.  *  "  '''P  "^'^"  "'""^••"'  ""^  rcooverable.and,k,MUtheCou^iaUhT 
appellant't  account  was  not  proved.  i       ..ut, 

The  judgment  appealed  from  was  rendered  by  Loranger,  J.,  as  follows: 
.    "  La  Cour  &o.,  &c.  , 

^^  "  Consid^rant  que  par  I'article  (J  de  I'acto  23  Victoria,  chapitre  7,  applicable 
^  au  present  htige,  il  est  pourvu  que  tout  contrat  ou  toute  promesse,  et  toute 
^  entreprise  executoire  se  rapportant  en  aucune  maniere  ou  provenftnt  ou  d6- 
pendant  d'aucune  Election  parlementaire  meme  pour  le  paiement  de  depenses 
i6galesourexeoutionde  tout  acta  legal  sonfnuls  on  loi;  / 

"Consid&ant  qu'il  appert  par  le:compte  mfime  du  demandeur  et  pa/ I'en- 
"  quote,  qu'il  reclame  la  sommo  do  $345.96  pour  preparation  d'un  festii/d'ilec 
"  uon   valeur  de  liqueurs  et  victuailles,  ayant  servi  a  ce  festin,  et  vJt  loyer 
deshcuxdufestia  qu'il  pretend  avoir  et^  donn^  par  feu  Thomas  Mfcartfiy 
"  repr*8ent4  par  les  d^fendeurs  Daniel  &  John  McCarthy  comme  s^s  exifcuteura 
"testamentaires,  aveclequel  Thomas  McCarthy,  IMefenderesse  Dame  Mary 
"Emma  Tunstall  4tait  en  commuiRut^  de  biens,  ft  la  suite  de  leleotion  du  dit 
•'  Thomaa  McCarthy  en  1867,  comme  membre  de  la  Chambre  des  Communes  dd 
Canada,  pour  le  Comt^  de  Richelieu,  et  que  par  1.  loi  qui  vient  d'etre  cit6e  ' 
le  dit  demandeur  n'a  aucune  action  en  justice  pour  soutenir  ladite  reclamaHoa 
"qui,  fht  elle  prouv^  tomlr--   '         '  .     - 


DcecUM 
Ilcrtrand. 


,.^'". '"'«"«  pronjee,  *ombemt JQtta.lejMiuiuiiUit^4iol»(Utf^ltt-lw  prtd^ 
"  t  deboute  et  deboute  le  demandeur  de  son  action  a^«o  diSpens."  .  ^P 


T 


•i 


^^ 
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Caerrmiioiit 
_      •mi 
tUiUU  et  al. 


DOBION,  C.  J.    An  election  was  held  in  the  County  of  Rioheliea  in  1867  to 

ciMt  a  member  of  the  Uousc  of  Commons  and  a  member  for  the  Local  Ltgisia- 

Mr.  Thomas  McCarthy  waa  the  candidate  for  the  House  of  Commons,  and 


tu 


—Vi    Lj      ^t  'r, -^  •"'*•«>  ^uuws  ui  vommons,  anil         I 

was  Wocted.    Mr.  GuevremoA.  a  brother  of  the  appelUnt,  was  candidate  for     i' 
tbe  Lyd  Legislature,  and  was  defeated.     Shortly  after  the  election  the  elector.         ' 
who  ha^been  favorable  to  Messrs.  MoCarth>  and  Guevremoat  were  invUed  to 
a  banqu^^to  celebrate  the  triumph  of  McCarthy,  and  this  demonstration,  to 
which  elcd^rs.from  every  part  of  the  cotfnty  qpngrcgated,  took  place  on  thii 
appellant's  property.  r  •*. 

The  acUon\  which  is  to  recover  from  the  repre8eiitative8.of  Mr.  MoCarthr 
the  cipenscs  6f  this  foast  or  banquet,  was  brought  several  years  after  the 
expenses  were  inWrred*nd  after  the  death  of  Mr.  McCarthy,  and  was  dismissed 
DJ  the  Court  beh)w,  on  the  ground  that,   under  the  23rd  Vict.  c.  17,  such 

expenses  could  not^be  recovered.         ~ \,  >. 

The  Court  is  un^mous  that  there  is  no  evidence  that  this  bi^hquet  was 

given  at  the  request  o\  McCarthy,  nor  of  any  agreement  or  of  any  prSc  on 

his  part  or  on  that  of  Ms  representatives  to  pay  for  it.    On  J^roUnd  the 

action  must  fail,  and  theUgment  must  be>nfirmed.     The  othM^istion  is  so 

.  important  that  it  is  thouglil  it  ought  not  t?be  passed  over  UTindfiqed,  to  prevent 

any  misconstruction  of  the  Views  of  the  Court.     Unfortunate^*  we  have  been 

unable  lo  agree  on  this  point\    The  majority  hold  with  Mr.  Justice  Loranger 

that  the  expenses  of  a  banquk  tot  the  electors,  given  in  connection  with  an 

election,  do  not  constitute  an^  part  of  the  legitimate  expenses  which  can  be 

recovered  against  a  candidate,  an)l  that  no  action  will  lie  for  such  expenses.    On 

this  last  ground,  also,  the  WjoritV  of  the  Court  would  be  disposed  to  confirm' 

thejudgment  of  the  Court  below.  ^ 

.  Ramsav,  J.  The  first  Lestion  is  as  to  the  admbsibility  of  verbal  evidence 
If  admissible,  it  must  be  from  the  ydmissiqns  of  Mrs.  McCarthy  and  of  the 
two  executors,  and  especis^lly  the  aimission  that  McCarthy  ordered  and  paid 
for  two  casks  of  beer  sentjown  for  thi  use  of  the  guests.  Although  the  naked 
tacts  gfve  rise  to  some  diflflculty  we  ari  not  prepared  on  a  demand  of  this  sort, 
brought  forward  so  long/after  the  tri^nsaction  and  even  after  the  death  of  the 
defendant,  to  admit  paro/e  evidence  to  jistablish  the  claim.   On  this  ground,  and 


;o  whether 


I  would  maintain  the  judgment  of  the 
the  action  is  barred  by  the  Statute  pf 


on  this  alone,  Mr.  Justice  Tessier  and 
Court  belojiv.:^  / 

The  next  question  is  a 
I860.  I  think  not.  Jh^  contract  d/d  not  refer  to  the  election,  though'tho 
tW  eleiStion  was  the  remote  cause  ot"  it.  As  well  might  it  be  said  that  Mr. 
McCarthy  should  no^pay  his  wine  nierchant  because  some  of  his  electors  had 
dined  with  him  the  week  aftor  the  election. 

Tessieb,  J.,  concurred  in  the  v*6ws  expressed  by  Ramsi^y,  J.       -^  - 


A 


Judgftent  of  S.C.  confirmed. 


-4.  G^erwkwn,  for  appellant.    /  \ 

Pagnuelo,  Major  &  BroimeLaud  D.  Z  Gautfker,  fori^ponSents^ 

-      (8.  B.)  I     ,  ' 


"^ 


/ 


*>. 
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MONTREAL,  16tb  SEPTEMBER,  1870. 
C^ram  RAM«Ar.  J.,  Sanbor.v,  J.,  '^„s,er.  J..  Belanoer,  J.l  ad  h 

No.   18. 
"^  '  OIRARD, 


oc. 


A.1D      ■ 

TRUDEL  IT  AL., 


Appellant  ; 


RkspqIiii 


DINTS. 


"    '''"'' '~l'^^.:Z'^^:^:l^'^"'-''"^'>'^^^  t.«,purpo«,ort„;cMn,  .n re.. eiuto.  U  not  .* 
C8t^l!l!nr"^;.     ^''PP*'""'  »P«««5  la  vdrit»ble  question  ainsi :  "  Si  I'iffirmative 

tJc  dr*;.,  J'  "f  """**'*  ;«*  "i^  I'association  des  personnes  pour  faire  lo 
fran!l   f       ""  ""*  ^^^'*^  cooimerciale.    X'appelVnt  admbt  que  le  droft 

Qnekod^^Z  „?/,,?;        "'""^  ""  °"'^**"  commercial  a  tout  trafio 

S^JTtT^l^tir  '"""""^ "  *"^"  "-t^r-'  '--'- 

d^^le^t^LT'l'^  cit6epour«ppuyer  la  pretention  q^ilo  droit  Anglais  consi- 

■  tR^^r^T?  *T"'^""«  ""'*'*'«  commerciule  est  la  cause  de  McKay 

*  Ratherfbrd,  mais  ,1  ne  s'agis^it  paa  dans  cette  cau^e  du  trafic  des  terres  ma^ 

m.n    J  "*"''*  ^^^*  ne  <^0'"»e  aucun  caraotire' communal  Ai^trafie des  terrea 

t6es  nnnr  «'n!i        *J«  ®  ^**  P"^  *!"*  **•*'«*  !««  8o««^'e9  oontrao- 

alS      i!!**"'  *"^"  *»"*  "^  «*'*  ^""^  commerciales,  mais  a«  contraire 
quune  society  contract^e  pour  an  trafic  d'une  nature  coimerciair  ^rS 

MafaUv^ira       /'*f '  ''"'  oontrairesilla  pretention  de  r.ppelaSl 
Tl%   ^n  '  '*'"''  ''  "^  *»"'  '*  P-^"^"  testimoniale  fut  admi^Se,  je 

til  n^t'd     '/-r  T  P"T  ^"^"*^  '"^  ^*-'--  PO"  ^^^Wir  une  promesL 

assoljies.     Lejflgementdont  est  appel  est  en  consequence  confirme.  .. 

2?o«.«cfe(7o.,  for  appellant.   ^  J"ds-nt  of  S.  C.  confirm, 

C^^A.peoffrion,  and  Lon^pH  dk  Dttgns^f^t  respondents. 
(SB.)  .     ^  /^ 


'/n 


V: 


V  ■ 


i>  ::2M 


^   '    hr 


#t/*t  or  qUieN'S  BBNCU,  I876. 


l^BT  OP  QUEBX«  BENCH,  1876.* 

-     »ONf«PAL,  13th  8EPTgM«|5R,  1816. 

Corflm  DoBio.v,  Ch  ./,  Wo»»ir,  J.,  Bamsay.  J.,  Sahborv,  /    T«8«««,  J. 

Oy^E.VIER,  ':       r- 


> 


Arpnun; 


A.NO 


TFIE  MAYOI)(  IT  Ai.  Of  MONTREAL, 


'■i*■^ 

'1 


RnroiiDnTa. 

DoRioN,  -C.  J.  This  was  an/  action  brought  bj  the  appellant,  who  had  slipped 
on  the  sidewalk  in  St.  Jani«i  street  and  broken  |jer  arm.  It  appears  that  the 
level  of  the  street  had  been  loWcred,  and  thi  sidewalk  on  one  side  was  left  higher 
than  the  rond  bed.  This  n/ado  the  sidewulk  more  dangerous  thin  itothcrwise. 
would  have  been.  The  question  is,  whether  the  Corporation  is  responsible  for 
the  unsafe  condition  of  th^  sidewalk.  The  judgment  of  the  Courfbelow  dis- 
J  Hi«8*ed  the  nction,  b^  it  was  not  pretended  that  the  Corporatioikvwould  in  no 
ii^  be  liable— only  that./undtr  the  circumstances  of  the  onse,  dpi^orporatioD 
w|f  not  responsible.  The  Court  here  is  of  a  contrary  opinion,«lnd  holds  that 
there  was  negligence  of  siich  a  gross  character  that  the  Corporation  must  be  held 
responsible.  The  judgment  is  reversed,  and  the  sum  of  8200  damages  awarded 
to  the  appclknt.  ^  .  ^ 

Sanj^rn,  J.,  remarked  that  the  law  upon  this  subject  is  in  a  somewhat  unsatis- 
factory condition,  but  it  would  be  a  great  hardship,  seeing  that  the  power  of 
controlling  the  streets  and  sidewalks  is  vested  in  the  Corporation,  not  to  hold  it 
liable  for  negligence  in  th|yiyect  way  in  which  it  was  held  by  the  present  judg- 
ment.    He  therefore  condoled  in  the  judgment. 

Ramsat,  J.  I  would  not  consider  it  necessary  to  say  anything  if  it  were  not 
for  the  case  of  O'Neil  vs-  The  Mayor  of  Quebec.  *  But  tho^urt  thinks 
th^  case  is  a  precedent  not  to  be  followed.  It  turned  upon  the  fii  that  the 
old  Statute  of  Geo.  III.  was  slill  in  force.  The  question  is  whether  that  statute 
has  not  been  impliedly  repealed.  I  consider'  that  it  has,  and  that  the  rule 
recognised  by  the  commoner.  mi»st  now  be  applied,  namely,  that,  if  a  person 
bound  to  perform  a  duty  dMgta  it,  he  becomes  liable.  It  comes  to  be  a 
question  Mwfeen  the  Corp^3|^i(^  th<j,^roprietor.     The  Corporation  is 

I  lire Jiable  to  the  Corpora- 

indivtdiial  injarcd.    There 

^      '''f  "ide*||L^l^a8  in  a  bad  sUte 

liuh  for  noiwanng  it  made  safe  for 


—    —    --.-r- 

primarily  liable  to  the  public, 
tion,  but  the  Corporation  is  pi 
is  evidence  showing  that  this 
for  months ;  the  Corporation  wai 


5:5^^.-- 


foot  panengera,  and  judgment  mt|st  go  for  damages. 


*  A  CMt  *>W  at  th»argumm,  uuttepOTtsgf 


~T 


'-  .;Si 


M- 


iJ^' 


.    N- 


'r 


~if«" 
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'  t 


TboWWting^KI  the  judgment  of  tho  Court  •—  '      m. 

"a-he'^^un^A  +  con.idering  that  the  opp<4luDt  hath  proved  by  leRallri- 
111  f'"n**''*L^'Ti'"""  °^  •■"  d'^^l^ation.  .nd.  namely,  that,  duZg  the 
«onth^  of  December,  1871,  and  January.   1872,  the  eno;  and  ice  had  bW 

he  aty  of  Montreal  and  that,  on  iho  ej^hth  iny  of  January,  1872,  and  foi"a 

I^  time  prev^o...  .he  .aid  fool^U  ^  in  a  daBgo«,«.  state  f^^  p*r,l,. 

n»Ting  oooasiou  to  uw  the  8a'«ljUf^,liL  ^  r=       » 

"  "^"^  «°""<J«""g  t»"»t||  »^nt««lic.r;u.  stutcrof  aaid  St.  James  Street 

#^rg|iLc  to.t*»6  fact  that  the  roadway  had,  by  tlic 

8c^raWfct  below  the 'level  of  the  footpath  whi<Jhliad 

he  street ; 


WM  mainly,  if  not 
reapotidenta^^been  g 
t«cn  left  «lopi#g  tM 

^   "  And  eofl«d^,j4itSat  the  ap^liant  has  proved  that.  ojT the  said  eigl,th  day 
eorWr'  ''"'  «'-«'«  '^«»'^J  «*"»«  of  thesaid'footpath,  of  which^o 

nST  T  T?'  "'  """'•^  °''  ^  '«"°""'''  «•'«  "«t  ''^h  »•»«  Occident  coat  "^ 
plamed  of «  the  declaration  in  this  cam.^,  by  which  her  left  arm  was  fractured : 

r.,Jf  J""'""^^""?  that  said  accident  occurrcl  through  the  negligence  of  the 
^ndent^n^ot^eepingthesaid^^^^^  ;;^,  ,3  ,,^^ 

-«.L?""*'^Tu"^  **"'!.""'  '"'P^"-^"^'"*  by  law  responsible  for  the  damftg«^ 
«8ul  ,„g  to  the  appellant  from  sai^^iceident,  and  considering  that  th.re  is  erJor  a 
in  the  judgment  rendiredV,y  the  Superior  dourt.t  Montreal  on  the  29th  day  of^ 
November  1873.     This  .Court  doth  reverse  »nd  antul  the  said  judgment  of  th 
•29th  day  of  November,  1873;  :  ■•     *       '"*«•"" 

shn'Iulf'  P«ceedfng  to  render  the  judgment>hich  the  said  Superior  Court 
ttl  nf°il9n"n  ;  ^^  °""^'™°  '^'  ""'-^  respondents  to  pay  to  the  appellant 
in  the  Court  below  as  on  the  present  appeal."     ' 


Th«  if ayo* 

•tal. 


B.  Barnard,  for  appellant. 
JfJioyiQ.  C,  for  respondents.  * 


Judgment  of  S.  C.  revc 


i 


*" 


:  i^-*«fc 


_!Ll. 


^P  .:■ 


'Hr 


2H       A:      COURDCJ^A  , 


POUR  DU  BAifGDE  LA  Rjim^l,  mfs 

, ,    MUNTREAt,  18  SpTEMBRE,"  ^8^7.,  / 

•        .  .     ^^  (Kn  APPEL).         i       /'  A 

Torom  DObion;  Jii^re  en  chef,   iMonk,  J.,  Kamsay,  J.,  Tessieij,  J, 

"         .  •  ''■■:■.  No,  121.      "  ■'■■'-•.  / 

.'        ■  '  ■•■■  .     •  / 

HERMAN  HEYNEMAX, 


IT 


*JOn.\  SMITH, 


•/     AppiiiANt  ; 


iNTiin. 


Jog.  :-Qu'un  d^fendeur  ^t6«or  capias  doit  soulever  in  />»iin«  Hti,.  tous  moyens  r«sultant  de  I'in. 
"  Hvit,  et  qu'll  est  trop  tard  de  le  falre  en  appel.  "  ' 


'guffisance  de 


'ur  ajrrtt* 
raffidav 


•.Le  16  fevrier  dernier,  (1877)  les  intim^s  ont  fait  arigMr  I'appelant  aur  un 
bref  de  capias  ad  respondendum,  eman^  sur  I'affidavit  r^rdduit  a  la  suitQ  de 
cfe  factum.  L'appelant  a^  arr§t^  et  edns^uemment  a  re9u  signification  per- 
sonnelle  du  dit  bref.  II  a  donn^  le  cautionnement  ordinaire  pour  garantir  qu'il 
^omparaitrait  le  jour  du  retour  et  1^  dessus  il  a  ete  mis/en  liberty.  Le'lerm'ars, 
jour  du  rapport  du  retour  en  cour  du  dit  bref,  le  dit  appelant  n\  paa  comparn, ' 
ni  ce  jour-la,  ni  apris;  et  aprds  enqugte  par  defaut,  ji^ement  a  ^te  rendu  contre 
le  dit  iippelant,  qui  avait  laisf^  Iq^province,  ainsi  qu/tl  appert  par  I'enqugte.  II 
n'a  pas  rep4ru  depuis.  /  *    . 

Trols  moisap^es,  I'appelant  instituait  lepr^sei/t  appul  qu'il  appuie  sur  les 
ipoyens  suivantS;:  '^Z       i  / 

'>lo.  Parce  qu'il  n'appert  pas  dans  quel  districj/la  cause  a  <5i^  institute. 

2o..^,iyQe  que  I'affidavit  senible  avoir  it<5  fait  parub  nomme  George  Flanagan, 
i«neur  de  livfes  de  la  cite  et  du  district  de  iMoi^rdal,  niais  n'indique  pas,  tel  que  , 
'■  requis  parl'article  798  du  Code  de  Procedure,  que  ce  monsiour  etait  le  teneur^ 
df  livres  dcs  de^andeurs,  ou  leur  commis  o]4  leur  repr^sentant  I^gal,  ou  qu'il 
^ait  r^llement  autorise,  en  aucunc  fajon,  4/fuiro  tel  affidavit.  - 

3o.  Parce  que  I'affidavit  n'indique  pas  d'ou  precede  la  crdanco  ^^  Vintime 
contre  Tappelant.  / 

4o.  Parce  que  I'affidavit  ne  dit  pas  comment,  quand,  ou,  oude  quelle  mani^re 

les  deux  cents  piastres  etaient  dues  par  I'appelant  4 1'intime,  mais  declare  seule- 

"m6nt  "que  Herman  Heyneman  de  lajsiteet  du  district  de  Montreal  est  per- 

.  "  sonnellemeut  endette  envers  les  dem^ndeurs  en  une  somme  exc^dant  quarante 

"  piastres,  savoir  en  la  somme  d«  deux  cents -pi^tres."  -    - 

5o.  Parce  q^e  I'affidavit  ne  donn^aucnne  d^signMicn  i/i  I'appiEslant. 

_      6o,  Parce  qup  I'affidavit,  en  autt^nt  que  I'all^gu^  de  aoostraction  et  de  dissi- 

^patien  dea  biens^f/effets  de  Tappeliintest  concemtf,  n'est  pas  conforme  1  Tartiole 

798    du  4(;ode    de  Procedure,  leijuel  veut  que  le  d^posant  jure  poBitivement 

oomme  t}6  /ait  actuel,  que  la  liartie  soustrait  et  dissipe  ses  effets,  et  non  paa 

^geulement  qu'il  a  tout  lieu  de  flr^ir<». 
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•^°*  1?  \°*  ^"®    l'»ffid«V»t  est  sous  plusieura  autres   rapports,  absolument  HeyMmn 
irr^nher\et  illegal,  et  insuffisant  pour  permettre  aux  inti'm^s  d'avoir  et  de      «  •J.k 
■oatenir  letir'eopta*.    '  ;  ""*'• 

A  I'enoobtre  de  oes  all^gues  les  lfltim&  pr^tendirent  que  I'AppeUnt   ue 
^rtUpaa  Jt^intenant  soulever  ces  moyeris,  n'attaquer  en  aucune  mariidre  la 
BoffiMnce  de^  Taffidayit  -  U  aurait  pft  le  faire  a  I'origine  de  la  cause,  par  une    ' 
l>et%tm,to  quash ;  mais  ikfs^  tfop  tard  de  le  faire  eu  appel,  aprds  que  ju-ement 
a^ttfrendu  par  dtfaut  contre  l^ppelanV 

Lea  Intim^s  oiterent  les  autorit^s  suivantes  : 

Hogan  &  Gordon,  2  L.  C.  J.  p.  162  ;  Chapman  &  Blennerhasset,  2  L.  C  J 
p.  71 ;  CP.C.  art.  819 ;  M  &  W.  Eeports  Vol.  5,  p.  30 ;  U.  C.  Q.  C.  Rep.  t  2 
p.  385. 

Les  pretentions  des  Intimds  ont  ^t^  maintenues  pftr  leffbunal,  et  I'appel  a  dte 
rejet^.  e  '  .  , >" 

^.J-.^e«€r,pourrappelant.  Jugement  confirmd. 

X^e^cKe/euiWc  <fe  Cw.,  pour  les  in  times. 
yj;E.  Lef.  Db  B.)  .,  . 

'  ■  -  -  %  ■ 

SUPJ^RIOB  COURT,  1877. 

■'-;■'■■      ^*-       MONTREAL,  31ST  OCTOBER,  1877.- 

In  Review. 


Coram  ToRSANCE,  J.,  DoaiON,'jt^^INVILLE,  J. 
.  No.  666. 

Beardye.  nowOoj^  and  Thornton,  Petitioner. 


"It 


H«Lt.:-Th.t  .  demand  for  aj»lgntteAt  under  th^n.oIvent  ActM875.  will  be  set  Mide  .mlo«  it  be 
SLme  due'  *  "  *''  '•"*'"'""*  ''•^^  »«  '^^  «"»  "••'lUties  generally  .»  LT, 

TOBBANCE,  J  :    This  is  an  appeal  from  a  j^ent  in  insolvency,  given  in 
the  District  of  Montreal,  on  the  1st  September  last.  On  the  8th  of  June  last  the 
pJaintiffmade  a  demand  for  assignment  upon  the  defendant  under  the  Insolvent 
Act     The  defendant  within  the  delay  presented  a  petition  to  have  the  demand 
rejected.  Among  other  reasons,  he  urged  that  the  debt  upon  which  the  plaintiff 
based  his  claim  was  not  due;  that  the  plaintiff  had  no  reasonable  grounds  for 
njaking  the  demand  ;  that  defendint  was  solvent,  and  had  not  ceased  to  meet 
his  habihties  generally  as  they  beciline  due.    The  petition  was  rejected  as  not 
proved ;  hence  the  appeal.    W«  find  that  the  debt  upon  which  the  plaintiff 
founds  hiB  claim  was  not  due.    It  was  given  to  him  at  a  abort  date  for  his  con. 
T^mence  as  rtpresenting  a  debt  assumed  by  th*  «efendant  and  payable  at  a 
touch  longer  date  under  a  written  agreement  and  undertaking  by  the  plaintiff 
ttat  the  note  now  in  question  should  be  renewed,  and  tiie  debt  so  assumed  by 
the  defendant  was  r«»lly  not  exigible  untU  a  later  date.    It  was,  therefore,  not 
correct  for  the  plaintlff^,^  in  the  affidavit  which  necessarily  preceded  the 
depand  for  assignment,  that  the  note  he  based  his  demand  upon  was  ««.«  due. 
His  oonnsel  endeayprs  to  get  over  the  difficulty  by  citing  O.g  1092.  by 
b.«fa  an  msolveui  cannot  Olliui  the  benefit  of  a  term  of  paymW.   It  is  fiuiber 
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Befkfd 

vs. 
Thomson. 


\ 


necessary  to  consider  the  charge  against  the  defendant,  that  he  had  failed  to 
meet  his  liabilities  generally,  as  they  became  due.  We  do  not  find  this  charge 
made  out.  On  the  contrary,  we  find  no  proof  of  a  defhult  on  the  part  of  the 
defendant  such  as  would  meet  the  requirements  of  the  insolvent  law.  He  had 
two  or  three  small  accounts  unpaid,  but  the  creditors  were  not  pressing  him 
This  we  find,  notwithstanding  the  prbof  of  considerable  pains  tiiken  by  the 
plaintiff  to  discover  evidence  against  the  defendant  that  he  failed  \  to  meet  his 
liabilities  generally  as  they  became  due.  I  hold  that  the  creditor  4o  seeks  to 
avail  himself  of  this  provision  of  the  Insolvent  Act  muiig^ring  himielf  strictly 
within  the  letter  and  spirit  of  the  law,  if  he  wishes  by  its  means  to  icompel  an 
•assynment  byadebtor.  For  my  own  part,  I  do  not  consider  itinecessWy, 
under  the  circumstances,  rigidly  to  investigate  whether  the  defendanl"  was  then 
insolvent.  1  have  examined  the  testimony  with  this  view,  and  I  am  not  vet 
satisfiejl  that  he  was  ;  but  I  am  satisfied  that  the  charge  against  the  defendant  ' 
that  he  failed  to  meet  his  liabilities  generally  as  they  fell  due,  has  not  been 
mjade  out.  This  is  the  unanimous  opinion  of  the  Court,  and  the  petition  of  the 
defendant  is  therefore  granted,  setting  aside  the  demand  for  assignment. 

r-^^jr^-^  /.,..._  '  Judgment  reversed. 

Creo/rion,  for  plaintiff.  ° 

T.  C.  .Bw^/er,  for  defendant. 

(J-K.)         _     ;       . 

COUE  SUPERIEURE,  1877. 

MONTREAL,  9  OUTOBRE,  1877. 
'  Coram  BELANaER^  J. 

No.,1108.       /  ■ 

Guyvs.  Nomiandeau. 

Juo«  :-Que  les  .axes  municlpales  de  l.cit*  de  MontrtM  ne  sont  prcscriptiblcs  que  par  trente  ans. 
La  demanderesse  comme  subrogee  aux  droits  de  la  Corporation  do  Montreal 
poursuivait  la  d^fenderesse  pour  les  arrerages  des  taxes  municipales  remontant 
au  dela  de  vingt  ann^es. 

A  I'encontre,  la  defenderesse  plaide  que  les  taxes  municipales  de  la  cite  de 
Montreal  ^taient  preseriptibles  par  cinq  ans,  et  cite  I'art.  2242  du  C.  C.  qui 
se  rapporte  aux  arrerages  de  fruits  naturels  et  civils. 

^  Centre  ces  pretentions  la  demanderesse  cita  I'art.  2242  C.  C.  et  dit  que  la 
prescription  est  une  stipulation  de  droit  6troit  dont  les  dispositions  doivent 
etre  apphqufos  rigoureusement  et  qu'cUes  ne  sauraient  etre  etcndues  d'un  cas 
a  an  autre. 

La  Cour  adopte  linterpr^ation  de  la  demanderesse  et  lui  accordc  jugement 
en  disant  que  la  pretention  de  U  defenderesse  n'etait  support^e  par  aucun  teste 
de  loi.  *      .  • 

DeBellefeuille  &  turgeon,  avocats  de  ]«  demanderesse.    \  £l 

.Bonm  <fe  ilrcAamftaa/^,  avocats  de  la  defenderesse  t 

(B.  Lbf.  dk  B.)  '■  ^ 

'Celt  la  preaiire  dfeciaion  rendue  dam  la  jurUprudence  canadicniw  sur  fee  sujet. 
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COUR  SUPERIEURE,  18T7.  / 

/•MONTREAL,  13  NOVEMBRE,  1877. 

.Coram  Taschebkau,  J.  '°       ' 

No.  2147.  °  . 

Brennan  Vs.  McAnnqlli/. 

''""''~»^M:il!!m?H!/''!l""  '°  '"*"'•"'"'  "*  ^""P*-  "  '^^'Procitg  de.  tort,  ne  pent  «tre  opp«*, 
par  1  <!p<mx  d«fendeur  poor  demuder  le  renToi  de  I'Mtlon.  "PP«,«« 

rl!'''  ^^'^TT^*  demandeur  poursuit  son  Spouse  en  s^paratioJ  Je  cortos 

«on  man   seat  lu..m6me  rendu  coupable  d'adultdre,  qu'U  a  maltrait^,  etc.,  etc 
a  d^fenderesae-en    plusieurs  occaaions,  pourquoi  elle  demande  1^  renvii  ie 
iacUon.    Le  demandeur  rfpon*  en  droit  a  oette  exception.  \ 

tiantfr;!  "T^Wt^  **"'  '"  dtfenderesse  n'a%ue  pas  que  son  mari 

i?Ll!ir"^  •-i"^*^'"'"  "*"""•'"'*'  "»'  "'"«"  J**'«°"»e  pent  demander 
la  ^t.on  de  m^^^  adultere  du  mari.    Art.  188,  C.  C.  VMais  serait-ce 

L^^^  "/  <"o,fc  Pai^que  ceci  autoriserait  la  dtfenderesse,  pouranine  en 
s^parauon  de  corps  pour  cause  d'adultere,  4  demani^er  i  renidde  Taction. 
11  J  a  des  autont^s  graves  au  contraire.-  Elles  sont  citees  i&ans  2'BoUeux,  page 
tlJl  f'^f''^^*  ,2  dp.  manage,  No.  415  et  seq.  Mai/7rai«)n  me  simUe 
ftirev^ir.  da°sl«pla.doyer  de  la  d^fenderesse,  deux  caispour  1.  i,rononcer 
S  .?*  corps  d'ayec  son  mari  au  Ueu  d'une  seulXi  apparaissail  par  la 
declaration.    Je  cite  Demolopibe,  loc.  cit. ;  ^ '^ 

JIa^^  T"  **•'*  ^*'"°'*  "*"•*'  '''"''"°  ^*  *•*"  cotd/a&ulteres;  ou  l.icn,  ils  se 
prod  guent  reciproquement  toutes  sortes  d'injurJ,/d'exces  et  de  sivices 
Voii  notre  fait^  Eh  bien  I  je^dis  que,  non  ^ul^ent  les  textes,  co.nme7e 
cro«  1  avoir  ^tabl..  commandent  de  prononcer  la  fcation,  mais  qu'ainsi  e 
veulent  encore  les  principes  et  les  plus  hautes  Xnsiderations  do  morale  et 
dint^rSt  public.  Qu'est-ce  done  que  la  s^paratioXe  corps?  C'est  en  m^con- 
naitre,  selon  mot,  le  caract^re,  que  de  n'y  voir  q/,^ne  reparation,  ou  un  refuge 
au  conjomt  opprim^  qui  m^rite  la  protection  de'ld  justice.  La  separation  de 
carp-.  Bans,  doutese  propose  I'int^ret  des  ^ux,h'interfet  principalemeaMe 
I^pouxoppnme  j'en  conviens;  mais  c'ost  aussi,  n,  I'oublions  pas,  une  instil  V 

^^t     I^*'!     "i*'  **";  ""  P™^""^  '*  *~"  ''^"^  ^"^  «"»"'^.  J«  t«°  ordre  de  la 
iTen' Jdl''  ^''^  ^P«"' ^"«««°t-"«  ^galement,^upables,  ^galemc^  odieux, 
i!L  T!""'"'  prononcer  la  separation,i8i  vo,is  reconnaissi  que  la 

vie  commune  n'es    pour  eux  qu'un  enfer,  et  pou^^a  soci^t^  qu-„n  LSdale 

c«  '.r?''  V  "n^"**  "*^''*  P"**"" '  '"  »H  <»«^<'«»  to»*  ^^rtie 
ces  situations  lorsqu'elles  nous  r^vdlent  dWconclliables  haines:  ^'ConWit 
enim  ut  ex  his  nonnulli  ad  mutuas  insidias  procederent,  veneniiqiie  etX 
quibusdam.  qu«  lethalia  essent,  uterentur.'    La  ioveUe  140estjKen  vieiUe. 

tif.  ont  eiev4  entre  eux  une  double  barri^ni;  pa^e  quil  y  a  enfin.  dan.^ 
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I, 


firennan 


/ 


I' 


proofs,  deux  causes  de  s^pt^ion  au  lieu  d'une,  tobs  en  concluez  qu'il  ne  faut 
pas  du  tout  prononeer  la  sepa^WSStt  I  J'en  conclus,  moi,  ail  contraire,  qu'il  faut 
donblcmeiit  la  prononeer."  "  » 

Je  n'h^sitc  pas  ik  adapter  cettc  opinion  de  Deniolotabe»  que  li  jurisprudence 
fran^aise  a  entioremcnt  support<:-e,  (Voir  Sirey,  Table  g<5n^rale,  page  181  et 
Table  deccnnale  de  1851  a  1860,  page  539,  et  les  decisions  cit<5es  par  Demo- 
lombe,  loc.  cit.  No.  416),  et  j<|i  d^ide  que  la  d^fenderesse  ne  peut  en  loi, 
pour  les  fails  par  elle  alldgAes,  gander  purement  et  siraplement  ledeboute' 
de  Taction.    E^ponse  en  drftit  maintdnuc  et^ccption  rcjct^c. 

^.  P.  ^^x^ow,  procureur /du  demandeur.  . 

Chs.  de  Salaberry,  proodreur  de  la  ddfenderesse 

'   ^"'•'^•^  1  '  (         "  • 

■5    \  COIqR  S0PERIEURB,  1877.         I 

MONTREAL,  16  NOVEMBRE,  1877. 


/ 


Coram  TAscjtltEREAu,  J. 

-V  •  ,    ■ 

Ho.  1949. 

# 

Dansereau  vs.  Archamhault  et  al. 


JuoB:-Queqnandle  mariet  la  femme  aeparSe.'de  bieng  gont  toug  aeux  pouwuirig  et  qu'une 
condamnation  conjoJnte  et  goUdairo  est  demand«e  contrechacun  deux.unecopie  dubref 
et  de  la  dtelaraOon  doitetre  laigg^ei  cba«ua  d'eux. 

Pee  Curiam  :— Bans  cette  c^se,  le  deinandeur  poiirsuit :  •' Fran^qf^ 
Xavier  Archambault,  de  Montreal,  Ecuier,  avqcat  et  Octavle  St.  Louis,  epouse 
separ^e  de  biens  par  contrat  de  mariage  du  dit  F.  X.  Archambault,  et  le  dit 
F.  X.  Archambault  pour  autorisor  sa  dite  epouse  i  I'effet  des  pr^sentes  et 
condut  a  ce  que  ces  dfiftndeurssoient  conjointement  et  solidairem^nfe  cbndamnes. 

Une  seule  copie  du  bref  et  de  la  declaration  a  eteservi^  aux  defendeurs  4 
leur  domicile,  en  parlant  a  une  personne  raisonnable  de  letir  famille. 

Exception  a  la  forme,  des  defendeurs,  basee  sur  I'insuffisance  de  I'assigna- 
tion,  en  c*  qu'nne  copie  devait  etre  servie  h  chacun  d'eux. 

Cette  exception  4  la  forme  est  bien  fondle.  Le  dcmandeur  s'est  appuye  sur 
I'artiole  67  C.  P.  C,  mais  je  ne  vols  pas  que  cet  article  vienne  a  son  secours. 
Be  droit  commun  (art.  59  C.P.C.)  une  copie  doit  gtre  laisseo  4  chacun  des 
defendeurs,  et  I'article  67  permet  de  laisser  au  mari  la  copie  pour  sa  femme  et 
voila  tout.  La  cause  du  Trust  and  Loan  Co.  vs.  McKay,  ^  L.  C.  R.  465,  ne 
s'applique  point.  La,  le  defendeur  n'etait  mis  en  cause  quk  pour  assister  son 
epouse.  Quelques  auteurs,  copiant  Jousse,  donnent  &  entendre  qu'une  seule 
^opie  suffit,  mais  la  jurisprudence,  en  France,  tant  sous  I'ordonkiance  qu0  sous  le' 
code,  est  au  contraire.  La  question  est  on  np  peut  mierfx  dis^utee  par  Merlin 
Eepert.  v.  Surencbires,  p.  545,  v.  Separation  de  biens,  p.  431.  Je  cite  aussi, 
Dalloa  Report,  v.  exploit,  No*  375,  378;  do.,  do.,  v.  Frais  et  depens,  No.  778, 
et  V.  Cassation,- No.  1151 ;  aussi  2  Boncenne,  prooed.  221 ;  1  Boit^rd,  proc^d. 
135,  et  Rogron,  tel  que  cite  par  les  codifioateurs :  Bioohe,  pioced.  v.  femme 
mariee,  No.  4^  et  seq. — Sur  un  jugemcnt  obtenu  oontre  la  femme,|et  ses  biens 
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et  al. 


mob. hers  et  »»  bien.  immobUiers  ne  peuvenUla-  paa  fitre  yendus?    E«t^ 

g«  eUe  nV  paa  le  droit  do  oomparaitre  a  la  den..nde  a^pai^Zt  dl^t^     "^  "•'"" 

>.  „  '       ,  ■  •'^*o«Pt»on  a  la  forme  maintenue. 

1-. //.  *!>/e/)Aens,  proc.  du  dtefaandeur. 

Arckambault  &  David,  procureurs  du  defendeur        -  ' 

(JK.) 

■    s:  -    -  ' .     ■  ' '    ■■■"::■• 

>      :  COUR  PE  CIRClJlT,  1877. 

'  r      V         •     J'^^fTREAL,  IS  IfOVEilDRE,  1ST7.  ^  .       .^     ;,      ^ 

Coram    DoRlON,  J. 


Major 


No.  4876. 

vs.   CJtartmnJ. 


ces  da  tribunal   an  domiZ  ^  h^^^     '^'^^  ***  "  "*'**^"'*  ^^P"** '«  "eu  dee  t,^: 
exception  ^TfZeXi^r  ««  ^.m*'.?""  •**  •"°"'"""'  ''"""«""  '•«»  *^ 

-;   ■      S;,^^^^'""'""  "'*♦  •""  ""  '^'^  '»*«'^.  «"-  'e  -•  .ie  ..Art.   Wdu  Codedei 

LWtiop  ,ncotte  c^„,eest  dirig^e  contro  un  h«i«sier.  en  recouvretaent  de^ 
f  qu  il  en  avait  coiite  an  demandeur,  pour  r^parer  lea  ^nr,  T^l-   •        7 

^  (•)VoirO.P.C.,»rt7«,no.6,etart296.  ~~ . 
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M^Jor 
Ckvtnnd. 


de  rju-tiole  22  du  Code  de  proe^dora ;  qu'il  est  uniquement  offioMr\de  la  Cour' 
et jrajtt,  competel,  a  8«s  ordretet  injonotions,  «t  n'a  aaouq  droit  k  iWa  nquis 
p£r  Mt  article.       , '*      V  /  \^ 

i/a»tf«f,  pour  le  demaDdeurT  I 

Ouimet  &  OMoctdf, , pour  le  d^fendeur.,  ^ 

■...  .  (J.O.D.)  ■  ^•-~ — ^x,         -.        '  ■    -'W''  :'    '\ 


•    CIRCUIT  COURT,  1877. 

;       MONTREAL,  2hd  NOVEMBER, 
-       CoraW  TOBBAKCE,  J. 

■   No.  5406. 

;      ,  '  Major  vs.  Boucliir. 

i  BAiLipr— Notice  op  Action— Pcblic  Officeb, 

Hud  :-Th»t  a  btflilT  is  net  a  publicofflcer  entitled  to  a  montli-g  no'^ice  of  action  under  C.  C.  P.  a 

The  plaintiflF  claimed 'fro'm  the  defendaq^,  who  was  a  bailiff  of  the  Superior 
Court,  936  for  damages  suffered  by  the  fault  of  the  defendSiAt,  who  had  failed 
to  make  aneffectiye  service  of  a  writ  of  summons  and  declaration.  By  his 
failure  the  plaintiff*ad  to  pay  tfee  co-'ts  of  an  exception  a  la  forme  and  to  with- 
draw his  aetipn. 

Augi,  at, the  argumeitt,  s^id  he  was  entitled  to  a  month's  notice  of  the  action 
underC.  C.  P.  22.  ,, 

The  Court  hold  that  tlie  bailiff  was  not  entitled  to  such  notice.* 

Tu  »r  I       n       ,..«.;  Judgment  for  plaintiff. 

ittc.«aAo»,  for  plaintiff. 

/  ilu^^,  for  defendant.  . 

/  (J.K.)       ' 


I 


SUPEftlOR  COURT,  1877.  ' 

-    \^..  MONTREAL,  3l8T  OCTOBER,  1877.     -^  . 

-■  ■■  In'Review.  ..  /      "' 

Torttm  Torrance,  J.,  DoBioN^  J.,  Papineau,  J. 

In   re  BeauUeu,  Insolvent,   and  Diipuy,  Assignee,  and  Beaulieu  et  al., 
Petitidfners,  Contestants.  • 

Journeymen— Wages— Privilege.  •         '\ 

H«LD  :-  Tliat  Jonrneymen  have  no  privilege  nnder  the  Insolvent  Act,  1876,  on  the  proceeds  dl 
tbe  sale  of  boolc  debt*  for  tiie  payment  of  tlielr  wages. 

Torrance,  J.     This  js  an  appeal  by  the  assignee  from  a  judgment  in  in- 
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says  th-at  clerk,  apprent^^^^^^^^^^  "  "  '^'  "'''^'  '^  '^'  ^'^"  ^'^^'  2006^ 

.^d  wi^'^^^  ;xr  n:r  r:'r ''^^^ 


X 


Inn 

BeauJtoa 

and 
Dupaia, 


J.  Alpliome  OMmc<,  for  petitioners. 
T.  '«fe  V.  C.  Delorimier,  for  assignee. 


Judgment  rcverseil. 
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CIRCUIT  COURoi  1877. 

MONTREAL,  2»d  NOVEJIBER,  1877. 

,   Cor.m  Torbance,  J. 

:■■  No..  384^-.    .. 

'  Choguet  \8.  Hart. 

t'ourt.  .     ^•*^**®^'»'*'' within  the  jurisdiction  of  the 

The  action  was  to  recover  the  siimrtf  aoR  a  .  . 

against  the  landlord  for  the  bad  con7i;^^^^^^^^^^  ^T^  '^  ''''  *^"«"^ 

recover  «25,  and  that  the  lease  C'^ZdJ,  T^^^^^^^  T?"""  '"^  *« 
tion  rf6.Ztnato.Ve,  on  the  ground  th^.-i  ^^;,^«^«°'^^°' P>««ded  an  excep- 
rescind  a  lease  ofVre^ises^oTral^tfv:^^^^^^^^  ba^o  Jurisdiction  to 

Jasti  eSainvIle'fn  anill^teTT''^'  ™P^'*  the  jurisdictipn,  and  Mr. 
Jane)  A.  D  llVe  in  It       "^     ^^^^^      tho  Superior  Court  No.  105,(8 

this  court  had  jurisdiction     I  111"  r^^^^^^  court^in.ilarly  held  that 

trary,  the  party  bbj  hn  driwB  tcHHwHtt- tfac^8u|)eripf  Cfturt 
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where  the  last  decision  woold  not  give  l|iai  a  hearing.     I  am  aware  that  these 
decisions  are  inconsistent  with  McGinnU  ▼.  Borteman,  14  L.  C.  J.  224. 

^      \  Ekoeption  dismissed. 

Jelli,  Biique  &  Choquet,  for  plaiiUff.  ' 

I^utre,  Doutre,  Robidonx,  Hutchin$on  dc  WaVctr^  for  defendant. 


J 


\: 


pOUR  DE  CIRCUIT,  1877. 

MONTREAL,  18  DECBUBRE,  1877. 
Coram  Rainville,  J. 


\ 


Bame  Josephine  E.  Wood,  vs.  LionSte.  Marie,  et  Lion  Ste.  Marie,  opposanfc 

jDoa  :— lo.  Que  la  ddpositlon  •CAompagnaiit  lef  oppositions,  au  dteir  de  I'article  68S  du  Code  da 

ProcMure  Civile,  pent  itte  Msermentde  devant  on  commissaire  de  la  Cour  Sup^rieure : 
2o.  Que  cette  ddposiUon  pent  Ctre  assermentte  et  refue  derant  un  eommissairo  liSsidant 

dans  nn  district  voisin  de  oelui  oil  I'opposltion-a  tit  enrtgistrte ; 
3o.  Que  les  moti  "Commissaire  C.  8."  sent  une  indication  suffisaote  de  la  qnblitA  da 

commissaire  ; 
SenMt  qn'il  n'est  pas  nicessaire  d'^Jouter  le  npm  du  district  oik  td  commissaire  ezerce  *«s 

pouvoirs. 

L'opposant  en  cettc  cause  oppose  la  saisie  de  ses  bi^ns  mobiliers,  et  demande 
la  nullity  de  cette  procedure.  Le  montant  rdclam^  par  le  href  d'ez^cution  ^tait 
plus  6\ey6  que  le  montant  accordd  pur  le  jngeme'nt,  lequel  a  ^t^  rendu  ik  Mont- 
real. L'opposant  demeure  dans  le  District  de  St.  Hyacinthe.  Les  faits  de 
I'oppodlipn  sent  support^s  par  un  affidavit  re^ u  devant  un  commissaire  r^sidant 
dans  ie  district  de  St.  Hyacinthe.  La  Demanderesse  fait  motion  pour  faire 
rcnvoyer  I'opposition  pour  les  raisons  suivantes : 

lo.  Parccque  I'oppQsition  n'est  pas  aecompagn^e  de  I'affidavit  ezig^  par  la  loi ; 

2o.  Parceque  la  dite  opposition  u'appert  pa^  avoir  €t6  asserment^e  par  aucune 
personne  ayant  droit  d'assermenter  dans  le  district  de  Montreal ; 

3o.  Parceque  les  mots  "  Joseph  A.  Archambault,  commissaire  Gv  8;;"^li'ip- 
diqu^nt  pas  que  le  dit  Archambault  eut  le  droit  d'assermenter  la  deposition  de 
Topposant; 

4o.  Parceque  le  dit  Joseph  A.  Archambault  n'est  pas  un  commissairl  deJii  % 
cour  superieure  ayant  juridiction  dans  le  district  de  Montreal,  et  que  I'asser- 
mentation  qu'il  a  faite  de  l'opposant  est  nulle  pour  les  fins  de  cette  cause ;  ~r 

5o.  Parccque  I'affidavit  ^u  soutien  de  cette  opposition  a  6t4  fait  et  assermente  ^' 
h  Marie-Ville,  dans  le  distript  de  St.  Hyacinthe-  v 

.     Per  Curiam. — La  deposition  peut  6tre  re^ue  devant  un  commissaire  de  la ' 
cour  superieure.    La  loi  n'Qblige  pas  que  I'affidavit  soit  donne  dans  le  district 
oil  I'opposition  est  cnrcgistree.    Ce  serait  oblige!  les  justiiiables  a  se  d^placer 
sans  raison.    Je  considere  que  la  qualite  du  commissaire  est  suffisamment 
designee.  -  * 

-  \  "Motion  renvojreiV' " 

Longpri  &  Dugas,  procureurs  de  la  demanderesse.  ^^    "'  - 

Zareau  <£;  Zeieu/,  procureurs  de  l'opposant. 


(g.  n.) 
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SUPERIOR  COURT,  187t. 

MONTREAL,  7th  NOVEMBER,  1877. 

Cortim  n.  E.  TaI^cuereai:,  J. 

.   •  !  ■  No.  1397./  ■■"■■,    ^ 

to  the  BuSr        '         II  ■"  order.topreveat  the  tier,  .qi«>jiogoTer 
to  the  p  .,nt.ff  the  amount  which  he  has  been  condemned  to  pa,  unZ  .  iX 
mentdulj  served  on  the  her,  .«.«•.  The  service  of  this  petition  hlLTJir^' 

»j  nave  raised  the  prehmmary  objection  that  their  powers  ende.1  -.'♦i.  ♦i.'^ 

.  serviceUbad      Th       r/         '"l  "«""'*  '^'  ^''''''"'''  »"«^  ^  '"o'^  that  sui 
«  sernce  IS  bad.     The  petition  is,  therefore,  dismissed.  , 

-B«M«„e<fc^«M««e,  for  plaintiff.  /        V       ^''•♦•"° '*>«»«^- 

-Coran<7er  «fc  Co.,  for  petitioner. 
(SB.)  _ 


m 

d 


m. 
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\.  SUPERIOR  COURT,  1^77. 

M0NTREAI;,.7th  NOVEMBER,  l(n. 


Coram  H.  E;  Taschbbeau,  J.    '^  '  I 

■;.-■■■,.■  \  -      •      ■  ■ 

^^0,  1082. 

Westcott  et  vir  vi:  Archambmtltet  al  =^ 

PMCuEMm-The  (i«f.nd.nl,  liM  .  dihto™  excpUoo   .skin.  f„r  .k. 
Sf°°  f 'k  °*"."°'"  ""P'""--"' «  power  of  .Co'.;     tJ;«' 

/i^:^.^«e,fbrplaintifis.  ,^^  ^^^^^"^^-"••t^ioed  with  cos^ 

Xoran^gr'tfe  (fo.,  for  defendants.  , 


(8- «.; 
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SUPERIOR  COURT,JjB77.  ^ 

<  MONTRBa'l,  7th  NOVCUBER,  1877.  ^  . 

Coram  JI.  K.  Tabchbreau,  J. 

f 'hevalier  vteCuviUier  eta]. 

UlLU:— That  an  icoouiit  unnuxtalnrd  by  Toucbart  wilt  not  be  rpjvotcd  on  motion,  when  It  U  ettab- 
llslipd  by  affldavlt  that  tbe  Tuuohen  are  In  the  poasoMion  of  third  part^. 

Per  Curiam  : — This  is  a  motion  to  reject  an  -aceonnt  filed  by  La  Marquiso 
de  Bossano,  one  of  the  dtffendants,  with  her  pleft  to  tlio  action,  which  is  one 
asking  for  an  account,  on  the  ground  that  it  is  wholly  unsupported  by  vouchers,- 
An  affidavit,  however,  has  been  filed,  establishing  that  all  the  vouchers  are  in 
the  possession  of  third  parties.  Under  the  circ.uinstancesj  I  niu«t  reject  tl»e 
motion,  but  without  cohtK. 

.      3Iotiou  rvjeoted. 
Doutre  «t-  Co.,  fur  j-laintiff.  • 

Bethune  «f-  Bet/ninc,  for  defendant.  La  l^Iarqnise  de  Bjtssano. 

(s.  B.)  .  .-  • 


r-r 


SUPERIOtt  COURT,  1877.   »       * 

.MONTREAL,'' Oth  XOVKMBER,  1877.      * 

Cornwall.  E.  Ta^chereau,  J.  *  " 

\  y'  Xo.  686.  ...        ■ 

/  '  \  --^^  ■       '     ■ 

/    Duhamcl  et  ah,  vs.  Duclos,  at)d  Duclos,  T.  S.,  and  PerrauH  et  vil-,  opposants. 

HiLD. :— That  ail  opptiaition  qftn  de  diitraire  to  a  Miznrc  ofmoTeableii,  aeized  in  the  poMetdon  ofthe 
party  opndemned,  wlllj)*  dliralased  on  motion,  If  tbe  allegations  fail  to  aet  out  any  speclflo 
title  and  do  not  sk  ii|i4  poBseMlon  in  the  pppoiants. 

Per  Curiam  :—[PKid^  is  a  motion  to  dismiss  an  opposition  afin  de  dittrain  in 
tbe  case  of  a  seizure  of/  moveables,  on  the^ground  that  the  all^ations  art  vague 
and  uncertain.  Tho/fbings  have  been  snzied  in  the  possession  of  the  tiert  taiii, 
the  party  condemo^d,  and  there  is  Bo  allegation  of  adverse  possession  in  the 
opposants,  and  ^  allegation  of  apiy  specific  title  to  the  property,  thetfi  being 
nothing  bat  tfie  generil  allegatipo  that  the  opposants  are  proprietors.  l\annot 
hesitate,  therefore,  to  grant  tms  motion,  and  the  opposition  is  consequently 
dismissed.*  /  /  »  \ 

'  Opposition  disinisBed. 

Duhamel  &/Co.yfyf^p\&iat\ffs. 

A.  A.  Ami,  for  oppesants. 

/     (8.;bO  ^" 

,_M^iin>lar  motibn  was  granted  (following  tbia  jadgment)  by  Papinean,  J.,  on  the  39tb 
of  December,  1877,  in  No.  2464— Currie  etal.  vs.  Delorme,  &  Delorme,  opposant.  (Reporter's 
note).   ■        ;■    .     ..  ,■  .     .  ,        .    ,  '      , 

\  '  '  '  /' 


i^.e^par^  a'^^^L, 
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CIRCUIT  ^^OURT,  1877. 

MONTREAi/oth  NOVEMBER,  1877. 

'Conhji  Torrance,  37        \  ■« 

.  ^  ■'  ■   '   /  I   ^''-  ^■♦w'  ...  '   '    '  ■- 

La^ciiU  dt  Construction  dn  Coteau  St.  Lom»  y„.  hlleneuve. 

r     A  buliaiDK  «K)«»«»y  dUtributed  Iti  lot.  of  t«od  by  •  Hragt  au  .ort/Chl«h  ...  . 

«lln.ee  elemeirt  In  It.  eon.llt«tlon.  '       '"•  "*  '  ■«'<>"<««'y  •'  "ubor- 

duo^bvfel"*''^'  '^"'"k"*^1  fro»  tl.cye„d,n.  «90.10  for  instalment,  and  fines 
duo  b,^  „  „,embcr  of  ihc  Sopgf.     The  defendant  had  signed  the  oridi- 

tS^^VT  ."i"!  '^'"^  «33C  payable  in  monthly  pajmenU  of  |4  eneh 

JIw"'  S'.'^f  °'!"»>;«f''"«d  •«  by-laws  Nos.  2,  7,  H.  20,  as  supporting- 

torV'l  .b\  M  V.  "".  ^-  ^'";"''''  "P-  ''-  ""'^  "'sued  that  the  "  ^age al 
P.J'r        '*"",f['''"'^  ""''  di«tribuf  d  among  the  members,  was  illegal 
l-iB  tCRiAM:-The  Court^is  not  prepared  to  Support  the  pretension  of  the 

defendant  as  td  the  tirage  an  sort.    The  ehance  of  ;;  .leatori  g<in  ia  a  sLon! 

is  a.!:tai:tt  the'S:^*::"  '-  '-''  ' ' ''■     ^^  ^^^  «'^-  ^™-  ^^^  court 

D         '■  -^    i.      .  .  Judgment  for  plaintiff 

-SoKry««i)^,  for  plaintiff.  ^  "r  piamun. 

VtV/eneMpe,  for  defendant.-      '  .       .  '  "^ 

(J-  f)  -  1 


SUPERIOR  court;  1877., 

MOVTREAL,  30tii  NOVEMBER^  1877! 
Coram  Torrance,  J.     - 


.".,■'  No.  330.  '  ^  ■  / 

Larue  vs.  FraserJ 

„  Ji'r"*'*"lT  *"  ''*^'"  *^^®'  «'«n>«g«<ii«»ed  bj  plaintiff  by  re«K,n  of  the 
non-dehvery  to  h.m  of.  ht^head  of  tobacc/which  he  had  bought  at  .n  auot  Ln 
«,le  bad  by  the  d.f.„d«nt  on  the  6th  July,  /sTG.  The  tobaJwa.  adjud^  t^ 
thepl.mt.fffor  the  pnceof  |80,  on  which  b^paid  .t  the  time  of  the  sale  i  d^V 

giyen  By  the  defendant  thnt  hn  ^.d^tot^kwow,  and  thrt  the  srtielFirM  ^Id  as  it 
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f 
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waa.  This  was  denied  by  plaintiff,  and  it  any  rate  he  denied  that  h«  hearJ  auoh 
queation  or  anawcr.  The  defendant  sbld  at  the  aalb  a  quantity  of  unclaimed 
goods  by  direction  of  the  Grand  TrunlA  Kailway  Company  after  d««  advertiae- 
,  menti  in  conformity  with  the  atatute.  '^he  tobacco  was  worth  in  the  market,  If 
duty  VM  paid,  over  88U,  and  if  unpawi  ihuob  Icaa  thab  the  amoaoi  bid  by  Uia 
plaintiff.  '  '  /<     \  *       -''  * 

Per  Clbiaji  :— Tlio  defendant's  ple||dod  among^other  things  that  he  sold 
the  tobacco  in  question  for  ^  5f8clp8cd^|rincipal,  nariiel|,  the  Grand  T^nk 
Itailway  of  Canada.  This  if'oleAriy  prove!  Ho  sajrs,  therefore,  that  hi  is  not 
liabje  himself  as  he.  was  only  ail  agent  knbwa  as  snob.  Fisher's  Digest  vo. 
Sale.  N       '    "        " 

The  rule  is  fo^nd  in  Bateman  oa  AaotipiiB,,and  is  of  an  elementary  oharaoter. 

I^ink  it  should  be  applied  here,  and^  tVe  first  plea  of  the  defeadant,  which 

Ipeoifioally  raises  the  point,  will  be  maintained.         . 

'  i  .  Aotion  dismissed. 

J,  Loranger,  for  plaintiff. 

f.  .Bu^/«r,  for  defendant;  '       *^ 

(J.  K.)  ■  '  • 

SUPERIOR  COURT,  1877.  ; 

.MONTREAL,  13th  SEPTEMBER,  1877. 

).;  Coram  ToBBANCB,  J. 

No.  661, 

Cartier  to.  Germain. 

ltRLD;-4[  Tlio  demand  fortpcurlty  for  oo«ti  under  lection  39  of  the  Iniolvent  Act  of  1876  must  tw 
^■de  within  the  ordinary  delay  oi  four  dayi  after  the  return,  and  if  the  Tkcation  intenrene, 
the  motion  for  accurity  must  be  made  within  four  daya  exolnaire  of  Taoatlon. 
3.  The  rule  laid  down  in  leotion  39,  reiiuliing  tbeiniolrent  to  give'^iMODrlty  (br  eoiti,    ii 
without  qualification. 

The  plaintiff,  instituted  an  action  of  damages  for  slander  agunst  the  defend- 
ant, returned  into  Court  on  the  3fd  July,  1877.  The  plittntiff  had  made  an 
assignment  under  the  Insolvent  Act,  of  date  the  13th  October,  1876. 

Lareau,  for  the.  defendant, made, a  motion  for  security  for  costs  under  the 
Insolvent  Act  1^75,  s.  39. 

L.  O.  Loranger,  for,  plaintiff :— The  motion  comes  too  late,  and  should  have  been 
made  within  four  days,  Murepvcr,  this  is  an  action  for  personal  wrongs  wtich 
does  not  fjiU  into  the  estate  of  the  ibsolvent,  s.  63  of  Insolvent  Act,  and  there- 
fore the  rule  in  s.  39  does  not  apply.  '' 

Pkb  QtTBiAM  : — The  motion  comes  too  late,  and  should  have  been  made  within 
four  days  after  vacation.  I  need  not,  therefor^,  say  anything  as  to  the  other 
reajson  of  the.|>laintiff,  but  it  may  be  said  that  the  rule  in  s.  39  is  witliout  quali- 
.fioation,  and  may  have  been  <  made  simply  because  th(i  ipsolviat  had  been 
divested  of  his  entive  estate.  - 

ik>ran^er,  for  plai  I  tiff.  "  "'/ 

Xareau,  for4efendaDt.       >  :      .     v 

,  ;■  (J.K.)  ■  /■; ;^;// ■: / ■     -,      -l  /    ■■■ '.  ■. -  '  ■       -  .■ '  ,■ 
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CIRCUIT  COURT,  1877. 

MONTREAL,  IOtb  UCTOBKR,  1877. 

^^081.  TORBANCI,  J. 

McGibbon  ct  al.  n.  Mc^  et  *.ir. 

WiM— HotrSEIIOLD   EXPENBES— LlABtLITY      .  - 

refer  to  IIm  follo.mg  lathorilie.:  4  Demoloube,  pp.  4.6  n  4  B     T™3l 

1836,  I,  41M.  Demolemb.  ..;.  lh.t  m.  .if.  „igbt  be  deelared  d  S'kT  j 
to  the  wedifor,  .6t  „  .  e»>..,ue.eo  of  .  »Hd.„",  or  o7..  I  ^  {  ^°°'i 
«bHg.«o.  .bid.  .0.1*  be  :i^  to  .,„  X^ZL'^^T^ 
of  Ih.  Code,  b.t  b,  dilfereot  moli™ of  .bieh  i',o„ld  belonTtotb.  W     ^ 

ItlsLV^lJ^  '"'      """  ^■"■'- «»«•«.  .loneif  ooj;' 

L.  N.  Benjamin,  for  plaintiffs.  jfudgtnent  for  plaintiffa. 

Greenihieldi,  for  defendants. 

(J.K.)  "        ..  .^ 

/  COURT  OP  REVIEW,  1877 

V  MONTREAL,  24TH  OCTOBErt,  1877 

Coram  Johnson,  J.,  Belangee,  J.,  R^iNvaLB,  J.       /    " 

•No.  1799. 
Abbott  VS.  Macdonald.  *  .       - 

■r^,  to  .be  Sopre..  Co„„  .od  ..ted  to'b.„  .^ ^Tj^ 


■f- 
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Abbott 
MacDoualif. 
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COURT  OF  KEVIEW,  1877. 


/OHNSON,  J.,  who  rendered  the  judgmont  of  the  Court,  Raid  that,  notwith- 
standing thoprohibitioa  of  the  Provincial  Act  37  Victoria,  c.  6,  eaacting  that  the 
pliriy  inscribing  for  review  shall  have  no  appeal  to  the  Queen's  Benoh  if' the 
jwdgment  inscribed  againstr  is  confirmed,  the  subsequent^  legislation  fcf  the 
Federal  Parliament  (38  Victoria.c.  1 1)  constituting  a  Suprem6Court,  and  defin- 
ing Its  juhsdietion  under  powers  specially  conferred  by  the  Briti.«H  North 
America  Act,  1^67,  gave  by  its  17th  Section  an  appeal  ta  the  Supreme  .Court 
from  an  fiftnl  judgments  of  the  highest  court  of  final  resorf,  whether  such  court 
be  a  court  of  appeal  or  of  original  jurisdiction.  The  Court,  therefore,  unanimously 
held  that  such  an  appeal  would  lie,  and  granted  the  motion  to  have  a  day  fixed 
for  entering  security.     The  Court  further  held  that  the  right,  as  far  as  the 

T"'fLl?'*'^'"  •'  concerned,  tvas  limi^d^ouly  by  th|  excision  qf  cases 
under  *2060  in  amount.  '  '  " 


Abbott,  Tnif,  Wothersponn  d:  Abbott,  for  plnintiff. 
Loranger,  Lorangcr  &  PlUetkr,  for  defendant. 
-    (J.K.)  V       ■     ____^_^        .' 

*  .  ^     

SUPP]RIOR  COURT,  1874. 
MONTREAL,  3l8t  MARCH,  18t4;, 

Coram  Beaudry,  J.  .  ' 


Motion  granted. 


,•■■■/. 


Xoad  vs.  Noad.     '^f  '  ■-.., 

^m.lX'„T.h    ,    ^  ^r  '"'  ""**"■""*  *"  **^  Superior  Court  .dmlniBtering  the  l.w 
Z:J^Uc:j^::^Z::'n:^'-  •""""'■"^  «U-CourttOpron„u„colUopin*.o.upon 

<!  &.„?!«      "'j".*"""™"'  •»<»  to  pronounce  it«  opinion  on  the  questions  .abmltted. 

SlC^lr  i     f  n^'TI""  ""'"'  •'»"'""«'«'"'  »f  «he  termsof  .  wlU. re  regulated  by  tlm 
law  of  the  domicile  of  the  tesUtor  where  he  nalcei  «ig  will  ii»'««i  uj  me 

4.  Under  the  folloiying  clause  of  a  will  the  legatee  i««imply  a  fiduciary  legatee  ortrustee 

Sf^r.-;™    r^  !   1'"!?^  •""*•"  '"«'««o  »H.  inverted  by  my  executor,  in  United 
-  f„!l~*'°'TTA^      •'*'''"'''"**''''*'""''*»'«»*''>«>«>n«J«tobeiMnedinhi.'nameand 

tnereallegateeand  proprietor  qfthebondp.  >    " 

'^"  trartV"""'' '■*'*''**'""'"''*"''' •^"'•* ''«™"d  ■  •'«'^'«' tftte  trustee  mlro^ 

i  *  o7a'Vp.^'!.rt.!^wr„'"'''*I:!  ''f**"  «J«'Po»Itthebond..or  their  proceed,,  in  the  band/ 

I  »«">»'»  terms  of  the  will,  nnlci»fi»u<iapdcoUu.ion  were  proved. 

:\>rhe  facts  of  the  case  and  proteedings  will  appear  by  the  following  docu- 
ments remiitpd  from  the'Cnurt  of  Chancery  in  Ontario  : 

In  ClfANCEEY.  ^  V  ^ 

NOAD  »».  NOAD.  -  " 

K!'^!;ir'^"'^m  Tf  ■""  f"'  !'*'°'''"^  •?*  .*''*'  '"t  "ttinp  of  this  Courf,  atKingiito^ 
.„L_.>.....  ^-  =^    .  _^    William  Street  Noad,   suing  by 
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M-™  ^'w**?!?"  "."^  "«»  friend  .g^nst  WUliam  Street  Noad  .nd  hia  sister 

oliL     Ti^t^     r  *•*  "*'*'  *'"''"  was  domiciled  in  the  Pro4no6  of 
Q^bec^and  he  d.ed  so  domiciled  i„  the  month  of  August  following  the^a^ing 

T      'i     *     "^  t»»««e  t«nd«'to  Messrs.  CampbeU    &  Ca^aels    banker  at 
U.  S.  Army,  stationed  at  some  American  Fort  in  the  Western,  Country   »nS 

the  w';"^T  ''""  i"  ''/'*  '""*  «^'^'^™"'  '»'°  -^^  '-ding  in  oS  wUh 
the  w.fe  s  father,  on  whom  ihey  are  wholly  dependent  for'suppSrt. 

them  L  r?^  ^  "*  ^^"^  ^•"'''  ""^  '••«  "^^  P««««ds  being  remitted  to 

them  they  held  the  money  at  the  credit  of  W.  8.  xNoad.  who  drew  uton  U  for 

hSr  L  kT  ''^^'T'".  ''*  ""'"^  '^^  *••«  ^-^  into' the  name'f 
annS  I'  ^';.  ^"•^,T'''  wh^Aereupon  assunfed  the  control  of  it,  and,  having 

Toronto,  handed  over  the  remainder  to  W.  S.  Noad  himself,  who  used  it  frhl 
terrofZle.      T  .^'^^^'^  P'^^  ^•^"^Mn.  Kirkwo;d  was  aware !  th 

TnoJ  t-   ?r' JT-S.  '•^'•^  '^«  ^'W  "^'^^oo-  'tf'«r  the  testator's  death. 
^SmV^^  T^f    '''"IT  '""^'*'  ''>"  ^-  S-  ^>d  was  a  trustee  of  h^ 
In  ?J     ^  •'•^  «»»  •^™n'  «"d  M,«.  Kirkwood  having  the  notice  she  had  was  to  b^ 
conmdcred  as  hable  to  make  good  so  much  of  the  money  as  had  pated  ttooli 
^[^'''''Y^^^fT^^^^  and  it  was.con^ea5ed  on^r;^ 

6  EniT     f-  •''  r?^  ^"  *«  ''^  "^J"^^  ''^  *•»«  ordinary  pnnijlt 
ot  Jlinghsh  l^w  administered  by  this  Court.  ' 

n-lL"^^'^?  *^  ""'  ^°'*'*''  "*  *''«*•'"«  of*'**  argument,  that^I  was  not 
called  upon  to  enter  into  the  nice  and    difficult  quLion  L  to  wheZr  . 

ttn  Z:rr  "1"^'^"**''  ""'"""•'•^  ^^''^  ^5-  aquestlon  of  c^'Lt 
^rdtr  "\^"  l7  "^  *^*  '*"'"••'"«  ''f  theiestator,  which  was  to  bt 

lllTrra^.'  ^"^""^  '"•'^"^^^  ^^*^--'  0^  *^«^-^-  »-  appli- 
We...,W,  T:L.!^^7T?r  '  ^^^^^^^^^^ 


.     586 ;  Guthrie's  Savigny,  p.  233. 
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All  that  I  can,  therefore,  do  at  present  ia  t^f  make  snch  an  order  as  will  lead  to 
the  ascertainment  of  the  law  of  the  Proviuuce  of  Quebec.  The  mode  of  doing 
this  which  was  suggested  at  the  Bar  was/by  stating  a  case  for  the  opinion  of 
members  of  the  Bar  of  the  Province  of  Quebec,  and  were  this  a  casct  in  which 
infants  were  not  coheemed  I  should  haye  been  willing  to  accede  to  this  pro- 
posal. But  the  plaintifis  being  infanta  and,  as  such,  peculiarly  under  the  pro- 
\  tection  of  the  Court,  I  conceive  that  I  /am  bound  to  do  all  I  can  to  secure  an 
authoritative  exposition  of  the  kw-npoQ  which  their  rights  in  this  suit  must  bo 
determined,  and  I  think,  thierefore,  I  must  direct  a  case  to  be  sent  uod^^  the  pro- 
visions of  the  Imperial  Statute.  22  &23  „Vic.  clap.  63  for  the  opinion  of  the 
Superior  Court  of  the  Province  of  Quebec. 

This  enactment  expressly  provides/that  any  Court  in  Her  Majesty's  Dominions 
may  send  a  case  for  the  opinion  of  ii  Court  sitting  in  any  other  part  of  Her 
„  Majesty's  Dominions,  and  this  Coqtt- would  be  bound  under  its  provisions  to 
Mswer  a  case  sent  for  its  opinion  by  the  Superior  Court  of  Lowio'  Canada. 

I  apprehend,  therefore,  there  will  be  no  difficulty  in  obtaining  under  it  a  deci- 
sive determination  of  the  question,  of  Foreign  Law  upon  which  the  judgment  of 
the  Court  must  (depend.  .    t    :        ^ 

An  order  lias  been  drawn  up  iind  a  case  settled  accordingly.  The  practice 
under  the  Imperial  Act  of  Parliament  referred  to  is  stated  in  Daniel,  Chancery 
Practice,  p.  10  and  12,  and  ab  instance  of  its  »pplioation  is  shewn  by  the 
case  of  Logan  vs.  Princess  of  CSooey,  30  Beav.  63?. 

!  ;      Order.  •• 

This  cause  coming  on  for  examination  of  witnesses  and  hearing  at  Kingston  on 
the  twenty-eighth  day  of  Maich,  oif^  thousand  eight  hundred  and  seventy-three, 
upon  hearing  what  was  allured  by  counsel  for  both  parties,  and  upon  hearing  the/ 
evidence  of  both  witnesses  then  examined  : — 

This  Court  doth  order  that  a  case  be  prepare^  setting  forth  the  facts  appear- 
ing in  the  evidenpe  so  taken,  as  aforesaid,  and  that  such  case  and  the  questions 
as  to  the  law  of  the  Pirovinoe  of  Quebec,  arising  out  of  the  same,  be  settled  by  a 
judge  of  this  ^ourtjfor  the  pqrposeof  ascertaining  whether  the  defendant,  Louisa 
Mary  Kirkwood,  is  liable  to  the  relief  prayed  against  her  by  the  Bill  ip  this 
cause ;  and  it  is  fttther  ordeted  that  such  case  and  questions,  when  so  approved 
and  settled,  be  remitted  to  Her  Majesty's  Superior  Court  of  the  Province  of 
Quebec,  sitting  at  the  City  of  Montreal ;  and  Her  Majesty's  said  Superior  ijourt 
IS  hereby  respectfully  requested  to  give  its  opinion  on  such  questions  upota  the 
Law  of  the  Province  of  Quebec  administered  by  the  said  Superior  Court  as  are 
applicable  to  the  facts  to  be  setlbrth  in  the  said  case,  the  said  case  beingso 
remitted  pursuant  to  the  Statute  of  the  Imperial  Pariiament  22  Imd^S 
Victoria,  chapter  63;  and  this  Court  doth  reserve  .the  consideration  of  further 
directions  until  after  Her  Majesty's  said  Superior  Court  for  the  Province  of 
Quebec  shall  have  given  its  opinion  on  the  said  questions  of  Law.  ,      g 

23rd  December,  1873.  '    ^ 

■  !  (Signed^      A.GRANT. 
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Case  roB  Opi.yioN  or  SuPEKioB  CouBT. 

Case  under  the  Statute  of  the  Imperial  Parliament  22  and  23  \Victoria, 
chapter  sixty-three,  for  the  opinion  of  Her  Majesty's  Superior  Cou^  for  the 
Province  of  Quebec,  sitting  at  the  City  gt  Mon«reil :—  \     . 

1 .  Henry  John  Nood,  dccjased,  whilst  domiciled  in  the  Province  of  Quebec, 
and  on  the  twenty-third  day  of  July,  one  thousand  eight  hundred  and  ekyentj, 
made  bis  lust  will  and  testament,  which  is  admitted  by  all  parties  to  hav#  been 
duly  and  sufficiently  made  and  executed  according  to  the'law  of  the  said  jProv- 
ince  of  Quebec.  '  * 

2.  The  said  testator  afterwards,  in  the  month  of  Au<!;ust,  one  thousand  eight 
hundred  anS  seventy,  died,  still  domiciled  in  the  Province  of  Quebec. 

3.  .The  said  will  contains  a  bequest  in  the  words  following : 

7  "  Sixthly,  I  hereby  give  and  bequeath  unto  my  brother,  William  Street  j||ad, 
"the  sum  of  three  thousand  dollars  currency,  which  said  sum  I'hereby  dir^i^to 
"  be  invested  by  my  executors  in  United  States  Government  bonds,  bearing  irK 
"  terest,  and  the  said  bonds  to  be  issued  in  his  name  and  to  be  forwarded  to  him,'"' 
"  to  be  used  for  the  support  and  maintenance  of  his  family." 

4.  The  testator  left  surviving  him  his  brother,  the  defen  Innt,  William  Street 
Noad,  who  was' then  and  also  at  the  date  of  the  will  a  p-ivate  soldier  in  the 
United  States  Army,  living  apart  from  his  wife  and  family,  who  were  then  living 
in  Ontario  Snd  wore  dependent  for  their  support  on  the  wife's  father,  the  said 
William  Street  Noad  making  no  provision  for  them. 

5.  The  executors  of  the  said  will  were  domiciled  in  the  Province  of  Quebec. 

6.  The  said  ^eoutors  invested  the  sum  of  three  thousand  dollars,  as 
directed,  in  Unifc?!  States  Government  bonds,  and  transmitted  the  bonds  to  a 
banker,  who  was  the  duly  authorized  agent  of  William  Street  Noad  at  Toronto, 
in  the  Province  of  Ontario. 

7.  The  said  agent  afterwards,  by  the  direction  of  William  Street  Noad,  caused 
the  said  bonds  to  be  sold  and  converted  into  cash,  and  held  the  money  so  produced 
as  the  agent  and  for  the  behoof  of  the  said  William  Street  Noad. 

8.  Subsequently  the  said  fund  in  the  hands  of  the  said  banker  and  agent  was, 
by  the  direction  of  th|^  said  William  StreetNoad,  transferred  into  the  name  of 
Louisa  Mary  Kirkwojd,  a  sbter  of  the  said  William  Street  IJbad,  who  paid 
thereout  certain  debts  of  the  said  William  Street  Noad,  t^,  wjio  after- 
wards handed  over  the  remainder  of  the  money  to  William  Street  N6ad  himself, 
with  the  exception  of  a  small  sum  still  remaining  in  her  hands. 

9.  William  Street  Noad  applied  the  whole  of  the  said  legacy  to  his  own 
purposes,  and  no  part  of  it  was  applied  to  the  support  and  maintenance  of  his  ' 
family,  except  two  small  sums  of  money  which  he  gave  to  his  eldest  daughter^  one 
of  the  plaintife.  '    ' 

10.  The  said  Louisa  Mary  Kirkwood  derived  no  benefit  whatever  from  the 
said  money,  and  she  acted  as  she  did  at  the  request  of  William  Street  Noad  and 
from  a  feeling  of  regard  and  kindness  for  him. 

11.  The  said  Louisa  Mary  Kirkwood  at  the  timi  aha  rtHwiyH  ^he  gaid 
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money  had  heard  read  tfce  said  will,  and  knew  the  terms  of  the  said  bequest  of 
the  said  legacy  to  the  said  Willian^  Street  Noad.        / 

12.  The  saidiWilliam  Street  Noad  is  insolvent./^  * 

The  opinion  of  4he  Honorable  Her  Majesty's  S^or  Court  for  the  Province 
of  Quebec  sUtin^^t  the  city  of  Montreal  is  requestcji  with  reference  to  the  law 
of  the  said  Province  of  Quebec  as  administered  by  that  Court,  and  so  far  as  the 
same  IS  applicable  to  the  facts  set  forth  in.tbe  above  case,  in  terms  of  the  Statute 
of  the  Imperial  Pariiament  22  and  23  Victoria,  chapter^  sixty-three,  upon  the 
following:  "  .   ,,        .  ' 


QCKSTIONS. 


.<?». 


^.v 


\^ 


1.  Is  the  saW  Vuisa  Mary  Kirkwood  liable  according  to  the  law  of  the 

Province  of  Quebec  to  make  good  to  the  family  of  William  Street  Noi^  so 

^  much  of  the  money  produce  of  j|jp  said  legacy  as  so  came  to.h^r  hands  as  Hforc- 
said?  •  "     '-' 

2.  Was  there,  according.to  the  law  of  the  Province  of  Quebeo„any  trust 
created  which  would  eotitle  the  wife  and  children  of -William  Street  Woad  to 
follow-themofieyinto  Mrs.  Kirkwood's  hands,  and  to  make  her  liable  directly"  to 
them  for  having  disposed  of  the  money  by  Noad's  dirtction  in  the  manner 
stated  ?        ,       " 

3.  Did  the  said  bcquest/aicording  to  the  law  of  the  Province^jf  Quebec,  give 
to  tlie  family  of  Williap  Street,  Noad  any  right  to  control  the  application  by 
him  of  the  particular  bonds  handed  over  to  him  by  the  executors,  or  the  produce 
of  these  bonds,  or  is  the  direction  contained  in  the  said  will  as  to  the  support 
and  maintenance  of  the  family  of  the  legatee  tb  be  considered  as  prescribing  a 
mode  of  ilealing  with  the  Jegaoy  when  received  by  the  legatee,  giving  rise  to  a 
mere  personal  right  of  action  against  the  legatee  iaAvor  of  his  fawUy  ? 

•  4.  What  were,  according  to  the  law  of  the  Province  of  Quebec,  the  rights  of 
the  family  of  William  Street  Noad  in  respeiit  of  this  legacy  as  against  any 
person  dealiiig  with  the  fund  as  William  Street  Noad  himself,  and  as  against  any 
person  dealing  with  the  fund  as  WUliam  Street  Noad's  agent  and  by  his  direo- 
tion  and  fqr  his  behoof  with  a  knowledge  of  the  terms  of  the  said  bequest? 

NOAD  vs.  NOAD 

This  cause  and  the  questions  of  law  arising  out  of  the  same  above  stilted  have . 
been  settled  and  approved  by  a  judge  of  the  Court  of  Chancery  of  the  Province 
of  Ontario  as  the  case  and  questions  to  be  remitted  for  the  opinion  of  the  Honora- 
ble the  Superiw  Court  of  Lower  Canada  at  the  City  of  Montreal  pursuant  to  the 
order  of  this  Cdurt  in  this  cause  made,  dated  the  25th  day  of  June,  in  the  year  of 
our  Lord  1873.  N         "7    '  -         *  -  ■■^■. 

\    ^  (Signed,)        A.  GRANT,         ; 
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Petition. 
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To  the  HoDorable  Her  Majesty's  Superior  Cj^utrt  <Jf  the  Province  of>Quebep. 
District  of  Motitreal.  ,     ." 

The  humble  petition  of  Louis*  Mary  Kirkwood,  of  the  City  of  Toronto,  iu  the 
County  ofYork  and  Province  of  Ontarioj,  Widow,    '  ' 

Bespectfully  Sheweth :  ..  i. 

That  by  an  order  of  the  Court  ofChauccry  for' Ontario  pronounced  on  or 
about  th6  twenty-third  day  of  June,  1873,  in  a  cadsc  depending  in  the  said  Court, 
wherein  Florence  Noad,,OraceNoad,  Ella  Noad,  and  EjTth  Noad,  infants  under 
the  age  of  21  years,  by  Christian  Julius  Brown,  then- grandfather  and  next  (riend, 
^^  plaintifis,  and  William  Street  Noad  and  yoa/pelitione\-  areiefendants,  it 
was  ordered  th%t  a  case  should  be  prepared  sett/ng  forth  the  facts  appearing  in 
the  evidence  writtou/in  the  said  cause  at  the  examination  of  witnesses  and  hear- 
ing therein,  and  that  suchfease,  and  the  qufestions  as  to  the  law  of  the  Province 
of  Quebec  arising  out  of  the  same  when  approved  and  settled  as  4'ireoted  by  the 
said  order,  should  be  remitted  to  your  Honorable  Court  under  the  provisions  of 
the  Imperial  Parliament^of  Gxeat  Britain  and  Ireland  22  an(j|  23  Victoria,  chap- 
\ter  si^threei;jfi)r  opinion  upon  such  questions  as  aforesaid. 
V  2.  Tharsuoh  case, and  questions  have  been  approved  and  settled  as  directed 
by  the  said  order,  a4fl  have  been  remitted  to  your-HonorablQ  Coui^t. 
Your  petitioner,  therefore,  prays : 

That  your  Honorable  Court  will  be  pleased  to  appoint  an  jarly  day  for  the 
hearing  of  the  aforemeptioned  case,  and  to  hear  your  petitioner  by  her  counsel 
and  the  other  parties  to  the  said  suit  in  person  or^jy  their  counsel,  and  to  pro- , 
nounce  your  opinion  in  terms  of  the  said  Act  of  Pariiament  upon  the  questions  of 
law  as  admitted  in  your  Honorable  Court  which  have  been  submitted  by  the  said 
Court  of  Chancery  inthesaid  case,  and  upon  such  opinion  being  pronounced  will 
cause  a  copy  thereof,  duly  certified  by  an  officer  of  your  Honorable  Couri;,  to  be 
transmitted  toxour  petitioner's  solicitor  in  thfe  City  of  Toronto  in  torm6  of  the- 
said  Act  of  Parliament,, '  ■-".,.  \ 

And°yonr  petitioner  will  ever  pray,  &c.  \  •  > 

V     ii.  M.  KIUKWOOD. 


■^,      ."4,  ,,  Notice.    '.    _:\,^ /■'-;.■■  ■■-  ■-■.■;--■■-     - 

Take  nottoe  that,  by  the  direction  qf  the  Registrar  of 'this  Honorable  Court, 
we  have  this  day  transmitted  to  the  Prothonotaries  of  the  Superior  Court  of  the 
Provinoe  of  Quebec,  at  the  City  of  Montreal,  the  order  made  herein,  bearing  date 
the  twenty-fifth  *day  of  June  last,  the  Judgment  of  his  Lordphip  Mr.  Vice 
ChancelloK^trong^upon  which  the  said  order  was  niade,  and  the  case  under  the 
Statute  of  the  Imperial  Pariiament  22  and  23  Vict.  chap.  63,  settled  by  hisLttd- 
ship  for  the  opinion  of  the  Superior  Court  of  Quebec  as.  provided  in  jthe  said 
order.         ,  '..   . 

And  take  notice  that  on  behalf  of  the  defendant,  Louba  Mary  Kirkwood,  we 
have  this  day  trai^am^tted  toJMfontreal  a  ifietition  to  tlhfta«i.l  Slapf>rior  Court  in 
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the  manner  proTiJedrfeyThe  said  Act,  praying  the  said  Court  to  hear  the  parties 
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to  this  suit  in  person  or  by  counael,-r»bd  to  pronounce  their 'opinion 'upon  the 
questions  of  law  yfhich  have  beensubmitted  bj  the  Court  of  Chancery  in  the  said 

Dated  this  twenty-third  dny  of  January,  A,  D.  1874.       '      ,       ' 

'•  Yours,  &c.,' 

(Signed,)  SMITH  &  WOOD, 
Solicitors  fpr  defendant,  L.  M.  Kirkwood.' 

To  Messrs.   Campbell  &  Macdonnell,  plaintiffs'  solicitors,  and  to  Messrs 
Mowat,  Maclennan  &  Downey,  their  agents.^  ' 

Peb  Cdbiam  :-Pour  niieux  dclaircir  les  questions  souniises  jo  drois  devoir  en 
intervertir  Tordre,  et  considerer  d'abord  la  disposition  citde  du  testament  de 
Henry  J.  Noad,  et  quels  droits  en  r&ulteraient  en  faveur  de  la  famiUe  du  dit 
William  .Street  Noad.     ,  >  , 

Cette  dispqiition  ne  co'ntient  evideniment/^s  un  fidei-commis  propitementdit 
crfr  dans  le  fidei-commis  il  y  a  avantage^JonV  le  legatnire  premier  nomme  ave^ 
reversion  en  faveur  d'un  tiers,  penddit  quici  -W.  S.  Noad  n'est  pas  indique 
comme  devant  profiter  du  legs  en^uestion.    II  aurait  pu  I'Stre  indirectement 
puisque  le  testateur  lui  donnait/le  controle  des'bonds  en  quesUon  et  qu'U  aurait 
pu  en  employer  le  montant  en  jogeant  et  nourrissant  chez  lui  tons  les  membres 
desafamille.    La  disposition  en  question  rentw  dans  la  definition  da  Mode 
expression  qui  se  prend  en  droit  "  pour  une  clause  qui  modifie  un  aote*d'«prAs 
"un  dvdnement  incertain;  I'U  appelle  ainsi,"  dit  Merlin,  Rep.  vo.  Mode 
^  toute  disposition  par  laqueUe  bn  donatenr  ou  testateur,  ohaigeMn  donataire  ou 
"  Ifigataire,  de  faire  ou  de  doquerWelque  tshim  en  consideration  de  la  lib^ra- 
"  htd  ^ont  U  le  gratifie."    Id  il  n V  a  aacikne  Ubdrali^ont  W.  S.  Noad  soit 
gratifi^,  a  n'y  a  qu'jine  chai^ge  a  liii  impost,  o'est  /employer  le  montant  des 
bonds  on  obligations  pour  le  soutien  de  sa  famiUe,  iins  mSme  lui  en  attribuer 
auctine  part  pour  son  administration,  et  de  fait.  U  n'y  a  k  rien  de  plus  qu'une 
disposition  de  la  nature  de  oelle  mention^  en  Part.  869  du  Code  CivU,  qui  se  ' 
lit  comme  suit :   "  Un  testateur  pent  ^tobKr  des  l^gataires  seulement  judiciaiies 
"  ou  simply  ministres,  pour  des  fins  de  bidnfaisanoe  ou  autres  fins  pennises'ct 
"  dans  les  limites  voulues  par  la  loi.;  il  peut  auisi  remettre  les  biens  pour  les  mgmes 
"  fins,  k  KB  ex^uteurs  testanentaires,  ou  y  d^ner  effet  mame  charge  ^mpoiie 


/ 


"  a  setligatdirea  et  h6ritiers." 

Dans  oe  cas,  ce  legataire  fiduciaife  oa  simple  liiinistre,  est  sujet  auk  disposi- 
tions de  Part.  917,  et  a'il  dissipe  ou  dilapide  M  Vens  qui  lui  sont  oonfi^s,  il 
peut  etie  destitu6,par  le  tribunal,  et  une*  des  suite^de  celte  destitution,  c'est 
I'obligition  de  rendre  compte  et  de  restituer  les  biensXoomme  tout  mandataire. 
(C,  C.  1713>.)  Les  legataires  en  faveur  de  qui  la  chai^  a  ^t^  impost  peuveiH 
revendiquk  les  biens  qui  subbistent  en  nature,  oq  proc^er  par  voie  de  saiai| 
(attachment),  s'il  s'ajgU  de  deniefs,  entre  les  mains  de  cetus  qui  les  d^tienneAt ! 
Telle  est^dbnc  la  r^ponse  qu'on  peut  faire*  k  la  question  sou^ise  en  4e.  lieu  \ 
'  .  Cecipo«5  j'en  viens  &  la  question.  D'apris  les  r^glesli-desajiB  <Snono«es,  ' 
W,  a  Noad  n'etantqu'un  I^taire  fiduciaire  on  simple  mini^re,  U  est  impos- 
Bible  de  (mnsidi^rer  cette  diapnBitinr>  »AQtBtf|fptMrt  -^ -^  -r—i.   ../Z*. 
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'donn^  i,  W.  8.  Noad,  mais  0*681  une  obligation  difecte  qui  lui  est  impost  d'em- 
ployer  le  montant  au  produit  de  ces  bonds  pour  le  soutien  efc  lo  maintion  de  fsa 
famille  qui  a  droit  d'emp^hcr  que  ces  deniers  no  soieut  employes  ^  d'auties 
objets,  qui  en  est  de  fait  l^gataire  et  con^equempaent  propri^taire,  <C.  C.  964) 
W.  S.  Noa'd  n'j  ayatt  d'autre  droit  quo  cclui  d'en  regler  la  distribution  et  a 
oette  fin  pouVaut  vendre  les  bonds  ct  en  rdaliser  Ic  montant.  Si  W.  S.  Noad  to6- 
susaitdu  produi't  de  cesbiens,  la  familte  pouvait  demandet^  an  eecjuestre,  et' 
,  foire  regle^par  la  Cour  I'emploi  dcs  dcnicrs,  C.  C.  955.  II  suit  de  la  que  W. 
S.  Noad  avait  droit  de  rdaliser  liM  bonds  en  question  et  de  les  d^poser  oCk  il  juge-^ 
rait  A  propos,  soit  dans  une  baii^ue  ou  nilleurs,  'ou*  ni^mo  anttf  les  mains  de' 
iMadame  Kirkwood.  Lo  d<5positaire,^ue]qu'i)  fat  n'avait  aucoil -oontrdle  su^ 
I'emploi  deSes  deniefn,  et  deVait  comme  tout  mandatnire,  les  payer  sur  I'Drdro 
de  celui  qui  lui  avait  confi^s,  mas  SHre  responsable  envers  la  famillo  de  W.  S. 
Noad  dc  I'emploi  .que  ce  dernier  pouvait  en  avoir  fait  abusivement,  &  moins 
qu'il  n'y  cftt  fraude  ou  collusiojs,  ce  qui  n'apparait  pas  dans  I'dtat  de  fails  sou- 
m\».    Et  c'est  la  reponse  a^x  questions  premiire  et  deuxi^mc. 

Je  dois  observer  que  dans  locis  actuel  le  terme  faniille  employ^Hdans  le  tes- 
tament dk  Noad  ne  doit  pas  s'entehdre  dans  le|  sens'  de  I'art.'  979  C.  C,  mais 
doite'entendredece  qui  compose  la  maison  d|  W.  S.  Noad,  sayoii^  sa  femme 
et  ses  enfants. '  1 

S.  Bethun^,Q.  C;  for  Petitioners  Wm*  S-  ^^d,  and  Mary  Kirkwodd. 

JbA»  Z.  ,l/brrw,  for  family  of  Wm.  S^jNoad]; 

(j.-  L.  M.) 

■  SUPERIOR  COURT,  1877.  * 

jrfONTBEAL,  7th  pEGEMBER,  1877.  '* 

.  Coraw  Taschbeeau,  H.  E.,  J.  '     • 

No./l5lH).    ■  r 

Bon.  L..R.  Church,  Attorncyr General  pro  Re'^na  va..Middiemiss;  and 
Middlemiss,  plaintiff  en  garan^e,  vL  Horn  L.'Archambault  etal,  defendant? 
en  garantie.  ;    |  u    / 

.  fliLD  :—  That  the  memlien  of  the  ExeoaiiTe  ^otuoil  who  eonenr  in  an  order  ofCdnnoU  santitloolnc 

the  lalb  hy  the  Crown  of  oertain;  real  property,  and  the  exeontlon  of  a  deed  of  salein  aeoord- 

'  anee  with  raeh  order,  cannot  be  sued  en  ganmtie  by  the  pnrehaaer,  to  guarantee  and 

Indemnify^  him  againit  an  action  brought  by  th&^ttomey  General  for  and  on  behalf  of  Her 

M^sty  to  «et  adde  the  deed  {i>f  sale]  on.the  gnnnds  {inter  cMa)  that  the  «Ie  itaelf  wa« 

.  u^raWre*  and  that  the  deed  ^executed  without  lawfiil  authority. 

Tascherbau,  H.  E.,  J. :-— ?Thi8  case  comes  before  me  on  a  demurrer  by  the 
defendant  Ouimet  to  .the  actiob  en  garantie,  as  against  him. 

Middlemiss,  the  plqintiff  en  jiaronfie, -complains  of  the  Honorable  Lpuis  Ar. 
chambaalt,  G^diton  Ouimet,  Greorge  Irvine,  Pierre  Fortin,  Joseph  Adolphe 
Chapleaa,  and  of  His  Exoellency  the  HonorabW  R(§ne  Edonard  Carob,  Lieu- 
tenant Goyernor  of  the  Pmince  of /Quebeo.  The  declaration  avers  that,  by 
deed  of  exchange,  dated  the  Ist  day  of  July,  1874,  Jthe  Hon.  Louis  Arohambault, 
aetingfor  and  in  (he  name  (/Her  Jl^ajettt/  the  Queen,  an(jLdeclaring  himself  to 
•  be  duly  authorized  to  that  effect  By  virtue  of  an  orde.r  in  Council/'to  wit  an 
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order  of  the  Lieutenant-Governor  of  the  Province  of  QueUc  i„  Council 
loaringdate  th«  27th  of  June.  1874,  did  cede  and  transfeTby  .ay  of  exchanl 
to  Lim,  the  Mid  Middlemiss,  present  and  accepting  thereof,  with  promise  of  -. 
warranty  (5i<,We)  against  all  trovblcs,  mortgages,  or  hypothecs,  the  piece  of 
•^  i"^!."  "  ,  Tanneries  property,  in  counter-exchange  of  which  he.  the 
8.id  Middlemiss,  did  cede  and  transfer  to  Her  Majesty,  by  the  said  deed,  the 
piece  of  land  known  as  the  Leduo  farm.  «««,  me 

^  Then  follows  atf^  averment  that  the  said  Honorables  Archambault,  Ouimet 
Irrine,  Fortin,  Ross  and  Chapleau  were,  together  with  the  Hon.  Jos  o' 
Rol«rt«on  at  the  time  of  the  passing  of  the  said  deed  of  exchange,  members  or 

the  Executive  Council  of  the  said  Province  of  QuebeQ,  and  were  present  at  a 
meeting  of  the  mid  Executive  Council,  held  in  the  City  of  Quebec,  on  the  said 
27thday  of  June  1874,  at  which  meeting  the  said  Hon.  Louis  Archambault  a. 
^  Commiswoner  of  Public  Works  and  Agriculture,  made  a  report  in  writing  repre- 
eenang  that  it  was  expedient  to  make  the  above-mentioned  exchange  which 
report  was.  unanimously  passed  ahd  approved  of  bj,  an  order  in  Council 
at  the  said  meeting  of  the  said  Executive  Council,  and  the  said  Hon.  Louis 

Archambault  was  authorised  to  carry  the  said  exchange  into  effect  and  to  execute  - 
and  sign  m  the  name  of  ffer  Majesty  all  necessary  deeds  and  documents. 
Then  comes  an  allegation  that  the  said  order  in  Council  was  subsequently  dulv 
l^itified.  signed  and  approved  of  by  the  said  Honorable  Ged^on  Ouimet  in  his 
capacity,  of  Presidentof  the  said  Executive  Council,  a^d  by  Sis  Excellency  the 
Honorable  Rini  Edouard^  Caton,  the^  Lieutenant  Governor  of  the  said 
Province  of  Quebec  ;  that  the  said  dc«d  ^  exchange  was  dujy  raufied  by  the 
said  Honorable  Louis  Archambault  in  his  capacity  of  Commissioner  of  A«icul- 

the  16th  day  of  August,  1874,  the  said  ratification  so  madoin  order  to  avoi*WT 
s  niisapprehcnsion  which  mfght  have  arisen  as  to  the  validity  of  the^aid  exchaoJ 

from  the  facfrthatthe,aidor&rt>e'o««c.7  was  not  sanctioned  by  the  Lieutenant- 
Governor  until  the  10th  of  July.  1874,  when  the  said  deed  of  exchange  had     - 
been  pompleted  on  the  first  day  of  the  sajd  month^of  July. 

The  plaintiff  en  garantie  then  alleges  that,  upon  two  (amongst  other) 
grounds,  he  ^troubled  in  his  possession  of  the  said  Tanneries  property  by  an 
action  by  Her  Majesty  against  him.  whereby  the  cancelling  of  the  said  exchange 

ppn>pmted  therefor  by  His  Excellency  the  Governor  and  Special  Council  L 
1839;  lorthe  purpo^of  erectingalunatic  asylum,  to  become  and  be  the  property 
of  Her  Majesty;  and  the  said  land  could  not  by  law  be  alienated  witLVthe 
authority  and  consent  of  the  Legislature  of  this  Province  first  had  and  obtained 
and  no  such  authority  or  consent  was  in  fact  ever  obtained.  2dly.  Because  the 
sad  Honorable  Louis  Archambault  had  no  authority  tS  sign  and  execute  the 
said  deed  of  exchange  •  for  or  on  behalf  of  Her  Majesty ;  Uat  the  said  dJ 

any  order  of  His  Excellency  the  Lieutenant-Governor  in  Council  having  been 
made  authorising  the  same.  .s  ,  -  °^ 

Then  com«,  an  averment  that  the  said  defendants,  hiyiti*  nil  eoncurrod  in  the 
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passing,  of  the  said  order  inJp4VDcil,  an^ia  the  execution  of  the  said^d^  of 
exchange  and  the  ratification  (l^ereof,  are^^^ncfer  iht  clauu  of  v!arrantjj0Krein 
ttijmlated,  bound  to  guarantee  and  indj^njlfy  the  said  plaintiff  en  gajantit 
against  the  said  action  of  Her  Majesty,  aiw  <tU  damages  to  him  reisulling  there 
from.  The  plaintiff's  conclusions  are  that  ^e  aforesaid  defendants  en  garcmtie 
be  ordered  to  take  up  his /aiV  »  caut*  iB>^<^r  Ma  jetty'' s  said  action  against 
him,  and-  to  guarantee  and  indtamnifyniin 'against  all  condemnations  thtit  may 
be  pronounced  against  him  ther^n,  oi^d'that,  in  default  of  their  so  doin{^,  and 
in  the  case  of  the  res^cision  of  the  soidd^-of  exchange,  that  the  said  defendsuto 
en  jrar«n^'e  be  jointly  and  s^erallyeoftdemned  to  pay  to  him.'thesaid  Middletniiii^v 
the  sum  of  $207,598  currency,  (s  jpei;  a  previous  statement  in  the  declaration^ . 
with  interest  and  costs. 

Does  Middlemiss,  by  this  decflai^ption,  show  a  right  of  action  against  tho 
defendant  Ouimet,  is  the  onfy  question  upon  which  I  Iiave  to  decide  on  the 
I  vid  defendant's  demurrer.  I  unhesitatingly  answer  no  to  this  question. 
I  The  plaintiff's  action  is  en  garantie  formelle.  He  distinctly  bases  it  on  tho 
clause  of  warranty  stipulated  in  his  favor  in  his  title  to  the  Tanneries  property, 
and  this  title,  he  himself  alleges,  is  from  Her  Majesty.  It  Is  in  Her  Majesty's 
name,  by  Her  Majesty,  (Jiat  this  property  was  ced^  to  him.  It  is  Her  Majesty 
who  fans  stipulated  in  hu  favor  this  clause  of  warranty^upon  which  he  declares, 
.  and  yet  he  prays  a  judgment  against  the  defendant  Ouimet  on  this  very  same 
clause  of  his  title  deed.  He'^ays  in  his  action:  Her  Majesty  has  sold  me  a 
piece  of  land.  She  has  stipulated,  in  my  favor  a  warranty  of  the  peaceful 
possession  thereof.  1  am  troubled  in  the  possession  of  the  'said  piece  -of  landt^ 
therefore  I.  wish  that  the  defendant  Ouimet,  under  this  stipulation  of  warranty 
by  Her  Majesty,  be  held  responsible  for  the  trouble  I  am  now  exposed  to  in  my 
possession.  Ouimet,  it  saems  to  me,  is  quite  right  in  saying,  as  he  does  in  fret 
say  in  his  demurrer,  le$  conclutions  cbt  demandeur  ne  dicoulentpat  de  »e»  primu- 
ses. This  alone  puts  an  end  to  the  plaintiff's  action.,  He  has  snedjD^imet  as  his 
garant  /ormel}  he  himself  sHows  by  his  declaration  that  Ouimet  is  not  his ' 
garant  formel.  He  claims  his  right  of  action  against  Ouimet  on  the  bUuse  of 
Horrinty  contained  in  his  title 'deedj^i;  he  himself  avers  that  not  Ouimet,  but  Her 
Majesty,  stipulate  that  clause. 

'  Leaving  aside  this  objection  to  the  plaintiff's,  demand,  which,  though  perhaps  • 
technical,  is  not  the  less  fatal  to  him,  and  passing  now  to  the  consideration  of 
the  other  ayennents  of  the  declaration,  I  fidl  to  see  in  any  one  of  them  how  the 
plaintiff  ban  obtain  his  conclusions  against  the  defendabt  Onimet.  'He  says,  in 
one  count  of  his  declaration : .  "  The  rescision  of  my  title  deed  to  the  Tanneries 
property  is  asked  for  upon  the  ground  that  the  transfer  of  this  property  has  tome 
illegally  been  made  without  an  aet  of  the  L^islature  of  Province."  But  he 
allies  also  in  distinct  terms  that  this  transfer  was  made  in  Her  Majesty's 
name  by  and  in  virtue  of  the  authority  of  the  lieutenant  Governor  in  Council, 
Is  it,  forsooth,  because  Ouimet  was  then  one  of  Her  Majesty's  Executive  Conneil, 
because  he  was  present  when  this  order  in  Qonooil  was  passed,  and  he  oononrred 
therein,  that  he  is  responsible  to  the  plaintiff  In  the  manner  prayed  for?    Thh 
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he   ctaof  the  Sovereign,  done  upoa  the  advice  of  the  Sovereign's  nainiater. 

In  hu,  ea«e,the  plu.nt.ff  virtually  sues  the  defendant  Ouimet  up^n  (he  ground 

^a(;he,  Ouimet,  be.ng  oneof  the  Crown'a  advi.«rs.  erroneously  ndviaed  »,r 

.«iS*''""!J''  °  u'^''  .'"''"'"'''  "'"* ''"  ''°''''' '""  "■*'»  <■'«•"  "'«  <^«>*n  J  he  Jifm- 
8dl  a  leges  that  h,s  title  js  impugned,  because  the  Crown  had  not  the  pOwer  to 

gwp  It  to  him.     Hi^  recourse  is  then  against  the  Crown  and  against  the  Crown 

alone.     He  has  not  the  right  to  go  into  Her  Majesty's  Council  to  question  the 

l^e  members  of  tbo  government  are  not  individually  aod  personally  respon- 
«jble,  at  least  when  not  charged  with  malicious  or  corru/motiv^,,  i„  the  adWce 
they  gave  to  the  Crown  on  this  occasion,  or  which  tP^  may  give  on  an^ 

aTdT^lT  °"^  "'^:'  *i""  *"  "*'  ^^'^'"'^  ^''^^^' «'  »>«'  I^!««t«°»nt  Governor 
and  to  the  nation  by  ,>  representatives  in  the  LegislaUve  Assembly.     These' 

roZ^ZvT^  f  "'  J"'"'"  "'^  '"'^*"^'^'^-    T'^«'«  "  "«  more  pergonal 
responsibUity  ,n  the  members  of  the  Executive  power  than  there  is  in  the  Berbers 

of  the  Legislative  power;.  Now,  suppose  thiit  the  Quebec  Legislature  passes 
an  act  to  prohibit  the  ««H  of  liquors,  and  that  no  liquor  is  sold  for  one  yL  in 
the  Province.  -  Suppose  that  later  this  act  is  declared  unconstitutional  and 
^tra  v,rc,hy  the  judical  power,  would  each  and  every  liquor  dealer  iii  the 
Provmce  have  a  right  of  ,^tion  in  damages  against  each  and  every  one  of^ho 
members  of  the  L^islatur*,  because  they,  the  liquor  dealers,  ibuld  have  lost 
the  earnings  of  their  trade  during  a  whole  year,  in  consequence  of  an  act  illegal 
«/^ra  «.r«,  passed  without  jurisdiction,  by  these  members?    Or  against  the 
Lieutenant-Governor,  because  he  sanctioned  «  bill  without  having  the  jurisdic- 
tion to  do  so  ?    Or  against  the  members  of  the  Cabinet  because  they  advised  this 
sanction,  and  are  respon-sible  for  it  ? 


Middlemiss'  action   is  as  extraordinary.     He  forgets  that  the  acts 


of  the 


T  ;„„.        ^  r>  .     ^ "— .o«.j,.     ,i„  lorgeu  mat  tlie  acts   of  the 

L  eutcnant-Governor  ,n  Council  are  Her  Majesty',  acts;  that,  if  he  su%s 
g  levancea  in  consequence  of  these  acts,  he  can,  by  petition  of  Aght,  oompZ 
and  ask  redress  of  Her  Majesty  and  of  her  aloue.  The  meSers  of  tS 
Executive  Council  caiv  be  dismissed' by  Her  Majesty  or  her  Lieutenant- 
Governor  in  her  heu  and  stead.  The  House  of  Representatives  can  express 
it«  disapproval  of   their  stewardship  and  ou«t  them  from  power.    But  their 

Zr'^li  •'".  i"'  '?^'"''"?"y  «"•«»  P«'^'«"'»»y  responsible  towanis  any  N,ne  of 

;Her  Majesty  s  subjects   i„   the  Provi«ce  for  any  of  4h6ir  acts  as  adviser* 

of  the  Crown ;  they  cannot  be  called  to  account  before  a  Co^rt  of  Jflstjoe  for 

Uje  advice  given  by  them,  and  each  of  them  to  the  Soverei^  i„  her  CouncL 


Of  course,  as  the  hjad  of  one  of  the  Public  Departments,  a  mii^ister  may  ia 
eer^n  caees  be  held  ji.ble  in  a  Court  of  Justice  toward  his  fellow-su^ec^t^t 

ifAlT.!f!!^.l''^_  T^  °°'y  ■«  '^  °PP«°"  ^^j^  between  the  parties  jg 
thin  n^,  fh,.t  in  to  .  y,  .hutht.  u  meaibJ.;!  the  illiecutive  Uoancil,  I  sack,  ia 
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Cound      Would  the  plaintiff  ha,e  Wb  action  or  any  action  if  he  had  alleged  that 
the   defendant   Ou.met  had   in   this  matter  of  exchange  acted  maliciously 
diAonestly,  or  w.th  corrupt  u^otives,  ia  «  question  which  .Hftive  n^t  to  dccid^ 
Here.  There  is  no  allegation  of  thi^  nature  in  the  plaintirs  declaration. 
♦      nlr  *T  t  ^''"'^  '"•  ^"'•'^,?»''"*'"to°.  3  Brod.  4  B.  275;  Macbcath  vs. 
493  L'  ,«''^"r  «^Q-»-«'  1  T.  R.  172;  Sutton  vs.  Johnstone.  1  T.  k 

11  -M  f  ""'  '""^"  **"  "•"  'J"^'*'"'"'  """""i'^J  h"e,  or  having  any 
analogy  with  them,  will  be  found  colIected.and  annotated  in  Br;K.m's  ConftUu 
tional  Law  I  also  refer  counsel  to  the  case  of  Luby  vs.  Lord "  Wodehouse 
decided  in  1865   17  (1  T.    U  ma  fi  d    m.-  "wuenouso, 

conspiracy,  and  was  an  action  against  the  Lord  Lieutenant  of  Ireland  fer  an 

StenaS/ t  *r;'r '  "'"P'"'"^'^ "'  ^'"'  '""«>  *!-  dcf-dant  as  Lord 

nnZ  !   K^  ?'  *''°  "*"•'"  '^""'"^  ""^  '"''"«^'  '''«'her  the  defendant  had 

1  at  ut  ';;r"'''-  "^^'--'-^--o  'Jo^bt,  Cnaid  chief  justice  Monlan) 

that  It  would  be  contrary  to  all  law,  and  contrary  to -reason    that  While  a 

obtained  through  sudi  an  action  as  this."      * 
Injhe  case  of  Sullivan  vs.  Spencer,  Earl,  il  1872,  6  Iri«h  R.  C.  t.  173  Q 

l:£^!ti^r^^''^'^^  ScealsoO'Grad;v:: 

Tntl  ^\''^''^'^   "«  "   ^^""»<^'''"'    !«!♦«  "••«'  «r  sense  of  Vride,  (I  «llude' to  . 
Todd   Parhamentary  Governn.ent  in  England,  resupies  in  the  following  words    ' 
clwr/""";?"r  ^'>'\P«'-^  (^ol.  l«t.  page  295)  :     '<  tfa  minister  of  the 
n    ,-\f    ^  "^  ""^  "*'"'*  of  authority,,  or  derclie.tion  of  duty:'  he  is  per- 
Bonally  liable  under  the  law  and  constitution  for  his" 'conduct. --But Lw 
Himing  the  liability  of  a  public  functionary  for  damage  caused  by  his  act  to 

;„  t^rr     r*;  r.'"""^  *^"*""'  ''^*"*'"  P""«'P'«'  «^oticeal^e;and  an  anxiety 
in  the  breast  of  the  law  ^  the  one  hand  to  assist  the  suitor,  who,  percharice 
complains  of  wrong,  and,  U  the  other,  to  protect  the  officer  who,  InLine  an' 

ofTh^lT?,  *:'.^^"''""*''*'"'  'J^"*  •'««  d«tJ-    Any  dl^ctirfringement 
of  the  law  of  the  land  by  a  minister  or  officer  of  the  exccuUve  government  would 

rondertheoffenderliahle,inaCourtofJustice,«opreciseIythe:.meco^seq„e^^^ 
as  ifhe  were  a  private  person.  J^or  would  it  be,  in  an  English  Court  of  Law  an  v 
jusUfication  topli^ad  the  command  of  the  Sovereign  as  the  warrantfocan  unlawfij 
act.  It  may  be  stated,  as  a  general  principle,  that,  in  essuming  on  behalf  of  the 
Crown  a  personal  responsibility  for  all  acts  of  government,  minbters  are  privileged 
^o^harp,  iwith  the  Crown,  in  a  personal  immunity  from  vexatious  proceedings,  by 

of  their  officia^«i«8,  tbd  are  responsible  to  Parliament  alone  for  pets  of  miscT 

duct  ,n  their  offieiri  capacity.     Nevertheless,  ^^e  Courts  of  Law  have  established 

ertain  rules,  which,  so  far  as  they  go,  afford  protection  to  the.&bject  against 

l^i!  !!!.°^/'""l""'"'''°"*7',    Thus^ithasbeendeterminedthatgenenJwar- 
rania,  <aeaea^to  a^wretarT  af  fltartn  vfir-mni-iik  fttii j— !— il.      ..i 


thurek 

Tl. 

MldiilcmiM. 


„_      -      *9^  *^«'«t'«rj  of  State,'i»rw5iireirfor  vid  leiM  th«  autbw;  or  the 
papers  of  ui  author  (not  named)  of  a  seditious  Jibel  are  illegal.    AMhat  'a   "  . 
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warrant,  iaau^  bj  a  Secretar^f  State,  to  aeiie  the  papers  of  the  author  (named) 
of  a  seditious  libel,  is  illqg^    Apart  from  > the  seonritj  afforded  to  the  subject 
by  these  decisions,  jpn  law  accords  to  persons  who  are  clothed  with  an.  ofloial 
character  a  peculiar  protcctjori.     On  grounds  of  political   expediency   all  such 
persons  are  preserved  from  liabAity  to  actions  at  law.     Whether  the  alleged  lia- 
bility arises  out  of  contract /or  oiit  of  tort,  or  from  any  matter  of  private  "and  <  in. 
dividual    complaint    against  a    minister    of   the    Crown,  for    acts    done  or 
directed    to  be    performed  by    him    in    his  official  capacity,   the  ordinary 
tribunals    of  justice   will  afford    him    special   immunity    and    protection. 
But  if  ministers  of  the  /Crown   think  fit,  for  reasons  of  public  policy,  to  take 
upon  themselves  the  responsibility  of  directly  infringing  an  existing  law,  they 
are  bound  to  apply  to  Pnrliumcnt  for  an  Act  of  Indemnity,  to  n^ieve  themselves, 
and  those  who  have  fmlowed  their  directions  in  the/^rtioular  matter,  frooi  the 
legal  consequences  of  «ie!r  conduct;    The  constitutional  remedy  against  a  min- 
ister  of  State  who  may  be  guilty  of  injustice  or  oppression  in  the  exiroise  of  his 
administrative  functions  is  by   on  appeal  to  Parliair.ent,  and  more  especially 
to  the  House  of  Commons.    -Attempts  to  obtain    redress  under  snsik  cir- 
cumstances by  resort  to  the  courts  of  law  areiunavnilin<;,  inasmuch  as  such  com. 
plaints  are  not  properly  cognisable  by  these  tribunals,  which  have  no  jurisdiction 
to  coerce  or  otherwise  control  high  pnblio  functionaries.     Whereas  the  House  of 
Commons,  as  the  grand  inquest  of  the  nation,  is  fully  competent  to  investigate 
every  onsc  of  ministerial  abuse  or  misconduct,  and  to  visit  upon  the  offender  the 
consequence  of  his  misdeeds.     In  theory  of  law,  the  judgment  and  decision 
upon  every  matter  of  state  is  that  of  the  Sovereign,  who  acts,  according  to  his 
discretion,  upon  advice  given  him  by  a  responsible  minister,  who  is  sworn  io  ke^p 
the  king!  counsel  secret,  and  who  may  not  disclose  elsewhere  the  nature  of  the 
advice  given,  without  his  Sovereign's  express  permission.     Nor  is  this  secrecy  en- 
joined merely  as  a  persoihil  privilege  or  protection  to  the  Sovereign  or  the  min- 
ister, to  be  waived  as  they  njay  think  fit ;  it  is  founded  upon  constitutional  prin- 
ciple and  public  policy,  which  unite  in  recognising  the  importance  of  entire  and 
unfettered  fVee'domln  any  advice  to  be  given  to  the  Sovereign,  andifc^'neoeMity 
for .  preserving  the  king's  counsellors  from  being  harassed  by  action*  bn  false 
pretences  of  malice  or  corruption.  *^Every  minister   is  directly  responsible  If 
Parliapent  for  his  conduct  in  office,  and  for  the  advice  he  tenders  to  his  Sovereign  j; 
but  he  u  responsible  to  no  other  i;>ibunal.     If  he  be  pat  upon  his  trial  by 
Parliament,  it  is  right  that  he  should  be  at  liberty  to  disclose  the  secrets  of  the 
Council  chamber,  so  far  as  thej  moy  affect  bis  personal  responsibility  for  the 
acts  under  review  ;  and  permission  to  that  effect  is  invariably  accorded  by  the 
Sovereign.     But  it  is  not  right  for  a  minister  to  disclose  before  a  jury  or  before  an 
ordinary  Court  of  Law,  the  counsels  of  the  CrowQ,  because  these  tribunals  have 
no  power  to  follow  up  the  matter,  and  to  sit  in  judgment  upon   the  advice 
givcii  to  the  Sovereign  by  her  tnibisterq,  or  upon  the  acts  of  the  Sovereign  con- 
sequent upon  such  advice."  j. 
*  See  also  3  Post.  &  Fin.  533.  Mte.  ' 
There  is  a  count  of  the  plaintiff's  declaration  in  which  he  avers  that  his  title 
^^hia-Ianneriea  farmJs 
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.u.horued  bj  .0  order  in  Council.     It  i.obvious  thi,.  .t  met,  would  show  .  rkht  '^ 

r.„dlr..LLv         H     ''"*.  •  "«'•'  '^^ •""•«"'  '*  d-troj.  the  plained, 
hrst  andonlyjllp^tjon.     He  say.  here  :  "  there  wa«  no  order  in  Council  '^'  how 

.«.«/  or^in  Co«nc.l.-     The  declaration  i,  here  mpet  contradictory 

»urrer  ma.ata.ned,  and  action  dismissed  with  coat,  quoad  Ouimct. 

.H  m^-      .J  ^?         •"  same  nature  as  Ouimet'a.    Judgment  will  also  bo 
du^miMiog  the  acjion  quoad  Foi  tin.  «    «ni  wiu  aiso  go 

/  '        "«"'«""  n»»>nta!ned.  and  action  dismissed.     " 

Oeoffrion  *  0,.,  for  plaintiff  en  yaninlie. 
II  C  St.  Pierre,  for  Oui.uet  &  Fortln,  defendants  e«  <,«n,«<,V. 
CI-  *•/ 
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PHILO  LAMBHIN, 


■"N 


X 


mb 


(t^taMif  in  Court  btlow,) 
Appiuamt  ; 


•     .•  ^ 


THE  SOUTH  EASTERN  BAILviAV  iJOU?A$k,  ' 

(P<f*n^nl  in  Court  fflow,)  % 
RasPoi^tNT. 

the  Queen'.  B«ncb  to  tbo  Pri^Vconnrll  Tn!i  u  Jlom  which  no  .ppMl  i.  lUlowed  from 
"cUJ«d,o.«u,lf.heCa'r^'.SS  "r;T'^^^        !"«»«.  H.P«1*0«. 

^IrPebraary  1875,  P.  Lambkin  instituted   an laction  before  the  Sttperior 

Oo"d±"       ff"!:;";'  ^'-  ^'  ^"^"-^  ^'""P-V'^-  *••«  recovery^^^st 
r^TlX'tf      kT*''    "^"""  ^^'^'"^'^  blhimonorabout'theU 

Specul  Jury  which  unanimously  awarded  the  plaintk  •  vordior  «L«n«  hta 

U^  the  Co«rt^of  Review  for  a  judgment  in  coaformitV  wUh^eVerdrct     S^ . 
^ourt  of  Review  unanimously  granted  thia  motion,  jitered  judgment  on  the 


Yflrficf,  nti^  rfjp»tri-ML»  JofcBdanto^mottoinBttBlfe  .^W 
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Xambkin 

'   Mill 

The  South 
Eaitem  Rail 


defendants  appealed  to  the  Court  of  Queen's  Bench  from  that  judgment,  and  on 
the  16th  March,  1877,  the  Court  of  Appeal  reversed  the  judgment  of  the  Court 


irarc^^ny.  <*^  ^^eview  and  ordered  a  new  triaK    On  the  1 1th  June,*1877,  the  plaintiff  moved 

the  Court  ofQueen's  Bench  for  leave  to  appeal  to  Her  Majesty  in  Cotincil.     This 

motion  was  rejected  on  the  15th  June,  the  Court  giving,  as  the  reason  of  its 

refusal,  tl)at  the  judgment  of  the  Queen's  Bench  wa%4n  interlocutory  judgment, 

,,*  from  which  ther^  could  be  no  appeal,  to  the  Privy  Council. 

The  appellant  then  applied  directly'  to  the  Privy  Council  for  special  leave 
to  appeal. 

The  liorda  of  the  Committee  having  repprted  to  Her  Majesty  as  their  opin- 
ion that  leave  ought  to  be  granted  to  appellant  to  enter  and  prosecute  his  appeal 
from  the  judgment  rendered  on  the  motion  of  the  defendants  for  a  new  trial, 

Her  vMajesty  was  pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to 
approve  thereof,  and  tQ  order  that  the  said  Phiio  Lambkin  be  allowed  to  /enter 
and  prosecute  his  said  appeal,  upon  depositing  in  the  r^istry  of  the  Privy 
Council  the  sum  of  £300,  sterling,  as  security  for  the  costs  of  the  respondents, 
in  case  the  said  appeal  should  be  dismissed,  and  the  registrar  of  the  Court  of 
Queen's  Bench  at  Montreal  is  hereby  directed  to  transmit  to  the  registrar  of- 
the  Privy  Council,  without  delay,  authenticated  copies  of  the  record,  etc.,  etc. 

,  Appeal  allowed. 

/Simpson,  JS(tnimon<i  (C-  Co.,  solicitors  i|i  London  for  petitioner. 
(s  Doutre,  poutre,  Rohidoitx,  Hutchinson  &    Walker,  solicitors  in  Montreal 
%t  petitioner. 


:  \     ... 
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".  MONTREAL,  28th  FEBRUARY,  1877. 

Coram  Johnson,  J.  ,        '  - 

,  No.  710.  ' 

,  Veroneau  \ft.  Pouparf,  ^ 

Held#— That  it  i«  not  competent  for  •  party  aued  on  a  note  gWen  as  bbot  on  an_  exchange  of 

V      horses  to  plead  non-liability  on  the  ground  of  a  redhibitory  vice  in  the  horse  received  by 

;   him,  and  without  bringing  any  action  to  set  aside  the  exchange  ;  espeehUIy  when  snch 

'plea  is  filed  several  months  after  the  deit>ndant  Icnew  of  the  vice  and  had  tendered  back 

;   the  animal,  "  • 

Per  'Curiam  :— To  the  plaintiff's  action  to  recover  the  amount  of  the  defen- 
'  dant's  bon  in  his  favour  it  is  pleaded  that  the  consideration  was  9100,  which 
the  defendant  agreed  to  give  to  boot  in  an  exchange  of  horses,  and  that  the  horse  he 
gotfVom  the  plaintiff  was  unsound  and  useless  io  the  knowledge  of  the  latter,  and 
was  immediately  offeted  back  and  refused.  The  plaintiff  makes  answer  that  the 
defendant  ought  to  have  followed  up  his  offer  to  return  the  hor^  either  by  an 
action  redhibitpire,  or  quanta  minorit.  I  do  not  enter  into  the  pi^f ;  my 
jud^ent  upon  this  issue  is  that  by  law  {he  defendant's  remedy,  if  what  he  says 
be  true,  ought  to  have  been  exercised  within  a  reasonable  delay.  Here  the  sale 
was  on  the  23rd  of  June,  the  bon  given  on  the  same  day  was  payoble  on  the 
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6th  of  July.     The  plaintirs  action  was  taken  on  the  17th  of  August  and  thunW   ^ 
waafyledonthe20thof  September.    The  defendant  can ^«t^Lte^S^^^^^^     2^' 

llf  have  h^     T  TV."^  *•""*'  ^'  '•"'  *'«^*'  »^°  •>*'•'»  '»>«*  *'«  »>o»t^       - 
could  have  been  allqwed  to  keep  the  horse  and  use  him  without  brinriuK  an 

men?wT    *?'"•  ,  ^'•!'f«'"'  '^'^  ^^^^'^"t',  plea  will  ba  dismiss^  .f^^^^^^ 

^Z  -if        '^If'^'^^-    ^'  ""^^  '«"  ^^  ''"»  there  w  s  one  d^.  /  „ 

1  tu*'^''^.^'*'^^'-  J°«t««  R«-«"e.  in  which  precisely  the  same 

thing  was  held— Lemoine  vs.  B^ique,  8.  C,  Montreal.* 

/-,-..«_,-..  •'  Plea  dismissed. 

G^co/non  <fe  Co.,  for  plaintiff. 

0«ime<,<fe  Co.,  for  defendant. 

(8B)  '        ,. 
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MONTREAL,  16th  MARCH,  1877. 

Coram  Monk,  J.,  RAMsir,  J.,  Sanbobn,  J.,  Tessier,  J. 

No.  166. 


LACROIX, 

AXD 

fiULHER, 


/    .. 


APPBLtAHT ; 


IllSPOSDKNT. 


HM,D:-Tl..t  «>  order  to  "  gire  beu«,  what  he  wuto"  doe.  not  ecUin  •  coiftjnulii^^rantee. 
^Tmsiib  J -The  action  was  brought  byBnImer  on  a  writing  dated/ 6th 
November  1874,  m  these  terms:     "  Give  bearer  what^e  wants."    SignedbyP. 
lAcroix.    On  this  the  respondent  furnished  some  lumber  to  the  bearer,  Joseph 
Laoroix,  son  of  P.  Laoroix,  to  the  value  of  1124.12.    The  defendant,  when 
sued  upon  the  order,  desired  to  .limit  his  liability  to  the  lumber 'given  on  th«. 
first  presentation  of  the  order.     The  Court  below  condemned  him  to  pay  th? 
whole  amount  of  the  account,  and  the  defendant  appealed.    We  consider  that 
this  judgment  was  erroneous,  and  thai  the  guarantee  did  not  continue  beyond 
the  first  day.  ' 

JANBOHN,  J.,  differed  only  on  one  point  from  the  judgment  He  agreed 
with  his  colleagues  in  considering  that  this  was  not  a  continuS^rguanrntee. 
But  upon  the  evidence,  and  considering  the  rektionsbip  of  the  parties,  and  their 
businessbeing  much  mixed  together,  he  wotild  be  inclined  to  hold  the  defendant 
responsible. 

Monk,  J.,  said  the  question  was,  did  Lacroix  render  himself  liable,  notwith- 
standing  the  fact  that  he  was  not  bound.by  the  letter  of  guarantee.  This  wasa 
question  of  evidence,  and  His  Honor  did  not  consider  the  proof  sufficient,  , 

J^I^^tlf^^'^i^'^  confirmed  by  the  Court  of  Q.  B.  on  the  asth  Jannwy,  1878-the 
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Thf  following  was  the  written  judgmeafe  of  the  court  r-:^ 


"La  cour  *  *  *  considerant  qu'il  y  a  errcur  dans  le  jugemint  rendu  par  la 
Cour  Suprfrieure  a  Montreal  le'l8  Avril,  1876; 

"  Considerant  que  le  document  produit  de  la  part  du  demandcnr  comme  suit : 

_  "  Biontrdal,  November  5,  1874. 

"  Donnez  uu  portour  ce  qu'il  aura  tesoin. 

N'a  engage  le  ddfendeur  Pierre  Laeroix  pire,  appelant,  que  p^ur  ce  qui  a  <te 
livre  sur  la  foi  et  ajir  la  remise  de  ce  bon  audemandeur,  intimg  en  cette  cause, 
c'est-drdire  pourqe  qui  a  et^  foufni  et  avance  par  le  demandeur  ^  Joseph  Lacroix' 
portcur  du  dit  bon,  le  6  Novembre  1^74,  mais  ne  doit  pass'etendre  &garantir  la 
vente  de  choses  faite  i  une  dpoque  differente,  savoir,  plusieurs  mois  apres  celii, 
au  dit  Joseph  Lacroix ;  >>^ 

"  Considerant  que  le  dit  Pierre^  Lacroix'a  offert  une  confession  de  jugement 
en  bonne  forme  pour  la  balance  due  sur  les  avances  faites  sur  la  gdrantie  du  dit 
.  bon,  savoir,  pour  la  somme  de  $39.86,  avec  int6r6t,  et  les  depen^d'une  action  de 
cette  classe,'ju3qu'a  la  dite  confession. 

"La^pr^sente  cour  rendant  le  jugemenf  qui  cut  du  etre  rendu  condamnele 
d^fendeur  Pierre  Lacroix,  appelant,  i  payer  au  demandeur,  Henry  Bulmer, 
junior,  injfeime,  la  dite  somme  de-esg.Se  suivant  la  dite  confession,  avec  iateigt 
du  6  Octobre  1875,  jour  de  I'assignation,  et  les  d^pens  d'une  action  de  cette 
classc  jusqu'a  la  dite  confession,  et  renvoie  la  dcmande  quant  i,  I'excedant 
avec  d^pens  subseqiicnts  &  la  confession,  et  les  dcpensde  cct  appel  en  faveur  de 
I'appelant  Lacroix,  i^ontre  I'intime  Bulmer." 

_  "  '  Judgment  of  S.  C.  reversed, 

X>o«/rf  rf- Co.,  for  appellants.. 

il.  IK  vlJi»^i»,  for  respondent/       ^  ,- 

(S.-&.)         ;       /  .      ■ . ->■"    '   .-■  • . 

.  SUPERIOR  COURT,  1877.  . 

MONTREAL,  28th  FEBRUARY,  1877. 

^  C'oTOW- Johnson,  J. 

•  V  No.  1134.  .  • 

y-  I>empseij  \s^MitcDougall\t  al.  ■  r 

poM  oftl^e  tbiDg  pledgMl  by  the  very  teniu  of  the  writtea  lostramoDt  of  pledge. 
Pub  CraiAM  :-.The  plaintiff  in  this  aotioV  chaiges  that  on  the  3rd  of  Sep- 
tember,  1873,  he  borrowed  from  the  defendants  $800,  abd  pledged  for  its  re- 
payment efty  shares  of  the  stock  of  the  ,N,  Y.  Central  and  Hudson  River  Rail- 
road.  That  on  the  25th  of  February,  1874,  he  offered  back  the  money  he  had . 
borrowed  with  interwt,  and  demanded  back  the'pledge  he  had  given,  but  the 
defendant  refused  ttf  comply  with  his  request,  and,  therefore,  he  brings  his 
Mtion,  and  prays  that  the  defendants  should  be  condemned  to  restore  him  the 
thing  pledged,  or  its  market  .value,  or  t|)e  su^  advanced.     The  defendants 
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plead  that  the  plaintiflf  had  dealt  with  them  as  stock  brokers  from  the  26th  of 
June  to  the  15th  of  October,  and  (filf  the  particulahadvanoe  made  on  the  3rd 
of  September  was  only  one  of  a  series  of  transactions  in  which  the  plaintiff  em- 
p.oyed  them  as  such  brokers  to  buy  and  mil  stocks  on  the  margin  in  New  York  • 
and  they  had  express  authority  from  the  plaintiff  to  sell  the  stock  in  question 
as  well  as  all  other  stocks  that  they  carried  for  the  plaintiff,  as  they  might  see 
fit;  and  they  enumerate  a  number  of  these  transactions,  and  charge  the  plaintiff 
with  other  advances  and  with  commission  oft  i^all  loans  made  by  their  agents 
there  to  carry  these  stocks  for  the  plaintiff,  and  they  say  that  the  60  shares  in 
question,  which  had 'been  pledged  on  call  in  New  York  to  raise  «  margin,' 
were  sold  at  the  plaintirs  request,  and  that  when  the  accounts  were  closed 
there  was  a  balance  of  $276,75  due  td  the  praintiff,  for  which  they  sent  him  a 
cheque  that  he  jrcfused  to  take,  and  they  now  renew  their  offer,  with  the  costs 
of  the  action.    ■  '    »  ' 

It  will  be  seen  at  once  from  this  summary  statement  of  the  issue  that  the  plain- 
tiffgives  his  action  the  character  of  the  actio  pigmyatitia  directa,  the  simple  and 
direct  demand  for  the  restoration  of  the  pledge  o^  paym|nt  of  the  money  lent  upon 
It.  It  wiU  also  Iw  seen  that,  in  stating  the  term^Jm advance,  no  time  is  men- 
tioned for  the  repayment  of  the  money  hdBniich  is  not  unimportant  as 
bearing  upon  the  character  of  the  transac|BPp  the  other  hand  thedefen, 
dants  insist  that  the  contract  was  distinctly  ihd  essentially  modified  by  an 
agreement  between  the  parties  ;  and  if  this  ia  trie,  the  aotipn,  of  course,  cannot 
bo  maintained,  for  the  pnnciplQ  (;hat  lies  at  khe  veiy  root  of  it  is  :  "  pignus 
manente  proprietate  debitotis  $olam  possetsw 
and  it<6annot  possibly  ^  maintained,  if,  beside 
ditor  as  a  pledge,  there  have  been  additionji 
contract  essentially  changing  its  nature,  such/ 

control  for  all  purposes  over  the  property  pleidged.  Therefore  we  must  see  pre- 
cisely what  the  nature  and  extent  of  this  contract  was.  The  receipt  which  the 
defendants  gave  to  the  plaintiffs  is  as  followi^ : 

/  "3rd  September,  1873. 

♦'  Beoeived  of  M.  A.  Dempsey,  Esquire/certificate  No.  6544,  for  50  shares 
of  N.  Wrk  Central  and  Hudson  River  R.  R.  Co.,  shares  to  be  sold  as  collateral 
seonrity  for  an  advance  of  1800  made  to  hfm. 
"  September  3rd,  payment,  9500. 
"         nth,        "        1300. 

'     ;  "(Signed,)      '. 

%^  "  McDOUGfALL  BROS. 

*  '^        "  Per  J.  H.  Cox." 

So  far  the*  thing  is  plain  enough ;  but  on  the  dtfendants'  side  there  is  a  writ- 
ing produced  also— a  receipt  note  running  as  follows : 

"  Montreal,  3rd  September,  1873.    ■ 

"  Messrs.  MoDougall  Bros.— Gentlemen :— In  oonsideraUon  of  your  having 

advanced  to  me  $600,  payable  on  call  with  interest  at  Kven  per  cent.,  I  have 

assigned  to  you,  as  collateral  secority  for  the  due  payment  of  mid  adMnna.  fifty 


jem  tratufert  ad  ereditorem;  " 
the  mere  possession  of  the  ere- 
elements  introduced  into  the 

I  the  creditor's  exclusive  right  of 
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dispose  of  he  stock  or  .ny  part  ihen^rflhauot  oitttlner  M  you  may  deem  a^^^ 
1  Th!  r  "!.     '  7**"*' "'  "y  <«^'«^lng  of  an,  kind,  .nd  lo  aip«,pri. . 
ate  the  proceed,  as  far  as  may  be  i^ar,"  towards  the  payment  of  Z  Ld 
adrance,  the  whole  without  ^re^dice  to  the  ordinary  legal  reu^eiies  iheref ;  and 
advance    S  ^"^g"'"?  "o^ditiobs  «  established,  by  the  factjof  said 

.  '■.   .        '  .  ■  '^.  ■  -  ■»     ■"■-•  ■;  .■  ■       'f  V-,-,  ■ 

•  •  "  "  Your  obedient  servant, 

-,[':.'.*      ■  ■■"      ■  .  ■    ■  '"   '.         r,     ■■  ■  « 

•  nillZrT'J^'^"'J^''  *^^  ?laintifr  here  liSs  no  rigl.^  to  exercise  'ti^e  actio  ' 

rlT^^'^T"~.'^''''  '^'  '""^"^  right  of  restoration  of  the  thing  pledged 

.«  ely  ant  sjtapiy,  a^  his  action  must  be^ismissed.  There  is  a^gene,^  ans^ 

n  law  and  in  fact  tb*e  defeod».jts'  pl6a ;  ,nd  at  the  hearing  of  this  ^  ii  was 

.    argued  9t  great  length  that  the  transactions  pleaded  we,«  p>ohibitedTy  laVV 

th&  plawtiflTs  participation  wx^ld  destroy  his  action  just  as  much  as  the  defen' 
dants^particpation  would  de^roy  their  plea  j.  for  on  the  sdpposition  that  the  ' 
plea  IS  true,  Vh.ch  must  be. assumed  on  the  law  issue,  these  maigins.we^ 
simi^y  stakes  iq  the  game.     The  judgment  will  dismiss  the  plaintiff's  actL  on  < 
the  ground4hat,  under  the  receipt  note  provedin  the  ca^,  the  naked  right  of 
rc8torpt,9n  or  the  direct  action  i>.-«^«orah/»a,c«not  be  exercised,  for  the  prin, 
ciple  on  which  it  rests,  consecrated  by  the  text^f  the  6ld  ^oman  law,  may  be 
tamiliarly  put  m  this'^ay  i     Th6  plaintiff  says  to  the  defendant .-'  "  I  only 
gave  you  possession  of.my  property  until  I  should  repay  you."  ,The  defendants- 
answer  to  tjijs  is  conclusive.     »Phey  say :     "It  is  not  true  that  you  only  gave 
us  possession  ^  you  also  gave  us  an  absolute  and  exclusive  right  pf  control  and 
disposition,  ^ithout  »ny  fdrmalitjr  whatever,  which  is  quite  inoonsisOirt  with 
tne  r,g|.t  yod  claim  now,  and  you  are  acting  in  Ihe  very  teeth  of  Our  con-   ' 

-^     m'l  /  ''  ■*  '  ■'*'■.■"■■.',         .  *    '    •     ' 

*h  ^7.  !*y"*^*«^»  thongh  it  was  not  Invoked  at  the  hearing,  goes  mpcli  further 
iqrliTv  "^  *•"*  ""^'y  '^'^  "'^  ^«  ^«°'«°  Code  g^s  been  almost  copied  in  art. 
l»75of  otrown  :  "If  another  debt  be  contracted  after  the  pledging  ohhe  thing, 
and  hM  become  due  before  that  forwhid,  the  pledge  wap  given,  the  credito"r  is  Hot 
owiged/toxestore  the  thing  until  both  debts  are  paid."  that  is  «  part  ^  the  case, 
howevijr,  into  which  I  do  not  enter.  The  action  is  dismissed  on  the  sole  ground 
tliatthe  contract  of  pawn  ot  nan<iMcnien<,  purely  and  simply,  does  not  exist 
^ere,  but  has  been  expressly  cj^pged  by*the  parties.  ' 


Action  dismissed. 


-ff.  W.  Awtin,  ^6r  plaintiff.     ,-^ 
Dunhp  &  Lyman,  for  defendants. 

(8.  B.)         ;.  -  V- 


«>-> 


CIRCUIT 


CIRCtJiT  COIJ 


331 


WATBIJLOO,  12th  DBCEMBBR,  1877. 


.  -  Cbram  DtTNKiN,  X       v        7       - 

;..      "  No.;7i7. ,,  :     ■  ■' ■] 

ExP»te  Jame,  D:  ion^,  Petitioner  for  Certiorari,  miFlavUnlL  Blanchar;? 
^ejpond^ 

•■    .  ■-■       .    ,'■    ~        -    ■  ■      /       -    . ,    ^ 

""Hl"'"''***-^''*  circuit  Court  hM  no  JnrUdletlon  it*  i<u»-.^  «--..' 

-r  ♦^'«»^-««a.H^bycoriJ:S:J''S^^^ 

'  Suit  wan  instituted  in  the  District  Jkcistrtte'a  Court  /kn«#„  a*  qu  «.  :.  r^' 
respondent  against  petitioner, on  the SN^vemlS?  S^  f?         1®"^'  ^ 
•50;  judgment  w«  pronounced  -S^SS^'S^'  ^**.  V"" *'»««^"g 
and  ove^li^g  his  Jeption  .SnE  ^*"""';t  *  P^'f-  ^^'^r^, 

OommisBidner'BCo-urt  for  the  summary  trial  «f  «m.ll  -        ^  ?  rendered  by^ 

Huntington  <fc  Abyca,  for  petitioner.  /  ,  "  ^    "Jl" 

-4.  2).  GiVar^  for  respondejit.  -^'V    ;  *         "       '  \ 


'i 


of .  part/  who  had  8«,d  for  a  Z  SDly  r«cl  „f^.t'^  12^^'  ^^  "^  '"'^^ 
Reporters  note,  "■mreiH/  in  excess  of  the  jnrisdicttoa  of  that  CouA. 
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MONTREAL,  ,2181^  DECEMBER,  1877. 

*        •  ^    • 

Coram  Sir  A.  A.  Dobion,  C.  J.,  Monk,  J.,  IUmsay  J.,  Tessieb/j.,  an^ 
Cboss,  J.  .  »     - 

No.   183. 
paARLES  LAPIERRE,  '  '  *  "^ 

,  j     ^  « *  jl   '      iPlaintiff  in  the  Court  bebw), 

.  .  Afpillaht  ; 

■  "  ''■  ;  AMD        .   '      .    ■ 

,         "L'UNION  ST.  JOSEPH  DE  MONTMAL,  . 

■  ' ; '      ' '  ."    '     •  ;.  (Defendtmtsin  the  fourt  below),'  \ 

•  .  RlSPO^BIl^TB. 

USLD  :  — rutt  a  member  ofan  Ineorpontcd  BeneTOlent  ANoetatlon  miut  Save  doe  nQtleegiren 
him  before  he  can  be  expelled  for  ndn-payment  of  dues. 
3.    That  a  writ  of  mandamni  will  be  ordered  to  iuue  to  reitjtre  the  expelled  member 
ittblfot  to  payment  being  made  b7  him  of  arrears  due  to  the  Society,      r, 

,      Cboss,  J.,  delivering  the  judgment  of  the  Court,  said:— The  appellant 
obtained  from  one  of  the  Hon.  Judges  of  tho  Superior  Court  a  writ  of  manda- 
mus addressed  to  the  respondents,  a  Benefit  Society,  in^rporated  under  the 
Bftrnd  of  L' Union  St.  Joseph  de  Montreal.     The  petition  which  accompanied 
'the  wrjt  complained  that  on  the  28th  January,  1857,  he  had  been  admitted  a 
^  member,  and  became  entitled  to  all  the  benefits  and  advantages  of  membership. 
That  he  paid  his  entriince  fees  and  all  contributions  that  could  be  exacted  from 
Ijim,  pursuant  to  the  constitution  and  by-laws  of  the  Association,  up  to  the  Is* 
(ff  March,  1875,    That  by  a  letter,  ftom  the  secretary,  dat^d  the  13th,  &nt  only 
received  the  25th  January,  1877,  thie  appellant  was  informed  that  he  hitf  been 
struck  from  tfie^lift  of  the  members  of  the  Society.    That  on  the  13th  January, 
1877,  he  had  been  ih  default  to  pay  six  months'  contributions,  and  it  was  in 
-the  power  of  the  society  to  strike  him  from  the  list  and  to  deprive  him  of  his 
membership,  but  for  this  purpose  he  should 'have  been  put  en  demeure  to  pay 
,  his  arrears,  and  that  at  a  regular  meeting  the  collectors  and  treasurer  ahdffSi 
have  made  known 'the  names  of  those  in  arrears,  and  that  a  motion  should  have 
been,  made  to  strike  off  from  the  list  of  members  those  so  reported  in  arrear. 
y  Thatjio  demaqd  had  ever  been  made  upon  him  for  said  arrears;  he  had  not 
'    been  informed  of  the  amount  thereof,'  bad  always  been  ready  and  willing 
to  pay  them,  and  was  so  still.     That  on  the  I3th  January,  1877,  there  were  a 
great  many  other  members,  in  like  manner  in  arrear  for  more  than  six  months, 
W^o  had  not  been  expelled.     That  jthe  practice  had  been  to  receive  arrears  of 
dre  than  six  montl^J.     That  the  respondent  had  no  right  to  strike  off  appellant's 
jame,  and,  lit  the  same  time,  leave  on  the  list  and  retain  «s  members  others  in 
Ji^e  manner  in  arreiiir  for  more  than  six  montjhs*  contributions.    That  he  had 
^ne  nothing  to  warrant  expulsion.    That  he  had  attended  a  r^ar  meeting 
of  the  Society  on  the  23rd  April,  1877,  and  offered  them  $20  in  payment  of 
arrears  which-'        '"  """     - 


tue  noUeegireii 
zpelled  member 
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anl"^-      r'^i'°"  ^'''.^^'^^y  ^^'"^'^  *''»»  ^^-^  -PHlant  h«l  been  duly  eipelled  "^^' ""' 
«c6rd.Dg  to  the  const^ution  .nd  by-laws  of  the  sSciety,  by  a  unani^rrSob 
honpa^edoa  the  8th  January,  1871     That  the  iefy  wu"!!  uT;; 
.    ^^tthe  contribuUonswhjch-  were  payabl.  by  the  me«>L  at  ...  6^,X 

Lt2"""■'"'^•"'^>P'*^"*'•«««'•«*^•     The- Society  prS„«d  with 
he.r  plea  au  account  for  $7  of  arrean,,  with  a  form  of  notice  under  itlhe  d  te 

contnMions  ^t  the  tin,e  appellant's  nan.e  was  struc^t:  he Tt  f  ^eX^ 
had  been  allowed  to  regain.  The  respondents  didit  protend  that^^r„oUcT 
was  g.,en  to  the  appellant  of  the  motio.  of  e«pulsibn.  the  necessity  fpr  Jhichis 
the  only  point  that  is  in  question  in  the  e,se..  The  rule  relied  on  by  tntnt^ 
"contif.  "'=  "That_whena™cn.bernegrcctaforAx  fnonthsT^yrs 
cont„but.ons,  or  tho  entire  amount  of  his  entrance,  the  Society  Sl^ke 

«rboundJ™ltt     '^^^^^^ 
are  bound  to  make  known  the  names  of  tlfose  thus  indebted  for  six  months' 

ZfLr"'".'";'^'"""^'*''^''  entra.ce;,nd  thcr^upoV  „y  "  it 
'  «  Zmr  '.MT  ?'.'"'  members  be^truck  from  the  list  of  the'socie^ 

«.  flws      «  Mr  r  T  "'''''''  •*  ^-«^i^e  of  the  8th  of  January  w'as 

M  tolHws.-    Mr.  P.  Leclere  moves,  secoi^led  by  Mr.  J«»n  Bte.  Mas^    that- 

the  gent  emen  hereafter  named  be  struck  from  the  lislTf  mcmbTrHf  t^ 

S<^ety  (here  are  inserted  13  names,  including  that  of  the  appellant)      ^h 

"  motion  was  passed  unanlmouaJy."  , 

The  question  that  arises  on  this  Btate  of  the  record  is  whether  the  appellant 
Lapiern,  «,uld  Be  expelled  without  notice,  and.  if  illegally  expelH  haa  KS 
a  nght  to  be  rest^rtd  to  membership  by  mandamus."  P^ns  who  ^2 

Z^^men^    tr""''"^  -  bound. by  WcsonaWe  by-laws  made  fo,thd 
government  and  the  management  ofj^thei.  bu,iness.     They  are  presumed  hi 
the  r  membership  to  have  been  parties  to  the  taking  of  the  by-law*  or  to  ha^    ' 
contracted  wrH,  the  society  to  submit  to  the  o^ratton  thereof;  but.  their  >^h"   , 
cannot  be  forfeited  under  such  by-laws  without  .a  clear  legal' provisioi^wWc 
by  lU  terms  will  operate  such  fori^eitufeV    It  will  be  observed  that  the  by-lalw  • 
m  question  does  not,  as  is  the  case  in^me  instances,  provide  that  the  tfegl^t  o(^ 
»  member  to  pay  shall  of  itself  operate  an  expulsion.    M  >e  further  observed! 
Aat  the  by-law  contama  no  express  waiv6r  of  the  right  to  notice  of  the  intention* 

to  expel,  so  that  If  this  be  a  legal  right  it  still  regained  to  Lapierre,  notwithatand-    ' 
ingiig  being  in  arrear,  and  the  reason  given  has  foroe,  because  on  such  notice 
a^ember  might  give  a  sufficient  excuse,  or  on  hearing  him  the  Society  might 
inchnea  net-to  angmiiift-ftoAwi— ;»  m..ft»«»hr»- «i.-  _.   -t-. --■-.  «    .*_^_^ 


-\' 


."^ 


,u  *-vr«.»e-rigoarra  enlbrotni  the  penarty^riaSSir^fb?" 
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**£xSro5"*  P'*****^°'»  •"  *'•"  ^"8"*  ^ks  show  that  prior  notice  is  matter  ofiright ;  noC 
*M'Ma'"  *"*''  "  ***"  "fl^'fed,  but  it  ia  neoessarj  in  the  notice  to  state  the  oaasis  for 
which  it  is  proposed  to  expel  the  party  charged.    See  Rex  x$.  Richardson,  1 
lurrows  Rep.  p,  617,  and  Rex  vs.  the  Mayor  of  Liverpool,  2  Burrtws  B.,'p. 
?34.    It  is  true  these  oases  involved  a  culpable  neglect  of  duty,  and  nol  merely 
default  in  the  payment  of  money,  but  it  appears  by  the  appellant's  citation 
^m  Angell  and  Ames  'iO^,  thfl  same  rule  has  been  applied  in  the  United  States  to 
^caW  very  like  the  present.  Commonwealth  vs.  Penns|lvania  Beneficial  Society^ 
^^rg.  And  Rawles  H.  p.  141.    Th»  articles  of  incorporation  provided  that', 
shoiMdany  member  neglect  to  pay  his  monthly  contribution  of  50o.  pep  month 
for  thiw  months  he  was  to^be  expelled.    A  committee  reported  the  narty  in 
questionXthree  months  in  aitears,  and  with  others  in  like  condition  he  Mi  struck 
off  the  roiU  as  |iaving  forfeited  h{s  right  of  membership;  there  was  no  vote  of. 
expulsion,  the  officers  of  the  Society  acted  on  the  supposition  that  by  force  of 
the  rule  his, defi^ult /)ro /acto  operated  his  cessation  of  membership,  ^0n  a> 
mandamus  to  restore,  the  .Court  were  clear  that  there  must  be  some  act  of  thtf 
Society  declaring  the  expulsion,  and  that  t|^is  could  not  bo  done,  without  tf  vote 
of  expulsion  after  notice  to  the  members  supposed  to  be  in  default.    The  case 
differed  from  the  present,  where  there  has  been  a  vdtf>  of  expulsion ;  at  the  same 
time,  the  want. §f  notice  was  treated  by  the  Court  as  a  fatal  defect  in  the  pro- 
ceedings.   At  nWn^r  of  otheif  cases  holding  that  notice  is  necessary  are  given 
in  Abbott'f  Digest  of  the.LaW  of  Corporations,  under  tljj^ word  "  Expulsion,"  p. 
336,  5fos.  12  aqd  13,  but  the  reporters  cited  are  not  ia'our  library     We  do 
not  find  that  C^rd  v*  Curr,  38  Engjish  L.  E.  R.,  p.  134,  is  an  authority  to 
the  contrary.    In  thafccase  the  question  of  notice  was  not  raised,  nor  does  it 
seem  to  hav?  tecj>  necessary,  because  the  rule  wbS  so  framed  that  default  of 
payment  for  a'specified  time  of  itself  operated  a  forfeiture  of  the  rights  of  mem- 
bership.     Had.  tTie  rul^  noW  in  question  been  in  like  terms,  we  would  not, 
hkely,  have  held  notice  to,  be  necessary ; -but,  in  the  present  case  we  think  the 
safest  rule,  and  the  one  that  is  justified  by  prwedents,  is  to  hold  that  notice 
was  necessary.     The  judgment  of  the  Court  telow  is  consequently  to  be  reversed, 
ytd-a  peremptory  mandamus  ordered  to  issue  to  restore   Lapierre,  saJBTeot' 
/)tQ  payment  being  niade  by  him  of  the  arrears  due  to  the  Society.  " 

I  '  \  Judgment  reversed.  '  „ 

Doutre,  Doiitre,  Robidoux,,Hu1cM)\son  &  Walker,  for  the  appellant. 
Momseait^auileau  &  Archambault,  for  respondent 
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.  Coram  ToRBANCB,  J.,  DoRro.v,  J.,  Papineal,  J. 

Xo.  2641.  '  . 

ThompMf^va.  Mic/ciuwrn. 

•H.LB:_Mf hero  tbl-oulV  maker  sold  hi.  .toclcln-trado.  ••  with  tho  good  will  «nd  all  •dWnU.M 

peiUlutDff  to  the  uame  .nd  buainem"  of  the  vendor,  th.t  the  exclusive  right  to  tlse  the  trtWa! 

^   nwrk  ofthe  vendor  pcued  to  the  puroha-er  without  expre*.  mention  thereof  In  the  contnet. 

DoHiON,  J.  The  circuiustanccs  which  gave  rise  to  the  action  arc  as  follows  • 
For  some  years  previous  to  July,  187«,  tho  defendant, had  carried  on  the 
trade  of  a  biscuit-maker  in  the  Town  of  St.  Henri,  near  Montreal,  and  for  the 
the  purpose  of  distinguishing  the  articles  manufactured  by  him,  used  a  certain 
label  or  trade  mark,  consisting  of  the  word  'MacUnnon*  under  which  was  eligraved 
a  bofir'a  head  grasping  a  bone  in  hi»  jaw$.  This  label  or  trffdemark  was  used 
-  upon  every  box  of  biscuits  manufactured  by  defendant.  The  biscuits  them- 
selves were  branded  with  the  word  Mackinnon' s. 

In  July,  1876,  the  defendant  liold  to  the  plaintiff  his  estate  and  effects,"  real 
and  personal,  stock  in  trade,  with  the  good  will  and  all  admini,ige»  p^taining 
to  the  name  andbu»ine»,  of  the  said  John  Mackinnm  and  including  specially 
the  property  occupied  as  the  biscuit  factory,  in  which -were  some  thousands  of 
the  labels,  and  the  brands,  cutters,  and  other  accessories,  which  were  all  delivered 
to  the  plaintiff,  who  continued  the  business  and  used  the  labels,  brands,  &o '  as 
they  were  used  befoi-e,  to  the  knowledge  of  the  defendant  with  his  assent  Moreovei' 
the  plaintiff  got  the  label  in  question  reglstfered,^  as  a  trade  mark  In  the^proper 
office  at  Ottawa,  where  it  had  not  been  registeijpd  before.  Sliortly  after  this  the 
defendant  recommenced  busin(>ss  as  »  biscuit  manufacturer  in.hisown  name,  and 
adojJted  for  use  in  his  new  business  the  label  above-mentioned.    ' 

•The  present  action  is  brought  by  plaintiff  to  have  the  defendant  restraiasd 
from  using  the  said  label  or  trade  ntfark  which  he  alleges  has  pjilscd  to  him  as 
.  an  acqessory  of  the  business  and  good-will  gold  to  him  by  defendant. 

The  defendant  in  his  plea  admits  that  this  label  was  his^ade  mark,  but  jays 
that  it  was  not  included  in  the  sale  he  made  to  plaintiff  of  hi's  stock,  business  and 
good-will.  ^  ■  / 

The  facts  are  not  disputed.  It  is  a  mere  qdestion  of  law. 
That  it  was  a  trade  mark"  cannot  be  disputed.  Both  parties  agree  upon  this 
point.  That  it  did  pass  to  plaintiff  by  the  sale  made  to  him  by  defendant  ap- 
pears to  me  to  admit  of  no  doubt.  All  the  authorities,  French,  English  or 
American,  cited  by  the  cotfnsel  on  both  sides,  are  unanimous  upon  this  point : 
"  Where  a  business  is  sold  the  entire  good-will  and  the  right  to  use  the 
"  trade  mark  pass  to  tho  purchaser,  without  any  express  mention  being  made  of 
"  them  in>h6  deed  of  assignment,  aiid"tTiTaominHh»tTaiiJ^^M^^ 
"  attempf  on  the  part  of  the  vendor  to  retain  either  for  his  own  use."  Adams 
on  Trade  MarkB,  p.  10%    Thft  satR^  ^MtrfM  ia  to  ht^inind  in'theJIrwilMH*^ 
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with  the  bu8ine«s  and  good-wiH  of  the  faofory,  ^n  stranger  can  use  the  same,  nor 
the  defendant  himself.  Ho  has  divested  hiiusqlf  of  ail  rights  he  had  in  tho'siiij 
trade  maric,  whether  it  contained  his  o«uie  or  not.  He  may  atart  a  simjlHr 
business  in  his  own  name,  but  he  cannot  repriescnt  himself  as  carrying  on  tliat 
business  which  ho  has  sold  nor  uno  its  trade  ni|ark>.  The  case  of  Compere  vn^ 
.Ba/ott,  decided  by  the  Tribuiml  of  Commorco,.  Paris,  6th  February,  1854,  and 
subseAicntly  by  the  Court  of  Appeals,  is  perfectly  analogous  to  the  preicnt  caw, 
and  is  bven  stronger  in  favour  of  plaintiff's  pretjensions.*  There  it  wus  an  assign, 
ment  %  B^gou  of  a  business  as  jilovcmaker,  inbluding  the  good-will  thereto  at- 
toohetll  Tlie  sUimp  employed  by  Bijou,  as  tfie"  manufacturer's  mark  for  his 
gloves,  being  the  /"«<;  i^nih  of  liu  signature.  It  tas  agreed  that  Bajou  shopld  . 
not  liavfc  the  right  to  establish  any  manufacture  of  this  nature  either  at  Paris  ' 
or  any  rt^her  toj^n  in  France,  with  the  excepjioivof  Grefioble.  Some  time  after- 
wards Bi«ou  manufactured  a  certain  quantity  of  ylbvcs  at'Orcnoble,  and  stamix-d 
them  witi  his  signature,  his  Ibrtjier  manufacturer's 'mark.  The  Court  tsnjoined 
him  to  de|ist  from  using  the  said  mark,  which  was  his  own  name  anjjl  signature, 
and  condemned  him  to  ten  thousand  francs  for  dam^s.  This  case  seems  to  bo 
a  leading  one  and  is  cited  and  approved  of  by  all  the  authors. 

Unde^  the  ciroumst^iceo,  I  think  the  plaintiff's pction  was  well-rounded,  and 
judgment  shduld  go  ijv  his  favour  as  well  upon  th«i  d^mahd  for  injunction 
as  for  ^mages,  whic\  are ia.«8e83cd  at  $400. 

Thejudgment  is  as  follows  :  "  The  Court,  etc.,  Considering  that,  in  July,  187fi, 
the  defendant  assigned  to  the  plaintiff  for  a  price  agreed  iipoa  his  business  as  a 
bisci|it  maker,  and  comprised  in  that  a8si>^hmcut  including  all  accessories  used 
in  ^rrying  on  thie  said  bustness  with  the  goo<l-icill  and  all  advantages  pertain- 
iql'  to  the  name  and  business  so  assigned  ; 

/  '  That  for  that  purpose  the  plaintiff  was  thereby  authorized  to  uae  exclusively 
01  fevery  other  person,  as  the  mark  for  his  biscuits,  the  label  employed  by  defen- 
uoBtr^as  the  maijufacturer's  mark.  That  after  the  said  assignment  the  t)laintiff 
Has  continued  the  said  business,  and  has  also  continued  to  use  the  said  label  as 
his  trade  ubrk,  and  has  duly  registered  the  same  in  his  own  name  ; 

"  That  since  that  time,  and  before  thp  institution  of  this 'action,  the  said  defen- 
dant has  started  a  new  business  as  biscuit  manufacturer  in  the  vicinity' 6f  plain- 
tiff'ffact^ry,  and  has  been  for  8(iVcral  months  illegally  using  as  a/nanufacturer's 
mark  for 'his  biscuits,  a  label  similar  to  the  one  used  by  plaintiff  and  acquired 
by  him  ulndersiiid  assignment ;  ' 
i*-  "  Considering  that  in  the  said  judgment  which  dismissed  plaintiff's  action  there 
wasyerror,  doth  reverse  the  same,  and,  proceeding  to  render  the  judgment  which 
jt^ught  tohave  been  rendered,  doth  prohibit  and  restrain  the  said  defendant  from 
using  ip  future  the  said  trade  mark,  or  any  part  thereof  to  bisonits,  or  boxes  or 
packages  of  biscuits  not  made  by  plaintiff,  and  from  selling  or  causing  to  be  sold  or 
exposing  for  sale  within  this  province,  boxes  or  packages  of  bisonits  marked  with 
said  trade  mark  and  with  said  label,  or  with  any  counterfeit  or  imitation  of  the 
same ;  and  doth  adjiidge  and  condemn  the  said  defendant  to  pay  and  satisfy  to  the 
said  plaintiff  the  sum  of  $400,  for  damages  with  interest.  Ac. 


* 


Butrer,J6r  pUuntiffr" 

Abbott  &  Co.,  for  defendant.         (j,  K.) 


Jttdgmrat  reversed. 
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8TRA0HAN  BBTHtlXE,  Q.O.    ^ 

■K)n  ofher  gaardian  within  the  meaniug  of  tb«  statute  32  4*33  V^  ch 

.       ^         20.,  8.  ^6.    (Regina  ts.  Uondelet,  Q.  B.l... '         ,k. 

A.8W.r.,:-An,  cwnothe  legally  aummoned  by  advertisemenVonthe  wound  thai 
he  has  property  in  this  district,  wlien  the  evidence  shows  that  such  pro-^ 
,  perty  consists  merely  of  a  bon,  not  produced  nor  proved  to  be  in  the' 

■  l;^"*rJI';'^'^^"°»  "?•''''»»■«»»'"•  heads  o£>^^^^^^  , 

Z!;;.  Rohi^ini.!:..'^  ""''"^'-  ^'"  ""■*•  ^^'  •^^  ^'"^'- 

...patties.    (Chevalier  T8.  CuYJUier  et  a.,  S.  C.).,..,.    .       -  ^na 

A»,cn.cAr.™  :-An  obligation  by  an,  in  favor  Jf' the  sLii;  by' whi;h" VheT^i^urf •       ' 

Affidavit  :—Kirf«PBACTici. '" "" " '"••  ^* 

A.OEKT  :-rj(f«iBANK  AccooirT. 

-  "  '~t.L°Sir'"  °n  **'"™'^  *°  •"*"»«"  ""*  adminUter  the  affair,  of  the 
3rtv  l'„'„°r  ^'  f."".'"  ~  '*""•«  *°  hypothecate  tl,,.  constituent's 
cKL?    .1*"  T^T^l  *°  "'^f"  promissory  notes  in  thO  nkm^of  the 

''~l\l'n^?\^'^'',^V^''  ''«'°*'  *°  ^''^  ««''^<='  ^hat  h,  had  ■auti,oriiy";o 
tS.?^  M'  '  •"'""'P"'  '""°'  "**''«  «''^«''«'  -Hjainst  the  principal, 
tto  power  being  governed  by  the  term,  of  the  wrltteTpower  ofittorn^y.  • 
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11:         «  ,         im^NtO  PRINCIPAL  MATTtM 

'  "'■      '/  ''       .,-     ,.    .  ..  -f 

Arrntf— FirfelMotTmit  Act^  " 

"       :-A  Mcuritj  bond,  Mly  tipied  by  lb«  Pi:vthonof«7,  Md  itamped.  oannot 

be  get  Mide  by  tlW  Court  of  Q.  B  ,  on  ibe  (round  that  th«  wcarilT  wm 

•xecutwl  by  error.nd  f arprm.  (li.lletu,  .p|)«ll«nt,  *  Lenoir,  mpond.iit, 

«       :-^A  J«dg«  of  tbtgLrt  of  q!  B.  hi^'J^wwin  Clii.^™  toe.Vend  i^^^^  " 

for  fhring  BecnWtyon  an  appeal  to  the  P.  C.  beyond  the  delay  ordered 

ii  Mixed  of  ibk  matter  prior  to  the  expiration  of  luch  deUy  •  ud   oa 
->            Mcurity  beiD«  p<,t  in  within  .uch  extended  delay,  the  reaj^ndent.'  ai« 
••topped  from  executing  the  Judgment  appealed  fh>in.    (The  MaTor  *c 
ofMontreaUppellanU,*  Hubert  *al,«.pondent.,Q.B.) '..!.....;!    g,, 

."       :-    "/PBaeirtfci.  -' -^       "     ^  ^    "'      ■ 

"      3~^"'  "*'  .^iwctly  to  the  Supreme  Court  f^om  the  Judgment  of  the  Superior 

^ K  °"     "1!!'"*  '"  "•*'•'' '°  "*•  ""  '"'^"  *2,000,  where  the  Judgment 

having  been  confirmed  in  Review  againit  the  party  inwribing ,  no  appeal 
•lies  to  Ae  Court  of  Queen'a  Bench.    (Abbott  ti.  Macdonald.  C.  of  R  )     31 1 
"         :—»'«* fhiTYCotJiiOii..  ?       "•«./...  Ill 

AwiTiuiieii  :-Tlfc  Co.iru  have  a  right  to  refer  taarbitration  dispute*  between  n- 
latioiB,  where  the  facU  are  difficult  bf  appreciation,  without  iti  being 
nec^ry  that  the  contestation  .^ouid  be  the  result  of  relatlonahip 
('*«>fe'"»i  •PpeHant,  *  Robert,  respondent,  Q.  B.) ia 

AtTOHVJB,SerJee.on:—VidePBACncn,  

ACCT.0.I1B  :-in,  U  not  liable  persontUy,  on  a  »<e  made  by  him  for.  dfacloMd prin- 

-^  Cij^L    (Larue  vs.  Fraser,  S.\C.) ,,„ 

A^c  Jimrtu,*  :_The,  cannot  bj  divided,  ana,  therefore,  an  admission  that  the  price' 
of  sale  was  not  really  paid,  as  sUted  in  deed,  coupled  with  the  statement 
tliit  the  deed  was  really  a  donation,  and  not  a  sale,  cannot  be  divided 
>  Bnen  vs.  Molson,  4  O'Brien  vs.  Thomas,  S.  C  i.  out 

BAOQAaw  .-Vide  CAMKimk. " 

Bkiunr    :-J  "    Phactici.  »  ; 

Bill  OF  ExclAHoa  :— Ki</«  Rbbsohiptiojt. 

Bank  AccoInt  :-Where  a,  has  been  kept,  in  the  name  of  SI.  C,  as  the  agent  expre«ily 
'  of  C.  S.,an(l^.  that  account  has  been  closed,  and  anew  account  opened  ia 
the  name  simply  of"  M.  €.,  agenV  and  it  i.  proved  that  M.  C.  was  in 
reality  (although  unknown  to  the  bank),  the  agent  not  onlj  of  C  S 
but  of  various  other  parties,  all  of  whose  Ainds  were  indUcriminately 
deposited  and  withdrawn  in  the  name  of"  M.  C,  agenV  C.  »  cannot  be 
held  for  an  overdrawn  balance  due  by  "  M.  C,  agent."  in  the  abMnce  of      ' 
any  special  evidence  to   establish  indebtedness  to  the  Bank  by  C    8 
personally.    (The  Metropolitan  Bank  vs.  Symes  ct  vir.,  0.  S.>....,......." ..."  201 

BiRivlLnT  A8WCIATI0H  :-A  member  of  an  Incorporated,  rfust  have  due  noUce  given 
to  him  before  he  can  be  expelled  for  non-payment  of  dues,  and.  where  he 
has  been  expelled  Without  such  notice,  a  writ  otmandamm  will  begranted 
ordering  his  restoraUon,  subject  to  payment  being  made  by  bim  of  arrears 
due  to  the  AssociaUon.    (Lapierre,  appellant,  ft  L' Union  St  Jowph  de 

Montreal,  respondent,  Q.  B.).... _ 33^ 

;— ^n  unstamped,  is  inU,  and  an  action  founded  thereon  wfllle  imiMed  with 
i: -J : ..  *""'*>  «'«"  *'«»"«'»  the  defendant  has  not  pleaded  the  non-stamping  of  the 

.«»-  „        iJt^t. ^^"•*"'  *PJ*>^'»'' *  Gin««»«i,  respondent,  Q.  B.) 15. 

lORNAOi:— Fu/tfEtlCBOACHHIHT.  ' 

:— Where  an  action  en  homage  is  brought  without  previons  demand,  with  • 
claiml  for  damages  Joined  thereto,  of  which  no  proof  is  made,  the  plaintiff 
,  will  be  condemned  to  pay  the  costs  of  the  suit    (Rochon  ▼■.  C6tA  S.  0  )  27» 

BDiLDiE  :-A,  cannot  ctoimJto  prove,  either  by  pawl  tMtimony  o>  th»  «>ti.  rfti.«  «p- 
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t  potiu  party,  bii  cUim  to  (xln  work,  In  the  kbMoce  oTtbc  order  in  writinR 

tbarcfor  required  by  wt.  1890  of  the  C.  C.  (BeckluuB  ti.  Farmer,  8.  O.)-  IM 
Bi'iiDiHo  HooiiTY  :— Ki<*»  Tiraoi  ad  Soar. 

Caui:— A  labacriber  to  a  Company  to  be  incorporated  nnder  Letirn  Patent,  bat      f 
who  nerer  lubccribfd  after  the  Incorporation,  nor  paid  caila  after  laoh  .-^  -^ 
incorporation,  Ik*  not  liable  to  be  lued  on  the  itock  thm  lubMribad  for. 
(The  Union  rNattgation  Company,  nppe&int,  4  OottiUard,  reapondmt,  -^ 

Q.B.) ^ „„    71    J^. 

CtriMt  AD  RiiPoiiniiiDCM  :-^  The  mere  fyling  of  the  atatement  in  conformity  with  art, 
764  Of  the  (^ode  of  C.  P.  doea  not  entitle  the  party  arrcated  to  be  releaaed 
from  cuitody,  luch  statement  being  aubject  to  attack  by  any  creditor 

withm  the  dehiyi  mentioned  in  art.  773.   <Brttckert  n.  Xoher,  8.'  0.) 

"    '<    "    :— FiVfe  laiotTBMT  Act.  v' 

••    «    <<    : — A  writ  of,  iuned  on  the  ground  of  ftttndulenVdepartu! 
"  '      face,  will  not  lie,  when  the  defendant  ia  domiciled  i 
merely  returning  home  after  a  temporary  sojourn  he 

failef{ation  of  any  special  circumitancei  of  fraud.    ( 
A  Vanduaen,  respondeat,  Q.  B.) 
.   ■*    '<    :— Wh«re  a,  hai  been  declared  good  and  ralid,  and  tlMt  defJ^Bytta  ap- 
;     pealing  from  the  judgment,  girea  security  for  coats  only,  iifBffifyi«i  a  de- 
claration that  he  does  not  object  to  the  execution  of  the  judgment, '  the 
Ik      *PP^^I  ^°^  ■)<)t  suspend  proceedings  against  the  bail  on  their  bond  totfae- 

^*      Sberiir.    (Lajoie,  api)ellant,  k  iMullin  et  al.,  respondent!,  (f.  B.) ,....-.. 

"    "    ^    :— An  affidavit  for,  is  defective  whidA  deposes  that  ^be  departure  oif  iht 

r     defendant "  may  "  deprive  the  plaintiff  of  hia  recoiirae  in  place  ot  ufeing 

'^      the  words  of  the  Code  of  C.  P.  "  will  deprive."  (Stevenson  vs.  Robertton, 

"'   8.  c.) :..... ^ ; 

—An  affidavit  for,  which  depoaei  in  the  alternative,  that  "  the  defendant 
has  secreted  or  made  Way  with  or  it  about  immediately  to  secrete  or 
make  away  with  his  property,  *c.,"  is  defective,  (McMaater  vs.  Robertson, 

S.C.) 

;— An  affidavit  for,  is  defective,  which  used  the  wordi  "peutdtre  prive 
de  ion  recottrs,"  in  place  of  the  words  '■  privera,  kc,"  and  which  omitted 

to  depose  as  to  the  intent  to  defraud.    (Ford  vs.  L^ger,  8.  C.) 

:— The  all«itation  in  an  affidavit  for,  thatdeponent  belie verand  ia  informed 
that  the  defendant  is  about  to  secrete  "m«  bienimeubU$etefeltmobilieri^' 
is  defective;'  and  the  affidavit  is  also  bad  on  aceonnt  of  the  failure  to  itate^ 
therein  the  special  groiinds  and  reasons  of  snch  belief.    (Aug6  vs.  May-     < 

rand,  C.  of  R.) «% ziff. 

:— The  pretensions  of  a  defendant,  who,  after  being  arrested  uader  a  writ 
of  ea/»'a«,  leaves  the  country  and  refuses  to  appear  fdr  examination  will 
not  be  fitTonrably  regarded  by  the  Court,    (the  Molsons  Bank  ts.  Oamp- 

bell.8.  0.) ..:. 280- 

!— A  writ  of,,  on  the  ground  of  wcretion  of  property,  nay-  issue  against  a 
debtor  resident  in  Ontario,  for  secreting  property  in  Ontario,  if  the  debtor 
be  found  in  this  Province.  (;Oanlt  et  al.  vs.  Robertson,  k  Robertson,  petri,    ° 

c- of  R.).:.... ....; 281 

:—rA  defendant  arrested  under  a  writ  of,  must  raise  all  bis  objectioos,  in 
iimine  litii,  against  the  saflfieien^  qT  the  affidavit,  and  not  merely  in 

appeal.    (Heyneman,  appellant,  *  8mith,  respondent,  Q.  B.) 29ft, 

Oabribb  :-^  The  notice  on  a  passenger's  ticket,  that  the  carrier  will  not  be  nsponsible 
for  the  safe-keeping  of  the  passenger's  baggage,  is  not  binding  on  the  pas-- 
Benger„  without  proof  of  notice  to  him  of  this  limitation  of  liability: 

(Woodward  Vk  Allan  et  al.,  a  0.) j^ 

CAtTBi  or  AoTi(g :-  In  an  action  byn  creditor  of  a  Railway  "Company  againstnshare- 
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ciiiise  of  Hctlon  orose  at  Montreal,  witere  the  Company  had  its  princip«t  .  '„ 

oifice  and  where  judgment  was  rendered  for  ilie  debt  due  by  the  Company 
and  executiou. was  aljo  issued,  and  not  at  Bedford,  where  the  shareholder  <> 

Bubscril)ed  for  his  shares.    i(Welch  V8.  linker,  8.0.)—' ' 97 

(jAVsi  OF  Action  :— The,  is  determined  by  the  place  where  the  note  sued  on  is  made  and 
not  by  the  iilnce  where  it  is  made  payable.    (.Mulholland  et  al.  Vs.  the 

Company,  &c,  of  A.  Chagnon  etal.,S.  0.^ 114 

Ckbtiobabi:— ivr/e  LicKNSK  Act.  '  / 

",     ~^>r-   "    Jl'hisdictio.v.       -.''  »  '     .  •        .  . 

'('iRCtriT  Codbt":-^'1,         "  -  :  < ,  ' 

CoLLoCATion,  Report  nT: — 1 7'/e  Practice. 

OoHMERCUL  OcBT:—FiV/«  Prescription.  .  -     ; 

'CoNTBAiNTB  PAR  CoRps :— Where  a  rule  for,  has  been  made  aI»oltite,  it  U  not  competent 
tothe  party  condemned,  by  a  subseqiient^titiou,  to  allege  payment  and 
non-indebtedness  previous  to  the  judgment  on  the  rule.   (Generenz  ts. 

Howliy  etal.,  &  Jones,  petr.jS.  C.)..'. „ , 162 

CoiiP08lTiow>-r/.-/c  Pr'omissory  Note.  -        '  .'' 

CoHofeDirAirr:— The,  on  a  rule,  will  be  granted  without  costs.    (Larin  ts.  Deslpr^?, 

Sc  Serh,  misitfn  eaute,  S.  C.) >,... 206 

-"     "    :—    When  asked  by  a  defendant,  under  art.  82  C.  G.  P.,  notice 'of  the  ap- 

'  .   ■''        __      plication  to  plaintiff  is  unnecessary.    (Cbalut  vs.  Valade  et  al.^  S.  U.) 218 

Costs  :— Firfir  CoNofcDfeitAflV.  , 

^       : —    "    Practice.  •  ' 

Cons,  Security  for: — When  claimed  by  dilatory  exception  and  security   giren,  the     ' 
costs  on  the  exception  will  be  reserved  to  abide  tlie  issue  of  the  suit. 

(Akin  vs.  Hood,  S,  0.) 47 

11    "<♦:— Where  an  opposant  is  a  non-resident,  though  his  domicile  has  been  in  this 
•        .,     province,  he   wil)iibe  required -to  give  security  for  costs.    (Gravel  vs. 

Hallette,  &  Mallette,  opposant,S.  0.) 162  " 

li    K    «:— The  Court  in  Montreal  has  no  jurisdiction  to  order  that  the  security  for 

coats  offered,-by  the  plaintiff,  whoappealed  from  a  judgment  of  the  Court  for 

^  the  district  of  Montreal,  should  be  taken  before  the  Prothonotary  or,  a 

Judge  in  the  District  of  Rimouski.    (Fournier  vs.  Delisle,,  S.  C.) 163 

ic    li    II  ._^'  demand  for.  from  an  insolvent,  will  not  be  granted,  unless  the  insol- 
vent is  sncli  under  the  Insolvent  Act.    (The  Niagara  District  Mutual  Fire 

-      Insurance  Co.  vs.  Mullio,  S.  C.) , 221 

(I    11    «<:_An  OnUrio  Insurance  Co.,  though  doing  business  in  Montreal,  is  bound 
to  give  security  for  costs.    (The  Niagara  District  Mutual  yire  Insurance 

Co.  vs.  Macfarlane  et  al.,  S.  (Jt)., ,.;.... „ ...224 

II    II    II  ^—Viie  Insolvent  Act.  '  v 

Damages  -.—Vide  Priest.  ' 

"       :  —The  C  orporation  of  Montreal  is  liable  for,  caused  by  the  bad  state  of  one  of 
.  the  public  footpaths  in  the  «ity.    (Orenier,  appellant,  &  thTMayor  et  al.  of 

Montreal,  respondents,  Q.  BJ ; 296 

Delegation  :— The  one  in  whose  favdr  a  delegation  is  made  in  a  deed  of  sale  may  sue  ' 

^  ,for,thp  money  thus  delegated  to  be  paid  to  him,  without  alleging  any 

a'ci^eptance  of  such  delegation.    (Brisbois  vs.  Campeau,  S.  C.) 16 

"     :—V'i'i«^PAiD  Vendor.  '  ',      > 

"     =~'r''®  "PS^fttion  of  a  deed  eontaining  a  delegation  of  payment  does  hot 
.  \        operate -an   acceptance  of  such  delegation.  (Malletteet  al.  vs.  Hudoo, 

V    S.  C.) ; ]99 

Demand  of  Payment  :— TBewant  of,  cannot  be  urged  siiccessfiilly,  in  the  absence  of 

a  deposit  in  Court  of  the  debt  dne.  (Small wood  vs.  Allaire,  C.  of  B.) 106 

Donation  :— An  unenregistered  deed  of,  of  moveables,  cannota|«Jl««Tts«tle  tosuch 

moveables  against  creditors  of  the  donor.  (Crossenlrs.  O'Haraj^McGee, 

opposantj'S.  C.) -. .\ ^^^T^..,..  103 

"         :-r  Vide  Mabbied  Woman.  - 
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DosATKW:— FiV/«  Marriaob  Contract.  -  ^" "" 

Dr^ft  :— Where  a  Bank  discounts  the  unaccepWd  draft  of  A  on  B,  for  the  purpose 

,        of  retiring  B's  acceptance  on  a  former  draft,  on  the  faith  of  a  telegram 

^'■'"".'J  'o  A  to  dtow  on  B  for  the  purpose  aforesaid,  the  Banlc  may  re- 

;       (  cover  the  amount  of  such  draft  on  B,  although  he  subsequently  refuse  to 

accept  the  same.    (The  Mohons  Bank  vs.  Sejmoilr  et  al.,  S.  C.).... 82 

BLEcrio.v:— Where  the  respopdent,  in  answer  to  a  petition  co)»j^stinghi^  election  ap* 
member  of  the  House  of  Commons,  makes  counttjr  charges  against  the  un- 
successful candidate,  who  is  not  a  party,  to  tftji  cause,  and  in  whose  behalf 

the  scat  is  not  claimed,  and  prays  that  he  be  disqualified,  9uch  petition  is 
an  election  petition,  and  must  be  accompatited  by  security' iiiid  all  other 
formalities  prescribed  by  the  Dominion  Controverted  Elections  Act,  1874. 

(Somerville  et  al.,  jwtltioners,  4  Laflamme,  respondent,  S.  0.)^...i 240 

"       :— The  section  100  of  the  Dominion  Controverted  Elections  ^ct  of  t8T4  does 

..^„  1 not  preclude  the  recovery  of  accounts  for  lawful  expenses  connected .. 

with  an  election,  unless  the  expenses  were  incurred  with  a  corrupt  or 
illegal  motive.    (Workman,  appellant,  *,  The  Montreal  Herald  Printing 

A  Publishing  Co.,  respondent,  Q.  B.) '. ;.„•. 268 

"       :— The  costs  of  an  election  teasit,  after  an  election  (in  1867)  had  been  closed, 
are  not  recoverable.    (Guevremont,  appellant,  is  Tunstall  et  al.,  cespon- 

denU,  Q.  B.) , .' ,.,..;^ 293 

Encroachmbst  :— In  an  action  for,  on  a  lot  of  land,  by  building  l^ypnd  the  line  of 
division  between  it  and  the  adjoining  lot,  where  the  encroachment  is 
,      clearly  provadjudgment    may    be  -  rendered    accordingly   without  the 
•                   necessity  of  a  legal  fcorno^e.    (Levesque,  appellant,  fe  McCready,  respon- 
dent, Q.  B.):.A i. .; 7(, 

Enqdetk  :— An  inscription  for,  must  he  fi/td  at  least  eiglit  days  before  the  day  fixed 

.  for  the  trial.    (Latouf  vs.  Gaulbier,  S.  C.) .* 39 

Evidbnoe:— FirfelNTBRiiaT.  " 

"       :—  "     Bdilder.     ..  '     ^ 

"       :— The  entries  in  a  merchant's  books  miike  complete  prpof  against  him. 

(Darling,  appellant,  &  Brown  et  al.,  respondents,  S.  C.)..^... 169 

"       :—K«(fc  Insolvent  Act.    • 

"         :—  "      AOBNT.  ,  ' . 

"       :—  "     Trocble. 
Exception  <i /a /orme.—Fiye  Practice.  "' 

^-  "    »    ":— The  description  of  a  plaintiff  in  a   writ  of  summons,  as  carrying  on 
the  "  trade  and  business  of  banking  in  the  City  of  Montreal,  in  the  dis- 
.  trict  of  Montreal,  and  elsewhere,"  is  a  sufficient  compliance  with  the      ' 

requirements  of  Art.  49  of  the  Code  of  0.  P.  (Bureau,  appellant,'  k  the 

Bank  of  B.  N.  America,  respondent,  Q.  B.) „. 26I 

"    "    " :— An  appearance  and  plea  by  a  person  who  was  not  served  in  -the  causej 
though  the  writ  purported  to  be  addressed  to  him,  will  be  r^ected  with 
Sh  0  *^°^^'  ****"  **"  evidence  showed  that  he  was  aware  of  the  6rror  in  the 

it  W  writ    In  such  a  case  if  the  party  fears  that  judgment  may  be  erron- 

eously rendered  against  him,  his  proper  course  is  to  come  in  ]l>7  inter- 
vention.    (The  Exchange  Bank  of  Canada  vs.  Napper  et  al.,  S.  C.)......,....  278 

Exception  D^clinatpiri  >-Vide  Oaijsi  or  Action. 

"  "  :—  "    J0BI8DIOTION,  0 

Executive  Ooonoil  :-The  members  of  the,  who  concur  in  an  order  of  council  sanctic^.      ' 

W      '°*^  ***"  "*®  ^^  ^^  ^"'^"  "^  '*"*""  "*'  property,  and  the  execution  of  a  '       * 
deed  of  sale  in  accprdancef  with  aacb  order  cannot  be  sued  en  garmtie  by      ' 

.  **>epureha8er,  to  guarantee  and  indemnify  him  against  an  action  brought 

'    *  by  the  Attorney-General  for  and  on  behalf  of  Her  Majesty  to  setaside  tlife 

-!!!^.^^."!!-°^  ***?  ground  (infer  aHa)  that  the  sale  itself  wag  uUra  virei, 
«id  diat  tlMnfced  waa  eieuuieu  without  UWiUI  authority.    (^7 
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Churcb,  Attorney-General  Pro  Afytna  rs.  Middlemiss,   &  Hiddjfemiss, 

plai^tiffeAjro**- TS.ArcbambfliuUetal.,  defendants  «n^ar.,S.O.) 319 

fixECDTOBS  :— Are  not  liable,  jointly  and  severally,  for  the  payment  of  the  balance  of 
moneys  collected  by  them,  but  are  .only  liable  each  for  the  share  ojt' 
which  he' had  possession.    (Darling  et  al.,  appellants,  and  BrdWn  et  al., 

■    respondents,  S.C.).—^.., 

"  •.—ISk  not  liable  \a\0jf  £ore  than  6  per  cent,  interest  on  t  he  moneys  collect- 
ed by  them  after  their  account  has  been  demanded,  in  (he  absence  of  proof 
that  ^  they   realised   a   greater   rate    of  interest  by   the   use   of  the 

oi^ney.    (do,).. .' • 

xcHA.VGi  ^T-M  tt£  case  of  an,  of  horseSj  it  is  not  competent  for  a  party  sued  on  a 

'  ''\note  given  as  boot  on  such  exchange  to  plead  non-liability  on  the  ground 

of  a  redhibitory  Tice  in  the  horsf^ceived  by  him,  and  without  bringing 

'■^ ,  any  action  to  set  aside   the  exchange  i  especially  where  such  plea  is 

.    °  tyled  several  months  after  the  defendant  knew  of  the  vice  and  had  ten- 

_^„  :_        dered  back  the  animal.    (Veroneau  ts.  Poupart,'S.  0.).. 326 

Experts  :— When  the  report  of,  has  once  been  made,  they  areyuncti  #cio,  and  cannot 
of  their  owq  motion  make  a  new  report  t^  the  ground  that  the  first  is 

imperfect  or  defective.    (Beckham  vs.  Farmer,  S.  C.) i.>. 

Extra  Work: — rtie Buildpr. 

ION  JuDGHtNt  $i«In  an\action  on  a,  and  the  usual  a«ft<m;)«t<  counts,  where  the 
plajntW  only  fyl^s  a'jcopy  of  {he  judgment  which  does  not  i^veal  the 
cause  6f  indebted liiess,  he  will  be  ordered  to  fyle  an  account    (Holme  vs.' 

Cassils^tal.,  S.  C.)\...: 

<SuARANTBij^Ait  order  to  "giye  Iteanr  what  he  wants"  does  not  contain  a  continuing 

Oni'^rsBtee.    (Lacroix,\appelIas^t,  k  Bulmer,  respondent,  Q.  B.) 
IIabbas  Corpus  :— After  a  prisoner  is  committed  for  trial  for  arson,  if  the  depositions  . 

on  which  the  commitment  is  based. do  not  establish  his  guilt  he  will  be     •> 

admitted  to  bail.    (Expartd  Onasakeiir^t,  petr.,  S.  C.) , -. 2l9 

^Hypotrkc ART  Action  :— A,  may  be  instituted  against  the  direct  debtor,  as  well  as 
against  a  Uerf^ftenteur,  when  such  direct  debtor  is  still^n  possessii^  of 

the  property  hypothecated  by  him.    (Lebrun  vs.  B^dard,  O.S.) 157 

Imperial  Statdti,  22  and  23  Vic.  ch.  63 :— Under  the,  in  any  case  depending  in 

any  court,  in  #ny  othqr  portion  of  Her  Majesty's  Dominions,  if  the  law 

k       applicable  to  the  facts  of  the  case  is  the  law  administered  in  any  other 

part  of  Her  Majesty's  Dominions,  and  is  differeoifrom  the  law  in  which 

.    ,,         the  court  is  situate,  it  is  competent  to  the  court  in  which  such  action  may 

depend  to  direct  a  case  to  be  prepared,  setthtg  forth  the  facts,  and  to 

pronounca  an  order  remitting  the  same  for  reference  to  the  Superior 

Court,  administering  the  law  applicable  to  the  Cuts  of  the  case,  and  desir- 

Hk^inguid  Court  to  pronounce  its  opinion  upon  thifuestions  submitted  to  it. 

.-^-    Andsuch  case  is  broughtbeforethesaidSuperior  Court  by  petition  of  any 

of  the  parties  to  the  action,  praying  the  Court  to  hear  the  parties  or  their 

counsel,  and  to  proflounce  Its  opinion  on  the  questions  submitted.    (Noad 

TS.  Noad,  S.  C.) : 312 

iNMKifpiB :— An,  is  responsible  for  the  e^cts  stolen  from  a  traveller  while  lodging  in 
bis  Jiouse,  where  it  is  not  proved  that  the  theft  was  committed  by  a 
stranger  and  wa8  due  to  the  negligence  of  the  traveller ;  and  the  oath  of 
the  traveller  is  sufficient  to  prove  the  loss,  as  well  as  the  value  of  the 
things  stolen.    (Oeriken,  appellant,  k  Grannis,  respondent,  Q.  B.).,....  265 
ItrsoLvixT  Act  :— A  party  who  has  fdir  upwards  of  six  months  acquiesced  in  the  pro-  1 
J        ceedings  taken  against  him  under  the  Act  cannot  afterwards  question  the 
jurisdiction  of  the  Court    (Fulton  v^Ijefebvre  ft  Lefebvre,  petr.,  S.  0.)..    23 
"       "    :— A  eapia*  may  lie  against  a  deftndant  who  has  assigned  ander  the  Act. 

(Robertson  et  al.  ts.  Hale,  ft  Hale,  petr.,  8.  C.) ...u.    38 
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INDKX  TO  PBINOI^AL   M*i*|pl8,     ^     '^  'yii 

I.80tTmAoT:-A,..ppe.JltotheOo«rtofQ.B.doe,notliefromanyjadgm.ntofJ^^^ 

VS'V^l.^"'""*  ^"^  '"''•"' "  •»»'  •  «»••  judgment.    (Mackaj  S 
vs.  The  St  ^awrtpce  Salmon  FisMng  CompanV,  Q.  B )  Y  ia 

-'       «    =-Notwitl„U^dingin,a»igam.ntunLjAc^^;ak^^^  '* 

.  _         •-^'"'"  *- '~'»"  carrie*.<„,  business  in  more  places  t^nljne,  a  writ  of 
/  atucbment  under  the  Act  caA  t»,ly  issue  at  bis  cl,««  6?  one  of  bis  prinei- 
4.       .,       P^fP'-^^'^fbusmess.    (Broclcvilli*^«K»ST«:  W;<6o.Ts.Fo8tei',S.  C  )    107 
:-Tne  return  day  of  a  writ  of  attacbinent  under  the  Act  must  not  be  later 

than  five  days  after  service  of  the  writ.    (Do.) ,........'«» joj 

"    •-■*"<>«»"  obtained  by  a  creditor  for  the  delivery  of"g^8,"by  fraud  and 

artifice,  will  be  set  aside  on  petition  of  the  assignee.  {/n««able,  ins..  A        • 

^^       ^^       Stewart,  assiRnee,  4  Bayartl,  petr.;  Ac,  S.  C.)  .; , .121 

^    "    :-Where  a  composilipn  deed  provides  that  the  insolvent  shall  bfe  enUtii^"t^'-, . 

^  _X^      *"'-«=«">'«J"">«*of  his  estate,  on  placing  in  the  hands  of  the  assignee  notes 

x;    covering  the  composition,  and  the  assignee  has  re-conveyed  the  estate 

without  receiving  a  note  for  a  creditor  who  bad  f^le<l  a  claim,  the  Court 

will  order  the  assignee  to  deRver  such  note  to  such  creditor.    (In  4e 

""       "    :- S L«M08*  ^"'**'*'  *"*'*"-  *  ^""'*"*''  ^^'^  ^-•" "••••  123 

"        "    :— «    Unpaid  ViSDOR. 

•.-An  Insolvent  is  not  bound  to  answer  a  queftion  which  nwy  tend. 
4<       „       *t"J;™«'"'**  ^'^-  ^'^  ^  B«audry,  ins.,  A  Wilkes,  petr.,  Sftfi.^ 196 

\     •— l^d«  MabRIID  WOMAR.  .  '—^f 

"    :--Where  an  attachment  has  been  issued  under  the  Act  and  the  ^indant 

£  ,.     P« V''°°*"*  ^  *«"'"''  ^i""*"  t»»e  fi^«»  days,  the  plaintllf  cannot  discon- 

tinueTiis  attachment,  and  the  defendant  has  a  right  (notwithstiading 

sjich  disconUnnance)  to  a  judgment  on,hi8  peUti*.    (Ford  ^^^oti, 

'\  •~^°  insolvent  cannot  stajnhe  proceedingf  of  a  pUintifffun^^^^^ 

•   signee  Uke  up  the  irutanee  in  place  of  the  insolvent  (Wilson  et  al.  vs  Br^ 

-  ^^      net.  C- of  R) V—- • .". 209 

:— A  debtor  who,  having  failed  to  meet  his  Itabijities,  gives  aCcommod*. 

]'.*'°  "o*es,  knowing  his  insolvency,  apd  buys' goods  on  credit,  withoot      ' 
disclosing  these  facts  to  the  vendor,  commite  a  fraud  within  the  meaning 
of  the  Act,  and  is  liable  to  be  imprisbned  acwrdingly.    (Watson  et  al 

vs.  Grant,  S.  C), ...., .;., _ |  223 

'      ."    :-The  provisions  of  sec.  14  of  the  Act  do  liot  apply  to  a  creditor  who 
desires  to  attack  the  validity:  of  an  attachment  under  the  Act,  a&  the 
ground  that  his  debtor  (the  insolvent)  is  not  really  a  ^er  wit^  the     ■ 
meaning  of  the  Act,  and  that  he  is  moreover*not  leal^  insolvent,  and ' 

therefore,  such  creditor  may  intervene  at  any  time  and  contelt  the  proceed? 
mgs,  and,  in  so  doing,  he  does  not  require  to  allege  that  be  is  an  unaer 
,    «.         cured  creditor  for  an  amount  exceeding  f  100.  (Langevin,  appellant.  A 

.       Oroth6 et  at.;  responden's,  Q,  B.) „ ; .,. .    ^        237 

<.-■«       «    :_"  The  Court"  in  section  136  of  the  Act  of  1875,'to"thi»"  ProvVniJior 
Quebec.means  the  Superior  Court,  und  not  the  Judge  sittmg  in  insolvency, 
end  the  demand  for  the  imprisonment  of  the  debtor  provided  by  raid' wc- 
tion  is  made  in  an  ordinary*  suit  and  not  by  a  petition  in  insolvency.  (Re 

\.    Gear,  ins.,  A  Sinclair,  assignee,  A  Fumi)^  pete.,  8.  C.) l.  279 

^  ,    *X?— A  demand  of  assignment  under  the  Act  will  be  set  aside,  unless  it 

^v,  be  distinctly  ^rovjid  that  the  defendant  has  fuled  to  meet  hia  liabilitiM 

,         Mnerally  as  they  become  due.    (Be^^  vs.  Thwnson,  A  ThoiuBon,  pete.. 

'      O.ofR.). ..^ ..!!.....  299 

*       "    '-—P^  privilege  for  wages  due  to  jouimeymen  does  not  extend  to  the 
prtneeda  of  the  sale  of  honk  linhta^  ^m  j,  limJttnHi    "  " 

"  '  ,  ■      •  1  ■  ■ 

■'    ' .;  .    -..J -^  .' , :    .  .  '  "'.■.,.    ■  .  .'  -,  .'    ■■••    •    --.■■■■  -,        ■•:■.■:¥, 

■-■>■'■    ■ ''-"^' ■,  v-^-    ,    ■■"■..  ■""■'■       „"      '      -i"'    "  ^  ' 
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effccts  contained  in  the  store  or  "work  shop  in  which  theis  services  wer« 
required.  {Ht  Beaulien,  Insolvett,  k  Dupny,  assignee,  k  B^aulieu  et  al 

petrg.,  U.ofR.)... v...„ ...;.,....  y. 

iNSOLViMT  A0T:-Thc  demand,  under  sec.  39  of  the  Act  0^1875,  musrfcemad'e^^^^ 

the  four  days  after  the  return  of  the  Writ,  and  seems  to  cover  every  spejies 

ofdemand.    (Cartier  vs.  Germaip,  S.  C.) ^ 

Lnbcbiptjon  en  Faux  :-The  correctness  of  a  duly  certified    copy"  of  a"  notarial  «c/« 

I      may  be  attaclced  otherwise  than  by  an  inscription  mfaux,  and,  therefore, 

,:\  .the  procedure  by  way  of  such  inscription  is  unnecessary  and  &ught  to  be 

'      rejected.    (Dufresneet^  vs.  Lalonde  etal.S.C.) 

I«C8AHCi:-The  Provincial  Statute  39th  Vic.  ch.'  \  imposinga  tax  6n  insurance  wm^ 
panics,  IS  unconstitutional.    (Angers.  Attorney  General,  Pro  Segina,Ys. 

The  Queen  Insurance  Co.,  S.  C.) i .-...........!.. 

•'      :— Where  the  assured;  In  his  apglictttion,  described  the  building  tq  be  insurtd 
as  "isolated,"  the  mere  fact  that, this  wowl  was  explained  in *&  printed 
— ^       "<"«  ''*^'o*  'he  assurpd's  signature  to  myan  at  A  distance  o^  100  feet  from    r--    * 

ihebuilding,andthBithebuildin6,was«otatthatdi8tan(^,wouldnotin-       ' 
validate  tha  insurance  in  the  absence  of  pbof  that  the  assured  knew  of 

this  «aplanation  at  the  time  he  signed  the  applioaUon.  (Pacaud,  appellant,      "^ 
,,  A  The  Queen  Insurance  Co.,  respond«nV.Q.  B.) in  .^ 

"    /-Mere  oVCT-valuation  will  not  of  itself,   in   the  absence  ofwoorofbad 
faith,  invalidate  the  policy.    (Dijp:. 

"     :-The  cohdiUon  in  a  fire  policy,   that  the'assured  shall^ve   notice  Md 

make  proof  of  loss  before  any  suit  can  be  brought  on  the  policy  is  not 

^     complied  with  by  a  third  person  to  whoA  the  loss  is  made  payable 

furnishing  such  notice  and  proof  of  losss'and,  in  the  absence  of  any  such 

'  notice  and  proof  of  losdby  the  assured  hi  Aelf,  the  action  by  such  third 

Uerson  will  be  dismissed,    (l^anton  vs.  The  Home  Fire  Insurance  Co ; 

S.  C.) 

"      :— Ab,  by  an  assignee  und 
will  not  enure  to   thel 


U 


> 


lit 


2U 


\    ■\ 


a  deed  of  assignment  under  the  Insolvent  Act 
nefit  of  an  assignee  subsequently  elected  by  the 
creditors,  without  the  consent  of  the  insurance  company,  where  the 
policy  contains  thQ  following  clause  or  condition :— "  If  the  property  be 
sold  or  transferred,  or  ^anr'change  take  place  in  title  or  possession, 
whether  by  legal  praeCss  or  judicial  decree,  or  voluntary  transfer 
or  conveyance ;  or  j^the  policy  shall  be  assigned  before  a  loss  without  the 
consent  of|||f-cbmpany  eddorsed  thereon^  etc.,  then  and  in  every  such 
case  the  policy  shall  be  void."  (Eiliott  vs.  The  National  Ins.  Co.,S.  0)...  242 
:-r  Where  itjB  impossible  tbr  the  assured  to  gi^e  a  detailed  statement  under 
oath  of  his  loss,  supported  by  books  and  Vouchers,  owing  to  their  being 
burnt,  the  condition  of  the  policy  requiring  such  statement  will  be  satia- 
,  fied  by  his  giving  affidavits  as  to  thft  value  of  the  property  lost.    (Perry 

vs.  The  Niagara  District  Mutual  Wre  Ins.  Co.,  S.  C.).; 357 

:— An,,  of  goods  described  as  beiilg  in  No.  319  St.  Paul  street  wilf  be^  held 
to  cover  the  same,  goods,  although  removed  into  t|ie,  premises  No.  ^15 
adjoining,  if  the  agent  of  the  insurance  company  at  the  ehd  of  the  first ,'' 
year  of  the  insurance  examined  the  premises  and  consented  to  a  renewal   ^ 
of  the  policy ;  apd  such  a  jariation  does  not  constitute  a  new  contracti 
but  only  a. slight  change  in  the  old  contract  approved  of  by  the  parties. 

(Rolland  vs.  The  Citizens  Ins.  Co.,  C.  of  R.) ; 262 

:— The  question  99  to  the  consent  of  the  company  to  a  change  ofHhe  loca- 
tion of  the  gooda  insured  is  a  mcAter^  fact  properly'  left  to  the  Jury. 

(D?-) • •— \ • 262 

'  :—Airi.  agent  of  an  ii\siirance  company,  whose  powers  are  limited  to  re- 
ivin|^  applications  for  msiirance  for  transmission  to  the  head  office  and 
*"  M^^^^ctiPg  0^  premiums,  has  no  power  to  waive  «<ny  t»'  thi^tignn jj. 


■#■    ♦ 


\ 


P^. 


jt^y 


9    ' 


m' 


> » 


.» 


INDEX  XO-PRINCIPAt  kAtTKBS. 


PAOB 

were 

■    « 

tal., 

i  . 

.V...  304 

itbia 

.■^- 

e^ies  ' 

310 

aele      j. 

fore. 

obe 

......  105. 

« 

)om- 

l,VS, 

> 

7T 

urbd 

nted 

r 

'«. 

t  in- 

31 

snt,      ^ 

U»> 

Sk 

bad 

Ill 

and 

■M 

not 

'■■ 

abl& 

lucb 

bird 

Co.;    ■ 

m 

Act 

the      ., 

,, 

the 

ybe 

ion, 

'-■ 

afer 

#) 

the 

3)...  242 

ider 

eing 

itia- 

erry 

, 

257 

lield 

kl5 

first    - 

war   ^- 

-,       :    ■ 

«ct, 

ties. 

1 

262 

ICft- 

iry. 

■ 

262 

re- 

ind 

.-? 

idi- 

—  ---. T-^ 

■  \ 

../ 

V    '^ 


PAOI 


•'        cTf  RO.!?.'.!!?' "*'•  '<^'"'«'^''-  *•»*'  P~^i»«>'»'  In«.  ,Uo.  of  CanM.,' 
IwiiuKOK  =-Thecondition  !„  «  policy  of,  ?o  the '.^ffec'tiat'.U  p^rso'iis' insuid'sbai"  ^^ 

•  «"<'^'7»«^d«'«>«ge8,p,ed.^th  their  own  hand  and  .verified  by  oath  or 

affirmauon,  .,  waived  by  theWof  the  ogent  of  th;  company  aJdtJe 
-  .         '^'7?  T  V  ^^^  "^"oosi^^aluators  wh*  malce  a  r^uatioS  JZ\^  ■      ' 

^    —  T"l!"  'ti"'""""'  ^•"'"'''«  "•*'  *'"'>'  only  disputed  as  toS 

VlHj.„KSr:^Wco*n.er.ial  ca^e,"  whei;"*i;i;;;;7ha^^b^;  i^ia^^ltf  aci^ni;;';;; "'  . 
rent  rendered  from  time  to  time  and  unobjected  to,  the  Court  SaHow 

"        :— FirfePHMCBiPTioy.  %        '" ' '':-"'• r 40 

':-Arrear8  of,  on  an  obligation  e^^ered  into  befpre  the  C.  C  came  Into  fnrr. 

\   '      ^""^t  ''r  '"'  ^''  «f  '^^^'>  «"»  prescriptiWe  by  fiZeai  mS 
,       .    \         Tided  by  the  Code.    (Smallwood  ts.  Allaire,  0   of  B )         ^  '^       ,«. 

'  :-The  dr.ft  0,  ,,  ^^  ^^^  .  .^^^^     ^^^  ^^^  record  "of 'si^h  J„dg: 

ZaT  rH^'"T^'*'''*^'^*"'«'»«^'«'"<=«««fe«'di°Buppo.io^ 
bv  tS  •  !,  *^?n^""*  '•"'  ««"«<='"«»  of  »he  entries  thereon  so  paraphed 
by  the  ju^lge.    (Carter>».Mols6nv. *  Holmes,  int.  party,  a  C  !  |;""P'""* 


.       1 


«l 


^- 


.     A  J.  '°""»."' ""'™es,  ini.  party,  8,  U.»i...s..  . 

.-A    so  recorded,  cannot  beset asid«>, on a.r.j^^teLv; by a^oTher judge 
° -!^!/"'"*.''^'!'''  *»•'.*»'«  8'«'««1  of  error  iQ^hlfecofd.  ;S;7"J"*«* 


210 


210 
210 


.      .  ,.  ,     ' B-">""i  «i  crrur  in  SWCniKCord.     (1 

-According  to  the  evidence,  there  was  no  er^  Tn  above  case.    (Do  ) 
JcmcuL  ^^^--^^^.-^^^^^r,  that  more  than  pne  pers^  bid  to  make  th.jsale  valid 

(Poir,er  vs.  Plouffe,  k  Galvi,  oppt.,^.  C.) C.  ........ ..1*.  ....,...»^103 

Jc«isDiCTi9N:-F,rfeOAi7s«  OF  Action.  .         ,1    ""A""^*"^ 

''~tT.~K  W/  •""'"T*  ""t**"*' it  "dJ'e.»»h  the  fraudulent  intant 

%reby  to  attempt  to  force  the  other  parties  to  the  note  ,to  answer  to  a 

suit  on  the  note  at  the  place  of  the  domicile  of  such  endorsed  jrhere  he 

-        IS  served  with  process,  the  Court  wUl  dismiss  an  'action  brought  u'nder 

:<     '"'''    JJ^g^c""'""'*"**''' *«''''''''"«»>  other  parties.    (Wilkes  vs.  Marcband  el^, 

"      ,  !—Firfe  Security  FOB  Cosfs.    '  .  *, 

:-TWC.  C.  has  jurisdiction  in  a  caseto  res^d  aleaseWlSKt^  amount  ^ 
.of  damages  laict  is  within  the  jurisdiction  of  the  'O*  C,  although  the 

ywriy  rent  stipulated  in  the  lease  js>  eiceas  of  the  amount  for  whwH  an 

«       ..^^r^'^^^r' ""«'•* »>«''«»'K»»tii, that coure.    (Qhoquet vs. Hart, (To. 

. .  -The  Circuit  Court  has  no  jurisdiction,  by  means  of  c*riiorari,  Over  ja<i| 

•       Tfu   .  •*"  *'"*  Ttnieni  by  eommia.ioni'rs'  C9urt8,  or  by  justic^ 

•or  the  peace.    (Exp.  Long,  for  eertArari,  »:  Blanchard,.re8pdt.,  ft  Tile 

Magistrates  Court,  County  of  SfaeiTord,  0.  6.)...  .^. 

JPBY  Trial  :—ri(fc  Privy  ConKciL.         —       ,•     '  \  ••...-•....• 

Larcny  :-An^u^sta^,pcd  promise  to  pay  i8a'v;iaable  security,  and,  even  I'n  the 

hands  of  the  maker,  is  such  property  as  to  b^  the  subject  of  larceny.  (Re- 

gina  vs.  Scott,  Q.  B.)..........,....., ;.;„.."'. , ...L.......  225 

Latmt  P.FJ.CT  :-An  ijiperfectfljooden  drain,  connecting  the 'iat^r  closet  wd  draibs 

.of  a  house  with  the  common'  sewer  i\the  street  of  a  city,  ia.a  latent 

V  -      defect  against  which  the  |«ller  is  obliged-Vy  lAw  tp  warrant  Se  bwr. 

when  from  the  character  of  the  houi«;  the  buyer  bad  reasonlo  believe 

t^nat  the  drains  were  Constructed  in  a  proper  manner.   Ibhofann,  aft.*.n.nt, 
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-*-emme^  respoirdeiit,  (frB.)"., 
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LwlpB  :— The,  has  arightt  in  8uin9|ila  tenant  for  rent  aue,  to 
, '  ables  in  the  leased  pflemlles,  noturitbatanding  that 
possession  of  ^  assignee  iltader  the  Insolvent  Actj 
not  accepted  la  such  b/itfa'e  lessor.    (Boyttj^s.  McI 

parly,  8.  C.>  ,.,i -l... ,.:..^...: 

The  meM  redei^  by  the,  dlffereral  'inst^bients  of  rent  „>  „j 
fkm  the  ^b-^jt^nt  does  no1|teeate  norauon  of  the  less&f  cla 
his  tenant,    (^y.. JF,. ; ..S.  . 

'^"'"''  ■       ^  *'  ,_M, 

be  in«erporated  by,  for  the  pnrMprdfllla 
Province,  unde£  thePtovinciin  SlSifute,. 


f  all  the  more^ 

may  be  in  the 

f  a  snb-tenant, 

>  k  Craig,  int. 


a  by  his  tei 
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-i  -      ,     of  the  34th     ..  ^^.       ^ 
"       HcCaiubridge',  i^ti'.k<^'"^^i 

s.  c.).:.^ ^   ^    ■' 
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for' 
Montreal,  pttaii()f|lnd 
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M amdamCs  :— A  writ  o^i 
amonnt  ajtri 
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181 


iany'to  dD^osit  an 
tOSoifrgouin  vs.  The 
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232 


;|lyl|rbit|ators:     _  ,  _ 

,       ,  ,     -W;^.,  8.  6.)...:.,... t.  2lf 

a^writ  of,-will  lie  Against  t^^'(^ity  b'f  iTdiitreal  to  compel  the  uppointment^ 
lboinmisi|mer8  to  fir^^iOrtjolant  o(  Ij^ennfity  to  be  paid  to  the  owners 
l^^^giaf  ^WectecV  hjy  tMi^^age  of  le^  of  a^treet,  although.'no  grade 
^<)r  ll^^tm^  bad  beeh  formw  determined  previously^  (Joseph  vs.  The 

t^tjafc^reii',  s-  c.) -% : .'...^ 

^^!$M|fQf  a  denation  under  ajlVom  the>'liuj^biuid  to  t]fe  wife, 

^IM]^  to  |blb  applied  to  the  purol^ase  of^hoqaibold  Airpiture 

for  their joiiaRttK  the  dedth' of  the  husband  befor|^,bV4onatioiiVa8  so 

applied docfyfotlfem'pt, the  husband's  estst«  from  liability  ft>*  {he  amount 

,  ^        ^   there«r.    (Symoni^.  ^elly  et  al.;  S.  C.) ^^ *.-....^.i *........-.. 

l^AtalBD  PkHBONB  :^ri*  P*Aii^C«.  M  "(    *    '  '    ^ 

""^^'fe'-^I^P***''^'"*  to'piroperV,  and  becomittj^  security  for  her  husband, 

'  ™|ftr'E9(l  to  x^'coViEP.back,  withMuterest'  from  th^J,  dateji^f  service  o( 

proio8«|,aB'anM>nntpgidl<yher  as-suctsejcurity.'   (Buckley,  appellant,  & 

i     BruneUe  et^viTj  re^jpd0nts;.Q.  B.).. '. i i.......:.... 

:-*-X,*eparatediMl|i.p«)iKi,rty,ifBOt  liable  for  groceries  ponsu^aed  in  the 
bouse  ih  vh«,<;n  ^MpMid  her  husband  live,  when  j^ey  have  not  been  pur>  < 
chased  by  her  o^t^  %n  idrder,  and,  have  been  charged  in  the  merchant's 

books  to  «h(rthlisb(|Od»    tLarose  vs.  Michaud  et  vlr,  0.  C.) 167 

:— The  prinoQli^.o^  the  law  Quintq^s  Uucins,  by  whic^  acquisi^oAs  made ,« 
i>y  a  mi^rriedi||^an  Tf ere  presumed  to  have  beeo  paid  with  tbemottey'of 
l^e  husband  until  proof  to  thc^  contrary,  is  Applicable  to  tivB  Pfomce  oC  *  ' 
« Quebec,    (/n.re  PlesSis  dit  Belair  et  al,,  ins.,  k  Fair, a8sf|nee«4|/lAnder?'     t 

jjai^  petr., S.  C.)....!;..- l^ I .......^..X-.J.. .ClVt 

;-4A,  who  with  faer  husband  makes  a  dOnatij 
one  of  their  Ghildren,\'Wiul8t  en  eomiuunauti 
.'  remains  liable  for  ||>ne  half  of  the  dobaSon,^ 
sequently  separated  judicially  from  her  hi 
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a  sum  of /Jnon^y  to 
with  bee  husband, 
tandid'ifjshe  be  sub- 
to  property  and  i»- 


[Ot  be  made  liable  for  necessaries  sfftftlied  to 


TI — ir 


nounce  to  the  community,    (Vincent  et  luc/^  Benoit  et  vir,  S, 
;— The  propehy  of  a,  will 

the  ftmily  without  proof^H^e  insolvency  of  the  huiband. 
et  al.  VI.  Lajoie.  h  Laujton  »>  vir,  oppts.,  0.  0.) 


(Lafifamboiae 
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>--ir  the  husband  is  witliOD,(  means,  the  creditors  may  claim  ftom  tbe  wife 
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ttjehold  debu  for  necesMries-  lupplied  after  the  husband's 
"Bttibbonetah-rr-MorBeet.vir.C.  0.) 311 

j^s^m^'*  '^'  '■  '  * 

'  *^^^*"^  'Arointed  the  provisions  of  Thp  Temperance  Act  of 
(FspiiSftuv6,  petr.,  «  The  Corporation  of  the  County  of  Argen- 

tMiI„reBiion<i«^im^C.  C.).., 

iJifA^mATiON :— Firff  Lffti^f^iTiNTM  '  " 

Ng»*|jp»i:— J"      -  ■  ^" 

3^-An,  cannot  be.fyled  by  a  person  who  has  made  himself 
^ guardian  to  a  iaUie,gagerie  of  ^«e  effecU  claimed,  and  allowed 
s^t^o  withoufop'positlon,  declaring  the  taitie  good  and  Talid. 

P|loufre,  4  Calvi,  oppojiiht,  S.  0.) 

aoCumeS(i«  hot  alleged  in  an,  and  not  produced  at  the  fyling  of  the 


119 


lOJ 


\ni, 


opposition,  cannot  be  produced  and  fyled  later.    (Do.) 103 

:— An,  to  a  seizure  of  .moveables,  sefzed  in  the  possession  , of  the  party  con- 
demned, wi|l  bp  dismissed  on  m(.tion,  if  the  allegations  fail  to  set  out  any 
specific  title  4id  do  not  set  up  a  possession  in  the  opposanta:    (Duhamel 
et  al.  Ts.  Duclos,  b  Duclos,  T.  S.,  4  Perreault  et  vir^  opposants,  8.  0.)..  3)8  , 
i,P4UT!iBft8Hip  :-When.  a  registered  partnership  has  beeA  dissolved,  without  reg!str»- 
'''  ■  m  .        -  t'on  of  th^  dissolution,  and  without  notice  thereof  to  the  creditor,  service 
W             of  process  on  one  of  4he  partners  at  the  place  of  business  of  tha  late  firm 
is  good  against  all  the  co-partners.    (Green8hie'ld8T8.Wymanetal.,S.O.) 
:— An  association  of  persons,  formed  for  the  purpose'  of  trafficking  in  real 
estate,  is  not  a  commercial  partnership.    (Girard,  appellant,  and  Trudel 
•tal.,  respondents,  Q.  B.) _  ;_,  _ 

■^Pour  parkrt  tof  the  compromise  of  a  case  are  of  a  nature  to  inter- 
A  sm>.  rupt,-but  the  proof  thereef  can  only  be  made  by  writings.    (Pbaneuf  vs 

,,  ,||^       Eiiiott,s.  c.)....;, :.. .-; .T....;.-...^.... 

i  l^iwtmT  :-The  crime  of,  cannot  b©  assigned  upon  a  deposition  under  art.  ^84  Code  of 
V  i  ^:  P»  w'»«'*  the  tbnsent  in  writing  required  by  that  article  has  been    i 

omitted.    (Regina  vs. Martin,  Q.  6.) ]5g" 

'  ft':"''"  '•~^  <''*'•'  *"'!.  salesman  of  a  commercial  firm  cannot  legali^pledge  the  goods 
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of  his  employers,  i«hich  he  has  stolen,  foiv  ftaMies  ^rpwed  in  bis  own  in- 
dividual n^m«  and  loaned  to.^m  in  good  faitb,T.n  th^  security  of  the 


hi 


goods  so  stolen,  Jtnd^f  which  he^was  apparently  in  open  possession  as  pro- 
r     pnetor.    (Qassils  et  al.,  appellants,  and  Crawford  et  al.,  respondents,  Q.  B.)     1 
:— Where  a  pledged  Watch  has  b?«in  stolen  from  the  party  to  whom  it  was 

Pledged,  withpnt  any  fault  or  negligenee  0^  his  past,  Jie  ik  not  liable  to 

■'   make  good  the  loss.    (Soulier;vs.  Lazarus,  C.S.);:. ;,.«. 104 

^-Theac<lo/>l4fnoro<l<|•a  </!>«;<<*  does  noClie,  when  the  pl^gM  is  aUmved  to 

sell  or  dispose  of  the  thing  pledged,  by  the  veyy  terms  o&l|M|i^tten  in- 

strument  of  pledge.    (Dempsey  vs:  Maeb^Hd^liteAl..  '^.  W£ji(iS(L.".:.   328 

IBQfATTOBlllTI-^deAOWT.,   .  /fi^''^7*^^ 

.«        :-Where,the,  w  not  fyljsd  IJi^re  the  («c<p/iV>n  rfigto 
JV^osta  will  be  aiyarded>Mi^hrt^xceptloii.    (Westcott  rt  »A^  ra.  Archain- 

bault  et  al.,  S.  C.)^....:........,..^. .%...|. 

!<!«  ^-A  replication  to  a  ^^neral.  answer  is  unnecessary^  add  wiUbe  lej^ctedtoii 

motid|.    (Fauteux  vs.  Parent,  S.  0) .*  , 

i—VtdfSauie  CotuervcUafre. 

,>— CAPIAS  AD  BESPONURnroit. 

:~The  •"  one  day"  referred  to  fn  art.  74  of  the  Code  oTV.  P.,  with  nkn^S  to 
the  service  qf  sammons  in  suits  between  lesson  and  lessees,  must  "not 
bearfiesnon.    (Metayer  dit  St.  Onge  vs.  Larichdiftre,  S.  0).„ 


?rc 


13 


■«i 


^Wj 


bprwmt  thy 
phooses  to  name  be  first  paid.    (D( 


'<^  \- 


"K-taafVif 


, #v^S^ 


-^5R 


lA, 


;^*  '   %V   ^ 


IV 


r 


y 


xii  ■■* 


U  . : 


i— . 


•  II        ._^ 


■■W 


\   ■■' 


..C 


„     INDEX  TO  pRfttciPAL  Hatters. 

e       '       ''  ... 

^.-^'^  ,  TAOl 

The  Court  oPR«tieir  has  i^^wer  to  revile  » jtid^ent  on  a  petition  to 

revise  a  bill  of  costs.    (Ryan  tb.  peTliu,  O.^of  k.)...t>. ••*: ...I, 28 

Vide  FoRKiQN  Jddomkkt'.     p  ' 

in  a  plea  to  an  action  orHamagesJ  where  a  {lefendant  specially  denies,  and  in 
the  samei-plea  alleges,  affirinative  matter,  whichianota  jnatiiication,  such 
matter  will  be  struck  out  on  motion  of  plaintiff.  ^8t,  JTean  vs.  Bteau,  S.  G.)    37 
IVlfe  EXPWITS.  -"  •  ,  -  ■- /  ,  ' 

"    EnqctTB.  ■     ,  ■ 

■  "    Partnbubhip.  "  ''      .     ''  .  ^ 
In  a  district  where  there  is  no  rule  of  practice' fixing  the  boura  of  open*  / 
ing  and  closing  tho^Protbonotary's  office,  but  where  the  office  was  upally  ' 
closed  at  4  p,  m.^^n  exQ,eption  A  la/prme  left  with  the  Prothpnotai^  at 
hiBofficebetween  the  hours  of  4  and  5  p.m.  was  properly  fylcd,    (Toe  Qar-    . 
illon  and  Qrenville  ft.  W.  Uo.,  appellant,  i^nd  Burcb,  respondent,  Q.  B)....  .49 
Vide  {jQRTA,  Security /of.             ■'"■               '     '            -,    •          .-                .  > 

"i  AB3ENTU.  ^     '    V'',  "^""■~---         'w^"     •>  '  ' 

"    RequAtE  ClVILB.         ^  .,'•  ~  '■  a      ' 

"   Appeal.  "  ^  -I,  ^-\    '  i       ^        (        ■ .  - 

"    ISBOLVENT  Act.  '  ,         y  "  \     '         i 

The  death  of  one  of  a  plaintiffs  atttorneysdOes-AotJnralidati' proceedings 
had  in  the  case  as  if  both  were  still  such  ^b^ncys  ;  the  plaintiff  being  „ 
in  such  case  really  represented  by  the^Wrviving  attorney.    (Moriavs. 

Henderson,  S.  C.) "...i .•...- 83 

Vide  Cau^e  ok  ^ction. 
■A  report  of  collocation  may  be  contested,  by' permission  of  tlie  Court,  and 
on  special  cause  shown,  aTter  the  delay  of  six  days,  if  no  proceeding  to^ 
homologate  the  report  has  been  adopted.    (Oeladurantaye  tsC^^^Pos^ 

Lacroix  et  al,  contesting,  S,«0.) \ .'. « 

■rtJe  Opposition  A  Fi^  DK  DisTBAiBE.  ~^_ 

•  "   Judicial  Sale. 

•  "   Imscbiptiom  kn  Faux.   "       ** 

-    "     CoKTBAWTE  PAjJ  COftPS.  -"  ) 

•  "   IrtcBNSB  Act; 

Where  leave  was  granted  to  appeal  to  the  P.  C,  and  the  appellafiit 
fyled  a  coQsent  that  the  judgment  should  be  executed,  and  at  the  same 
time  %City  of  Hontre^  Debenture  was  deposited  with  the  Cletk  of  the 
Court  as  security  for  the  costs  of  the  appeal,  the  seizure  of  such  bond  in 
execution  of  the  judgment  will  not  prevent  the  Court  frdin  accepting  it  as 
a  security,  (Jettc  et  al.,  appellants,  &  McNaughton,  respondent;  Q.  B-)...  192 
Vide  C0N06  DkrAVt. 

■  "     JUDOMBNT.  T^  -^^_-^:  ■  '*?    V 

■  •*  Prescription.  *  " 

•  "   Mandamcs.  ^ 

A  plaintiff  who  seize*,  as  belongjpg  to  bis  debtor,  real  property  which  has '    ^ 
beca  registered  for  some  years  i^  the  name  of  another  person,  shall  pay 
opposition  which  auc^  person  has  been  obliged  to  fyle  to  pre- 
|f  his  property.   ,<Robert  et  al."vs.  Fortin  &  La  Soci6t6  de 
Construction  Jatoques  Cartier,  i^jmsants,  S.  0.) 
Vide  Babbas  Corpus^  ' 

Where  a  bailiff,  resident  iiriiii<ither\d|strict,  and  charged  with  the  execu 
.tion  there  of  a  writ  of  executionN^ued  out  of  the  District,  of  Montr«aii 
^[Is  to  comply  with  the'  exigencies  w^e  writ,  he  is  liable  to  imprison- 
ment in  the  District  of  Mon^il.  ^Gn2t«^inger  et  al.,  vs.  Derouin  et  al., 
8.  C-)->» \ /. 
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IHUMX  TO  PBINOIPAL  JIATTJCBfl,  i     ,.  '     •jji 

"         !—    "  JklOTION.  •» 

"       .-.ItH/&t  necestary  that  ttaeprUoner  should  be ^rejeot tfrthe  h«arin2 

ofareserredeaM     (Regirt^  va.  Olags  et  al.,Q.^)^ .7^... 245 

"        :-A  Bpecial  anawer,  to  which  no  replication  has  be«a  ^-l^itWn  th«  eichi 
days,  may  neTerthetegs  be  attacked  by  motion,  and  cerfal*,  allegaUans 
th^in  (truck  out  in  accordapce  with  such-motioa. '  XDtlbAr^Landa,  '•  ' 
S.  0.)v ; , .'.-..^:.....-;.......3k       247 

«       :—The  City  of  Montreal  will  not  be  compelled  to  di'giwssess  iUelfof  .l^r     "' 
meats  forming  part  of  the  archives  <)f  the  city,  io  order  that  the  same  may 

b«  fykd  as  evidence  in  a  cause..  ({Gramp,appellan^  ft  The  Mayor  etal       ^ 

».       of  Montreal,  respondents,  Q.  B.).H .0, .  "■  '  \A 

"        i-KirfeSAisiB  Ahb*t.       '^  ^      '.        Cv""" ■" ;"" 

««:-_"    Avii;  JuDiciAiBf.      *     -        I       ,  f  "    "Sj* 

^        s— When  husband  and  wife, (separated  rts-to  property)  are  sued  jointly  and 
■         •    seTCrally,  a  copy  of  the  writ  antf  declaration  must  be  served  on  *ach  of    ^^■ 
them.    (Danaereau  vs.  Archamb*ult  et  al.,  S.  C.) .,...° „..  303 

"    '  i— A  bailiff  may  be  sufid  for  damages  resulting  from  errors  in'hls  return,  and 
cannot  claim  the  prelimitfary  notice  of  action  provided  l^  a^jt.  i^  of  the 

,    CodeofC.P.    (Majojr^^raTUEaFlRnjd^.  C). ,......,. ...a........  30? 

'  "        :— A  bailiff  is  not>^n6lic  officer  entitled  to  notice  of  action  under  art.  22  of  " 

Code  of  C,^  (Major  vs.  Boucher,  C.  C.) ., 304 

^        -.—Vide  Jv^oicrion.  ■'■ 

'        —An  ajfidavit  Ui  an  opposition  In  the  C.  0.  may  be  sworn  before  a  comnus- 

,  Biwr  of  the  S.  C,  and  the  prefix  H  Commumire  C.  S."  is'sufficient,  even        "  • 
pen  the  affidavit  is  made  out  of  the  district  in  which  the.opi»paition  is  *       '* 

^.f.   (W?<^ 'ff- S<e- ^arie,  &  Ste.  Marie,  opposant,  0.  C.)^.....„ 306 

■"        :—TBe  service  of  a  petition  by  a  party  not  in  Ihe  cause  on  the  attorneysjof  * 

the  j4ain tiff  whp  obtained  the  judgmiilit  condemning' the  lien  saiti  to  pay         .  i 
fnttffa  certain  sum  «/  money,  a»king,for  a  special  order  to  prevent 
V  said  fiert  sawr  paying;  over  tho',  amount,  is  bad.    (Booth  vs.  Lacroix  et  al 
^A|K       ft  Ro«and,T.S;,  ft  Dupuy,  petr.S.  C.) .'307 

v>'<V*.5— Fl^.PoWBB  or  AliTORNBY.      '        .  ,.     . -. 

T»     ~w4jp^  Apfidavit.      ^    .  -  -    ■  . 

«'  i—    "\.PbivY  CfoUMCIL.  ^    '        V         ".     , 

^BBSCfti^TioN :— The  short,  provided  by  articles  2^50,  2260,  2261  and  2262  of  the  C.  O. 

w  liable  to  be  renounced  and  interruptsc^  i«'th^«iatioer, prescribed  by  arii 

2227.    (Walker,  appellant,  ft  3w"eetjre8pop(ienV9..B.). 29         ' 

"    /:— Aloan  of  mpneybyanon-tradeff  to  a  homroetci°ab'ifir«;i8  noja ''"com- 
4      mercisl  matter,"  or  a  debt  of  a  «  commercial  ni^ture>"»nd  is  not,  thei«fore,  • 
^  P«acriptifele  by  the  lapse  of  either  6  or  5  yfears-.^  (Darilhg,  appellant,  ft  ; 

(   .,     Bl-own  et  al.,  respondents,  Q.  B.  92,  ft  Supreme  ^ttr«) .:....  16^ 

"^    '—The  prescription  of  5  yeart  under  the^ode  against  arrears  of  inteJ^t  • 

cannot  be  invoked  in  respect  of  debt  dne  prior  tp  the  coming  into  force  of      , 

the  Code.    (Do.).... .*.,?.... ..„;......:.i...;... ...92  ft  169 

.  *'     \:*-Rfrfe  Intkbbbt.                .     .^       '  A                        ' 
"  1*  iT"^***  transmission  of  an  nati^md  account  In  ft.l|^r  signed  hf  the  debtor 
^      H®"  *•»«  case  out  bf^  the  Statute,  ch.  67  c|Mptat.  of  L'.  O.  (Darling,      " 
'  >  ;    v" ,,  Wwllant,'*  Brown  et  al.,  respondents,  S.^aJK.^. leg 

'•    J-rTn  an  actioH  for  damages -resulting  from  a|Bai7(f«iV,   instituted  more  / 

.  .«    than  two  ye^rs  afjipf  1|^  wrong  complained  of  occurred,  the  court  must  ^       / 

^',,%,  dismiss  the  action,  in  llie  absence  even  <)f  a  plea  of  prescription.  (Grenief 

.»!  vs,  the  City  of  Montreal,  S.  C.)....s .;...    .....215 

■"     :-i-The  municipal  teies  of  the  City  of  MontreilLare  rfnlv  Dr^gcrintible  hv'thi^ 
.,        lapse  of  30  years,  ^(Quf  va.  Normyndeau.Tre.). , ........■■„ 300  » 

■    •■  ■'       .       .  ■.      ■  %  •        ■'.  t.. 

'  '  ■   .  '  ^  '■  V  .  '   -A-  ■     '      'Z    • 

■.       -.  \  .       *  ■■-    ■    *  ^\    •   "  ■    ■ 

mi    I       y    -  ?  J*  ft  .>,».».. 

.  ■.  >  .  '^^  ->. ./  \ 

•    ^^^  ■'•  ••  i^ilk)      " 


^ 


-.#«■■ 


0^: 


l'-'3. 


w* 


s^. 


#• 


XIV 


INDEX  TO  PBII«Cll>AL  MATTCMI. 


(Md*  to  U  sued 

H.  o.)....;...f  1^ 

th|   CMWofA 

\  special  jury 
pf>e»l  hM  been  refkiied  hy  the 
to  the  P.  C.  dlbet  not  IM  in  ' 


pRiMT :— A,  wbo  dcAmc*  th«  cb«r»ct«r  of  *  peftoa  In 
\^  damage!.    (Vignrau,  f s.  the  Rev.  Mesi 
PiuvY  Couhcil:— An  appral  to'the,  will  b«  allow 
•     Judgment  of  the  Court  of  Q.  B.  sett) 
and  ordering  a  new  tMal,  eren  whfii 
court  of  Q.  B.,  t>n  tb«  ground  that; 
•     "    tuch  cases.    (Lambkin,  appellant,'*  the  South  jEattern  R.  W.  Co.,  r»> 

spondent.  Pi  C.y «."^ ..vi,....^.,^,.... ^ 325 

Promishort  NoTi  -.—An  action  on  a,  not  fj^Mf^y  w'l^ •»  dlstiilssed.    (nudon,,appeHant. 

k  Oirouard,  respondint,  Q,  B.) •••<v "'iijMitiMNiW 

11      «    ._By  granting  delay  to  the  OMker  and  first  endorser  of  a  noViinftoHt  the      ^ 
^     consent  of  the  second  enobrier,  the  holder's  recourse  af  ainst  sufeh  secdnd    • 

endotiser  is  lost.    (Desn»ile%  vs.  tJuerin,  ^.  C.)..-;^!,,^™ 1,^.%...^..  ,Vf^ 

:— riy«  Lawimt.  <#i!»*  '  •     /"         ^  ^-'"f :; 

on  business  a&«  grocer,  toVbom  a  jn^i-  ,' 
without  th<^  Assistance  of  such  adris^, ,' 
|iim  as  such  glwcer,  is  valjlq.    (Delisle  ts^  ^ 

^350 

'  him  to  sigh  a  deed  of  compositian,  or 
'^such  note,  is  null,  and  the  (nullity  may  be 


t— A,  signed  by  a  pe; 

cial  adviser  has 
1_  for  goods  sold  an' 

Valade,  S.  C). . 
: — R,  giren  to  a  ere) 

the  note  given  in.rfijjl 


sld  TS.  Senez, 
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pleaded  by  the  leaker  Iff  an  actiotf  by,  the  creditor.  (McOo 

-  •       S.C.)^ ,.,. t*r ••'•• 

(«      «    r_A,  given  either  b^  an .  Insolvent  or^ by  a  creditor  to  indace  the  payee  to 
consent  to  the  insolvent's  dU()bivge  is  null.    (Deceltes  vs.  Bartrand, 

,,      ■     c.ofR.) - .'!.......|.". !......,;....^.. f...... 

Raii<w^  Ticket  :— The  holdwr   of  a,    travelling   from   Montreal  to   Toronto,  and 

t      «v    marked— "  Good  only  for  conttauous  trip  within  .two  days  from  date"— 

and  wbo  leaves ,  |l^.  train  in  #1^  he  starts  at  Kingston,  where  he  re- 

1'  mains  several"d^w'capno' af'«r«'*r^"*'»'^'''™s«lf  <>'' '^s  *'*''**''' *«.>'■ 

^  ment  ofa  trip  on  anothe°r  tr*in  from  lifegston  tOrToronto^    (Livingston 

-  vs.  The  Grand  Trunk  fi.W.  Co.,  C.ofR.)  .•i-Wr—" •••.••"• »3 

RkoiSbitoby  Vice  -.—Vide  BxeHASoe.  .         #       J% 

Registhar's  (Jb»i  incATB :—  Vide  Tbocblk. 

...         .-. . --,  "4,1. 


BtUi'ix^OiviLB:— A,  which  does  not  on  its  face  coine  wtlftiin  tli?l>ren|ion»  of  « 
"'606  of  tbeCode  of  C.  P.  may  l*  rejected  on  motion    (MacDttdgrfl  et  1 

nia^.  reggtiytent,  (j-B.y. 


u 


■■^ ..-  , 


,.- .     .*       .!• 


appellants,  AThe  Unictn ■Navigation  Coi 

11       II      -.—  yidt  JCBOHBNT.  "     .       ., 

Resbbted  Case:— l^irf'PBACTiCE.  >: 

Review,  Codrt  or  '■—^*  P»-a.ctice.  .  ,,  >"'^' 

Saisik  ABBiT  :— The  omission  tij^llege  in  an  affidavit  fof,^ 
.     ,      ting  "  his  propertjf*or  (in  the. case  of  atn 
-<:  «i  that  he'Still  carries  on  his  business, "  it  fatsL 

■*  *  NiUch,,peU[^U,  €.)......... ..".b.. 

Saisib  boESERTATOiBE :— Itt  aB  action  cteiming.airesplutionflPST  sale 
Jby.  the  unpaid  vetjidur,  the^ilaintiff  hiEtsa  rtgbtto^attach  ti 
;  Sflfife:  coweroo/pirii,  jjnd,  althoggh  the  attach&ent,  may  " 

'      '  .  .i.    of  a.saftw  rewn^M/iMiJ'it  witt'neverthefMs'  avail  to 
(J.      :;    ;  eoruervatoire.  -^^•i^er3"ofl7'|pl^e11ant, ,  4  TFeml!|ay,  fesponl 

-    "    :—   J'.  LA5JINX DBper;    ■      ■       "    .    -;"       .'flBC^  -^^^  ■ '.,  ■•;:-..■': 

H  ^■^■:  'jFh«Ll«m«fl]i^a  FW'Ghascr  of  realfsUte  incase  of defi$i€ncy'&f  quantity  m 
'  *  t'      the  falM  isolilis  not  in  damages,  but  ^  claim  either  a  diminntion  of  the  « 
-  Ji^rlrPriceo'  the reTocation  Sf'the  sale.    (6outney  »8.  Bruyereilt al.,  S,  C.>...... 

~„    "^    i— A  porcbuef  of  ival'^  estate  caihaot  seek  to  ifcover  iMfck  a  part  of  the 

"       ^         price  paia  by  him,  or  claim  secqrity  from  the  vendor  on  the  ground  that 

-  '       r  he  has  just  cause  to  apprehend  being  troubled  in  his  possession,  nor  can 
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dfefenj^ant  "  i^cro-  ryv    > 
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IHOIX  TO  PBIiroiPAt  MATTBU. 


to  p»7 JntoTMt  on  the  Mmm  of  thecapiui  du*  h,  •.. 


be  nta 
,                     (Hogsn 
8AU^-FidltTu>ini 
'     :-"   Tradi 

SHABreOlDW  :— Kj^iCAUi.         (^^^^      '■'    • 

HnRirr;->KtVfi8  AdjJtdicatairi.    \  ^ 

,     .««..tf  aSA«  r-.,/,h,  c«e  of  .  U  by  the  .Wiff  of  .„  ,„„oV,abI.  whlch^h,  - 
"^f  donation  was  JubstitutedXthc  purchaser  is  iustifJrtu    i       ,  ''^  * 

■■■^     y- .Jtavedflrom  the  sale,  notwi^tan5i,n^,J^^ 

r   i'\         nay  be  claimed,  by  anUnswer  to  »  ,„u     'T'"""""'  ""•I  8«ch  relief 
.         *-        (Jobin.ap^„anl?are7C«,i^^^^ 
Stahpb :—  K«f  Boifr —    ---     ■'    "' * 
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301 
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StouwQoods:— Fi,fcPt,«DOB.  . 

8db8TItdtio»:— FWeSitiRinr'Bllkti  "'  ' 

Sl«.B«ll«CoroT:_Ki<fcApPBiI..     "         _^  •''«<' •'"ACTIOB. 

Spbvitob:— Pide  PnACTici. 

Tax:— KictolB8B«iiw|,  •  * 

parte  CoreT^rr™k/ThT^^.?.'*'*°'^■P''''"""''q'^ora.  (£x 
^  SS«;?,  C  C  ;  "31^     Mu-ilopality  of  the  County  of  Brome,  re' 

Co^soUdatedS.atutesofCaJl'liirm^:^^^^^^^^^^ 

Tbad.  MAHK:-Where  a  biscuit  ihaker  s.ill8  his  Stock  in  S^./w^hVk '"'' 

.  ,  -''•»»'f-'''«««B  pertaining  to  .he  nLanrSlJ^^^^^ 

the  esc  usive  riirht  tb  use  t L  tr-rt.  ...^  1    ,  °"*'"6S8    of  the  rendor, 

,  PurcLer,  witho't'^^I^  ^L't'of  i^^^^^^^^  '"^•«' '»  "«* 

„.T».  jTaJkindrfh,  C.  of  bJ..  .•_  :  "  ""*  •=«•'"•*"•    (Thompson 

-The  non-sig,ification  of  ai! cannot "be'uirsnbiecUmau^^^  •.  ^^ 

^rrd^'::sz;^;;;t:~t^^^ 

third  share  of  the  second  SiS^     ^     "'  """^  """*'^«'   ">« 

«i,t,nce  of  such  t^lpartltliunf^TaT^^^^^^^  '"*?  ""' 

secoad  marriage.    (Francoeur  aDwlL' aV«»v         ^  ""'  °' ^"^'' 

.-The  surviving  husband  h«  no  SJ^  alilt?'  T'^'"*'"''  **•  «>•  2«8 

. .  the  dea-th  of  the  second  wife     (DoT  ^^  ««nmoveable  after 

"hSaStTo^'^'"''''' "*'*''*  •*'«^^w"at  the"i;;;ii;f»i^^       ''' 

has  a  right  to  obtain  a  pof/a^e  of  said  immoveable     rOoi       T'"'"'*'^' 
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Boney  which  the  buytr  bM  7«t  to  |m^  on  tbeprepvrtj  h  the  only  •moant 
''«»*»'•«'»  h«  can  clahn  wcurity.    (Parker  ft.  Feltoo,  Q.  B.) 

U«»AiD  VwDot  :-The,  of  mowablft,  hM  a  right  uod«r  art.  1543  of  the  0.  0.  to  d«mattd 
the  resolution  of  the  tale,  under  the  circiimiUncei  itaud  in  that  arUcle, 
•Ten  after  the  expiration  of  the  eight  daji4howed  for  rerendieation  by 
art.  1998.  (Hendenon,  appellant,  *  Tremblay,  respondent,  Q.  B  )  .... 
"  "  !-The  82nd  see.  of  the  InsoWent  Act  has  not  uken  away  the  right  of  the 
vendor  to  reTCndicate  goods  sold  by  him  to  the  insoWent,  and  the  price 
whereof  hai  not  been  paid.  (In  rt  Hatcbette  et  al.,  insolTcuts,  *  Qooder- 

ham  et al, petitionem,  8.  0.) 

»  '•  !-The,  of  real  property  has  a  right  to  sue  the  pnrchMer  for  the  price, 
notwithsunding  that  by  the  dMd  of  sale  the  payment  of  such  price  wa« 
delegated  in  faror  of  a  third  party,  so  long  as  the  delegatlM  b  not 
accepted.    (Mallettee't  al.  vs.  Hudon,  a  C.)  •••- •• '. '.        199 

UirFicoTOAUT:— A,  has  no.power  to  sell  all  the  sand  that  can  be  remoVed  during  fire 
years  from  the  land  of  which  he  has  the  usufruct ;  such  a  sale  b«bg 
equivalent  to  a  sale  of  the  land  itKtlf,    (Dufresh*  vs.  Bulmer,  a  0.)^.^     M 

Waom  :—Vide  Inholvint  Act. 

WiLiJ— The  registration  of  a  will  creating  substitution,  after  the  six  months  following 
the  death  of  the  testator,  is  good  as  against  all  persons  acquiring  right 
\  since.    (Dufresne  vs.  Bulmer,  8.  C.) : ......'...    98 

«  f  :— Legal  questions  arising  out  of  the  construction  of  the  terms  of  a  will  m 
regulated  by  tfce  laws  of  the  domicile  of  the  tesUtor  where  he  makes  bit 

will.  (No^  vs.  Noad,  a  0.) 313 

•  }— Under  a  clause  in  a  will  worded  as  follows,  the  legatee  ts  simply  fidu- 
ciary legateeor  trustee  such  asspeciBed  in  Art.  869  of  the  C.  0. :—"  I  here- 
by give  aod  bequeath  unto  ay  brother,  William  a  Noad,  $3000,  which  said 
sum  I  hereby  direct  to  be  invested  by  my  executors  in  D.  8.  Government 
bonds,  bearing  interest,  and  the  said  bonds  to  be  issued  in  his  name  and 
^  to  be  forwarded  to  him,  to  be  toed  for  the  support  of  his  family,"  But  in" 
the  absence  of  fraud  or  coUusiSi,  the  depositary  of  such  bonds  or  their 
proceeds  (even  though  he  knew  the  nature  of  the  trust  and  the  terms  of 
the  will)  would  be  free  of  all  responsibility  or  liability  on  returning  the 
same  on  the  order  of  the  trustee.    (Do.).. ,.,.... ....312 
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uiwr  w  we  Dearer,  «iosepb 
ll2.  The  defendant,  when 
)  the  lumber 'given  on  (h%, 
ondemned  him  to  pay  the 
'  id.  We  eoncdder  that 
I  did  not  continue  beyond 

Ihe  judgment.  ^He  agreed 

\t  a  oontinuing  guarantee. 

lip  of  the  parties,  and  their 

|lined  to  hold  the  defendant 

ler  himself  liable,  notwith- 
'guarantee.    This  was  a 
|r  the  phxMT  sufficient. 
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